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18 amntit, AGREEMENT AND PROTECTIVE ORDER
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22
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24
25 Plaintiff Sunrise Hospital and Medical Center, LLC (“Sunrise”) and Defendants Rocky

26 | Mountain Hospital and Medical Service, Inc. d/b/a Anthem Blue Cross and Blue Shield and HMO
27 | Colorado Inc. d/b/a HMO Nevada (“Defendants”), through their respective undersigned counsel,

28 | hereby stipulate and agree to the following terms:
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This Stipulated Confidentiality Agreement and Protective Order (“Protective Order”) shall
govern the handling and disclosure of all documents, testimony or other information produced or
given in the above-captioned action (the “Litigation”) which is designated to be subject to this Order
in accordance with the terms herein.

For purposes of the Protective Order, each Plaintiff or Defendant is a “Party” (collectively,
the “Parties). Any reference to a Party or “non-party” means—unless otherwise indicated—a
natural person, firm, entity, corporation, partnership, proprietorship, association, joint venture,
wholly-owned direct or indirect subsidiary, division, affiliate, parent company, and any other form
of business organization or arrangement, and includes the Party, person, or non-party’s officers,
directors, managers, members, employees, agents, representatives, shareholders, independent
contractors, attorneys, accountants and all other persons over which the Party, person, or non-party
has control or which act or purport to act on its behalf.

Any Party or non-party producing or disclosing confidential documents, materials, items, or
other information pursuant to the terms of this Protective Order is the “Producing Party,” and the
Party or non-party receiving or being given access to confidential documents, materials, items, or
other information pursuant to the terms of this Protective Order is the “Receiving Party.”

A. Purposes and Limitations. Discovery in this Litigation may involve the use,

production, and disclosure of confidential, financial, proprietary, sensitive, personal, private, and/or
protected health information for which special protection from public disclosure and from use for
any purpose—other than in prosecuting, defending, settling, or otherwise in this Litigation—
including any appeals, and/or for enforcing and/or collecting any judgment entered in this Litigation,
would be warranted and consistent with the public policy of United States of America and the State
of Nevada. The use, production, and/or disclosure of “Protected Material,” as this term is defined in
Section B, could severely injure or damage the Parties and place the Parties at a competitive
disadvantage if accomplished in a manner or means inconsistent with the terms and conditions of
this Protective Order.

Therefore, in the interest of expediting and facilitating discovery, permitting the same to

proceed without delay occasioned by possible disputes regarding claims of confidentiality, and
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balancing the interests of the Parties, this Protective Order establishes a procedure for producing,
disclosing, and using Protected Material without unnecessarily involving the Court in the process;
imposes obligations upon all Parties, persons, and non-parties receiving or given access to Protected
Material to protect it from unauthorized production, disclosure, and/or use; and establishes a

procedure for challenging the use, disclosure, or dissemination of Protected Material.

B. Protected Information. Any Party or non-party may designate for protection under
this Protective Order, in whole or in part, any document, information or material that constitutes or
includes, in whole or in part, “protected health information” or “electronic protected health
information” as defined in 45 C.F.R. § 160.103, confidential or proprietary information, or trade
secrets (“Protected Material”). Subject to the provisions herein and unless otherwise stated, this
Protective Order governs, without limitation: (a) all documents, electronically stored information,
and/or things as defined by the Federal Rules of Civil Procedure; (b) all pretrial, hearing or
deposition testimony, or documents marked as exhibits or for identification in depositions and
hearings; (c) all pretrial pleadings, exhibits to pleadings and other court filings; (d) all affidavits; and
(e) all stipulations. All copies, reproductions, extracts, digests and complete or partial summaries
prepared from any Protected Material shall also be considered Protected Material and treated as such
under this Protective Order. The Producing Party bears the burden of proof to establish that any
document, information, or material designated as Protected Material is entitled to the protections of
this Protective Order.

C. Designation of Protected Material. Protected Material shall be designated by the

Producing Party by affixing a “CONFIDENTIAL” legend or stamp on such document, information
or material. The marking shall be placed clearly on each page of the Protected Material. With
respect to any Protected Material designated “CONFIDENTIAL” that is not produced in paper form
(such as hard drives, flash drives, compact discs, DVDs, magnetic media, and other Protected
Material not produced in paper form) and that is not susceptible to the imprinting of a stamp
signifying its confidential nature, the Producing Party shall, to the extent practicable, produce such
Protected Material with a cover labeled “CONFIDENTIAL” and shall inform all counsel in writing

of the “CONFIDENTIAL” designation of such Protected Material at the time it is produced. A
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designation of material as “CONFIDENTIAL” may be made at any time. An inadvertent or
unintentional production of documents, information or material that has not been designated as
Protected Material shall not be deemed a waiver in whole or in part of a claim for confidential
treatment.

A Party may object to a Producing Party’s designation(s) of confidentiality. An objection to
the producing Party’s designation(s) of confidentiality must be in writing. If a Party objects to a
designation(s) made by a Producing Party, the Producing Party and objecting Party shall first meet-
and-confer within fourteen (14) days from the date of service of the written objection in an effort to
resolve the matter. If the Producing Party and objecting Party are not able to resolve the objection,
the objecting Party may seek relief from the Court. The designation(s) shall remain subject to this
Protective Order and the protections afforded to the specific designation(s) pending a ruling from the
Court.

D. Use of Protected Material Generally. The Parties, including any Authorized

Recipients as defined in Paragraph G, may make such use of the Protected Material produced by the
Parties or non-parties subject to this Protective Order as the preparation of this Litigation may
reasonably require. Authorized Recipients may not use any Protected Material received from
another Party or a non-party for any purposes other than this Litigation.

1. In addition to any restrictions imposed by the Protective Order, all Protected
Material shall remain subject to any and all restrictions imposed by statute, regulation,
agreement, or other legal duty.

2. Notwithstanding any existing restriction imposed by statute, regulation,
agreement, or other legal duty, this Protective Order shall not further restrict the Party’s
use/disclosure of Protected Material that was already in a Party’s care, custody, and/or
control at the commencement of this Litigation.

All Parties or non-parties obtaining, receiving, inspecting, examining or being given access
to any Protected Material in accordance with this Protective Order, (i) shall first agree to submit
himself or herself to the jurisdiction of this Litigation for purposes of enforcing this Protective

Order, and (i1) shall agree to be bound by this Protective Order.
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E. Storage and Maintenance of Protected Material. All Protected Material

designated or marked as provided herein shall not be disclosed to anyone other than those persons
identified in Sections F and G of this Protective Order, and they shall be handled in the manner set
forth herein. The Receiving Party, or any non-party who receives or is given access to any Protected
Material under this Protective Order, shall:

1. Store and maintain such Protected Material in a secure and safe area and
manner within their exclusive possession and control;

2. Exercise the same standard of due and proper care with respect to the storage,
custody, use, and/or dissemination of such information as is exercised by the recipient with
respect to its own Protected Material;

3. Take all measures reasonably necessary to maintain the confidentiality of such
information, documents, materials, items, and things; and

4. Not permit or participate in the unauthorized production, disclosure, or use of
such Protected Material.

F. Use of Protected Material in Depositions. Any Party shall have the right to use

Protected Material during depositions unless otherwise agreed to by the Parties in writing or on the
record at the deposition. To the extent a deponent (and/or any other non-party otherwise
unauthorized to receive Protected Material pursuant to Section G) is present at the deposition, that
third party deponent and/or non-party shall be required to execute a copy of the form Attachment
“A,” affixed to this Protective Order, prior to dissemination or disclosure of any Protected Material.
Counsel for the affected Party may otherwise request that all individuals not qualified to obtain,
receive, or be given access to Protected Material under this Protective Order leave the deposition
session during any portions where Protected Material is used or referred to. The failure of such other
persons to comply with such requests shall constitute substantial justification for counsel to advise
the witness that he or she need not answer the question pending.

Any Party may designate a deposition or portion thereof as Protected Material by making
such designation on the record during the deposition or by denominating by page and line those

portions of the deposition which are to be considered Protected Material within thirty (30)

Page 5 of 14




*KENNEDY

O
*
8984 SPANISH RIDGE AVENUE
LAS VEGAS, NEVADA 89148-1302
702.562.8820

BAILEY

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:18-cv-00761-RFB-GWF Document 34 Filed 10/25/18 Page 6 of 14

calendar days of receiving the transcript and exhibits and so informing all other Parties of such
designation. Until the 30-day period to designate deposition testimony as Protected Material has
passed, a deposition transcript shall be treated as Protected Material.

G. Disclosure of Protected Material—Generally. “CONFIDENTIAL” documents,

information and material may be disclosed only to the following persons (“Authorized Recipients™),
except upon receipt of the prior written consent of the designating party or upon order of the Court:

1. Retained counsel for the Parties (including attorneys associated with the law
firm of counsel and the paralegal, clerical, and secretarial staff employed by such counsel)
actively engaged in assisting the Parties in this Litigation;

2. The Parties, their parent, subsidiary, and affiliated corporations, and their
respective officers, directors, agents, representatives, in-house counsel, and employees who
are deemed reasonably necessary by counsel for the Parties to aid in the prosecution, defense,
or settlement of this Litigation;

3. Independent investigators, experts and/or consultants (together with their
clerical and secretarial staff) retained by counsel for a Party to assist in the prosecution,
defense, or settlement of this Litigation, but only to the extent reasonably necessary to
perform their work in connection with this Litigation;

4. Clerical and data processing personnel, including third party vendors,
involved in the production, reproduction, organizing, filing, coding, cataloging, converting,
storing, retrieving, and review of Discovery Materials, but only to the extent reasonably
necessary to assist a Party or its counsel in this Litigation;

5. The Court;

6. Court reporters and videographers employed to record depositions or live
testimony in this Litigation;

7. A non-party (and his or her counsel) appearing at a deposition, hearing, or
other proceeding in this Litigation for whom disclosure is reasonably necessary to the
testimony of such witness;

8. Any other non-party as to whom the Parties in writing agree;
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9. The author, signatory, or prior recipient of the document or the original source
of the CONFIDENTIAL information; such person shall be given access only to the specific
document or information therein; and

10.  Any governmental agency or regulating authority to the extent disclosure is
required by such governmental agency or regulatory authority or applicable law.

Any non-party to whom Protected Material is disclosed or revealed pursuant to this
subsection shall be given a copy of this Protective Order and advised as follows: (i) that the
Protected Material is being disclosed pursuant to this Confidentiality Agreement; (ii) that the
Protected Material may not be disclosed or disseminated orally, or by any other means, by such non-
party to any other non-party not permitted to have access to the Protected Material pursuant to this
Protective Order; (iii) that the Protected Material may not be used except for the purposes of this
Litigation as provided in this Protective Order; (iv) that the Protected Material must remain in the
non-party’s custody until returned to counsel from whom the Protected Material was received; and
(v) that any violation of this Protective Order may result in the imposition of sanctions as the Court
(if such sanctions are sought after the conclusion of the Litigation) deems proper. Any non-party
identified in subparagraph (3) or (8) above to whom Protected Material is or will be disclosed
pursuant to this Section shall also be required to execute a copy of the form Attachment “A” affixed
to this Protective Order prior to dissemination of Protected Material. Counsel providing Protected
Material to any such non-party pursuant to this Section shall retain copies of the executed form
Attachment “A” and shall provide it to counsel for the Producing Party prior to the disclosure of the
Protected Material to the non-party.

H. Disclosure of Protected Material—Court Filings. To the extent any motions,

briefs, pleadings, deposition transcripts, or other papers to be filed with the Court incorporate
documents or information subject to this Protective Order, all Parties shall comply with the
requirements of Local Rule IA 10-5 with respect to any documents filed under seal, as well as the
requirements cited in the Ninth Circuit’s decision in Kamakana v. City & Cty. of Honolulu, 447 F.3d
1172, 1176 (9th Cir. 2006). The party filing such documents or information shall file an

accompanying motion for leave to file them under seal.
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I. Knowledge of Unauthorized Use or Possession of Protected Material. The

Receiving Party or its counsel shall immediately notify counsel for the Producing Party in writing if
it learns of any unauthorized possession, knowledge, use, or disclosure of any Protected Material in
any manner inconsistent with the terms of this Protective Order. The Receiving Party shall promptly
furnish the Producing Party in writing with the full details of such unauthorized possession,
knowledge, use, or disclosure. With respect to such unauthorized possession, knowledge, use, or
disclosure, the Receiving Party shall assist the Producing Party in preventing its recurrence of and
shall cooperate fully with the Producing Party in any litigation to prevent unauthorized use or further
dissemination of Protected Material. The Receiving Party: (i) shall further use its best efforts to
retrieve all copies of Protected Material obtained by non-parties not authorized to possess, know or
otherwise receive Protected Material under this Protective Order, (ii) shall provide such non-party
with a copy of this Protective Order, and (iii) shall notify counsel for the Producing Party of the
failure to retrieve any such information (if applicable).

J. Copies, Summaries, or Abstracts. Protected Material shall not be copied,

reproduced, summarized, or abstracted, except to the extent that such copying, reproduction,
summarization, or abstraction is reasonably necessary for the conduct of this Litigation. All such
copies, reproductions, summarizations, extractions and abstractions shall be subject to the terms of
this Protective Order, and labeled in the same manner as the designated material on which they are
based. Attorney-client communications and attorney work product regarding Protected Material
shall not be subject to this Section, regardless of whether they summarize, abstract, paraphrase, or
otherwise reflect Protected Material.

K. Inadvertent Disclosure and/or Production of Privileged Material(s). If a

Producing Party contends that it has inadvertently disclosed and/or produced discovery material(s)
that it alleges is protected by the attorney-client privilege, the work product doctrine, and/or any
other privilege or protection provided under applicable law, and/or is otherwise immune to the
requested form of discovery (the “Subject Material”), the Producing Party shall immediately notify
the Receiving Party upon its discovery of the inadvertent disclosure and/or production. Upon such

notification, and in no event later than ten (10) business days after receiving notice, the Receiving
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Party shall immediately return, sequester, or destroy any and all copies of the Subject Material
identified in the notice, and may not use, produce or disclose to other persons or non-parties the
Subject Material until the claim of privilege or protection is resolved. If the Receiving Party
produces or otherwise discloses the same before being notified, it shall take reasonable measures
necessary to retrieve it. Upon request, the Receiving Party shall certify, in writing, that it has
complied with the terms and conditions of this Paragraph; provided, however, that such Receiving
Party shall not waive or prejudice any right it may have to challenge the alleged privileged or
protected status of the Subject Material, nor shall it waive or prejudice any challenge it may have to
the Producing Party’s claim of inadvertent production and/or disclosure. If, after undertaking an
appropriate meet-and-confer, the Parties are unable to resolve any dispute they have concerning the
Subject Material, the Receiving Party may file a motion with the Court under seal for a
determination of the claim, and the Producing Party shall preserve the disputed material(s) until the
claim is resolved. If the Receiving Party discovers that a Party has produced or disclosed material(s)
that the Receiving Party in good faith understands to be potentially covered by the attorney-client
privilege, the work product doctrine, and/or any other privilege or protection provided under
applicable law, the Receiving Party shall immediately: (i) cease any further review of that material;
and (ii) notify the Producing Party within three (3) business days of discovering the material(s). If,
in response to this notification, the disclosing and/or Producing Party asserts that the material(s) is or
may be privileged or protected, then the Parties shall comply with the process set forth in this
Paragraph. Nothing in this Protective Order shall relieve counsel for any Receiving Party of any
existing duty or obligation to return, and not to review, any privileged or work product materials
without being requested by the producing Party to do so.

L. Use of Protected Material at Trial. In the event that any material designated as

“CONFIDENTIAL” is used at trial, pre-trial conference, or in any hearing in this Proceeding, it shall
not lose its confidential status through such use, and the Party using such material shall take all
reasonable steps to maintain its confidentiality during such use, including without limitation,
requesting that the Court seal any transcript with respect to such trial, pre-trial conference, or

hearing. Prior to the trial of this Litigation, the Parties shall confer, and if necessary, submit any
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motions to the Court to vary any terms of this Protective Order with respect to use or treatment at
trial of material designated as “CONFIDENTIAL.”

M. Reservation of Rights. The Parties hereby reserve the following rights:

1. Nothing in this Protective Order, nor the production or disclosure of any
information or documents under the terms of this Protective Order, nor any proceedings
pursuant to this Protective Order, shall be deemed or construed: (i) to have the effect of an
admission or a waiver by any Party of the confidentiality or non-confidentiality of any such
information or document; (ii) to alter the confidentiality or the non-confidentiality of any
such information or document; (iii) to alter any existing or pending obligation of any party or
the absence thereof; or (iv) to affect in any way the authenticity or admissibility of any
document, testimony or other evidence at any stage of this Litigation.

2. The entry of this Protective Order shall be without prejudice to the rights of
the Parties, or any of them, or of any non-party, to seek additional or different protection for
protected documents or information from the Court (if such protection is sought after the
conclusion of the Litigation).

3. This Protective Order shall neither enlarge nor affect the proper scope of
discovery in this Litigation or any other litigation, nor shall this Protective Order be
construed to suggest that protected documents or information subject to this Protective Order
are discoverable, relevant, or admissible in this Litigation or any other litigation.

4. Nothing contained herein shall prejudice the right of any Party to object to the
admissibility of Protected Material subject to this Protective Order for any reason permissible
under applicable state or federal law.

5. The Parties, by agreeing to this Protective Order, are not waiving any rights
they have to obtain information or materials, in whatever form, through the discovery rules
under state or federal law.

N. Amendment. Any Party, for good cause shown, may apply to the Court for
modification of this Protective Order, or the Protective Order may be modified by consent of the

Parties in writing (subject to approval by the Court).
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0. Return or Destruction of Protected Material. All documents and materials subject

to this Protective Order shall be destroyed or surrendered to the Producing Party (or non-party who
provided any Protected Material) upon the conclusion of this Litigation. For purposes of this
Protective Order, the “conclusion of this Litigation” shall be deemed to be the later of: (i) full
settlement of all claims asserted in this Litigation; (ii) final judgment herein after the completion and
exhaustion of all appeals, re-hearings, remands, trials and reviews, if any, of this Litigation; or (iii)
the expiration of all time limits under federal law for the filing of or application for all appeals,
rehearings, remands, trials or reviews of this Litigation, including the time limits for the filing of any
motions or applications for extension of time pursuant to applicable law. Upon such conclusion of
this Litigation, counsel of record for the Receiving Party shall notify counsel of record for the
Producing Party in writing of compliance with this Section. Counsel for the Receiving Party shall
make a reasonable effort to retrieve any document or information subject to this Protective Order
from any Party or non-party witness to whom such information has been given as permitted under
Section G, and shall notify counsel for the Producing Party of the failure to retrieve any such
information (if applicable). Notwithstanding this provision, counsel for the Parties may retain a
copy of all pleadings and attorney work product, which work product may contain
“CONFIDENTIAL” material.

P. Injunctive Relief Available. Each Party acknowledges that monetary remedies may

be inadequate to protect each Party in the Litigation from unauthorized disclosure or use of Protected|
Material and that injunctive relief may be appropriate to protect each Party’s rights in the event there
is any such unauthorized disclosure or use of Protected Material, in addition to whatever relief may
be available at law or in equity.

Q. Other Actions and Proceedings. If the Receiving Party, or its counsel or expert, is

served with a subpoena or other process by any court, administrative, or legislative body, or any
other person or organization which calls for production of Protected Material produced by another
Party, the Party to whom the subpoena or other process is directed shall not, to the extent permitted
by applicable law, provide or otherwise disclose such documents or information until ten (10)

business days after notifying counsel for the Producing Party in writing of all of the following: (1)
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the information and documentation which is requested for production in the subpoena or other
process; (2) the date on which compliance with the subpoena or other process is requested; (3) the
location at which compliance with the subpoena or other process is requested; (4) the identity of the
party serving the subpoena or other process; and (5) the litigation name, jurisdiction, index, docket,
complaint, charge, civil action, or other identification number or other designation identifying the
litigation, administrative proceeding, or other proceeding in which the subpoena or other process has
been issued. The Party, counsel, or expert receiving the subpoena or other process shall cooperate
with the Producing Party in any proceeding relating thereto.

R. Order Survives Termination. This Protective Order shall remain in full force and

effect and each Party and non-party subject to this Protective Order shall continue to be subject to
the obligations contained herein even after the conclusion of this Litigation. Disputes regarding this
Protective Order that arise after the conclusion of this Litigation shall be brought in the United States
District Court for the District of Nevada.

S. Compliance with Protective Order. All counsel of record in this Litigation shall

comply with the terms of this Protective Order, and take all reasonable steps to ensure that their
clients, and the non-parties receiving or being given access to Protected Material pursuant to Section
G, similarly comply herewith. The Parties shall not utilize any portion of Protected Material for
their own personal or business advantage or gain, aside from purposes solely related to this
Litigation.

In the event of a change in counsel, new counsel shall agree in writing to be bound by and
subject to the terms of this Protective Order.

T. The Health Insurance Portability and Accountability Act of 1996. This Protective

Order is intended to serve as a “qualified protective order” in accordance with 45 C.F.R. §
164.512(e)(1)(v) to the extent that any Party produces Protected Material that constitutes “protected
health information” or “electronic protected health information” as defined in 45 C.F.R. § 160.103.

U. Miscellaneous. When interpreting this Protective Order:

1. The term “and” includes the term “or” and the term “or” includes the term

‘Cand”;
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2. Defined terms shall have the meanings ascribed to such terms where used or

defined;

3. The paragraph headings are for convenience only and in no way limit or

enlarge the scope or meaning of the language thereof; and

4. The terms herein shall be construed as a whole according to their fair and

ordinary meaning and not strictly for or against any Party.

DATED this 25th day of October, 2018.
REED SMITH LLP

By: /g Karen E. Vaysman
KEVIN D. TESSIER (admitted pro hac vice)
KAREN E. VAYSMAN (admitted pro hac vice)
10 South Wacker Drive
Chicago, Illinois 60606

IN ASSOCIATION WITH:

JAMES J. PISANELLI, ESQ.
DEBRA L. SPINELLI,, ESQ.
PISANELLI BICE PLLC

400 South 7th Street, Suite 300
Las Vegas, Nevada 89101

Attorneys for Defendants Rocky Mountain Hospital
and Medical Service, Inc. (d/b/a Anthem Blue Cross
and Blue Shield) and HMO Colorado, Inc. (d/b/a
HMO Nevada)

DATED this 25th day of October, 2018.
BAILEY “+KENNEDY

By: /¢/ Joshua M. Dickey
JOSHUA M. DICKEY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148

AND

RyAN LAPIDUS (admitted pro hac vice)
DANIEL LAPIDUS (admitted pro hac vice)
JiMm BAUCH (admitted pro hac vice)
LAPIDUS & LAPIDUS, PLC

177 South Beverly Drive

Beverly Hills, California 90212

Attorneys for Plaintiff Sunrise Hospital and
Medical Center, LLC

IT IS SO ORDERED:

~ e %,

UNITED STATES MAGISTRATE JUDGE

DATED:

10-26-2018
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ATTACHMENT A - CONFIDENTIALITY AGREEMENT

I hereby declare to my understanding that information or documents provided to me in
conjunction with the action Sunrise Hospital and Medical Center, LLC v. Rocky Mountain Hospital
and Medical Service, Inc., et al., Case No. 2:18-cv-00761-RFB-GWF, are subject to the Stipulation

and Protective Order Regarding Confidential Information dated ,

2018 (the “Protective Order”); that I have been given a copy of and have read the Protective Order,
and that I agree to be bound by its terms. I also understand that my execution of this Confidentiality
Agreement attached to the Protective Order, indicating my agreement to be bound by the Protective
Order, is a prerequisite to my review of any information or documents pertaining to the litigation.

I further agree that I shall not disclose to others except in accord with the Protective Order,
any Protected Material, in any form whatsoever, and that such Protected Material contained therein
may be used only for the purposes authorized by the Protective Order.

I further agree and attest to my understanding that my obligation to honor the confidentiality
of such Protected Material will continue even after this Litigation concludes.

I further agree and attest to my understanding that, if I fail to abide by the terms of the
Protective Order, I may be subject to sanctions, including contempt of court, for such failure. I agree
to be subject to the jurisdiction of the United States District Court, District of Nevada while this case
is pending and after the Litigation is concluded, for the purposes of any proceedings relating to
enforcement of the Protective Order.

I further agree to be bound by and comply with the terms of the Protective Order as soon as I
sign this Agreement, whether or not the Protective Order has yet been entered as an Order.

I declare under the penalty of perjury that the foregoing is true and correct.

Executed on this day of , 20

Signature

Name:
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