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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

SONJIA MACK, Case No.: 2:18v-00799APG-VCF

Plaintiff Order (1) Denying thePlaintiff's Motion to

Strike and (2) Granting in Part the
V. Defendants’ Motion for Summary
Judgment
BRIAN E. WILLIAMS, et al.,
[ECF Nos. 19, 24]
Defendarg

Plaintiff Sonjia Mackbroughtthis civil rights lawsuit against defendants Brian Willia
James Dzurenda, Arthur Emling, and Mayra Laurisliack alleges the defendants deprived |
of her constitutional rights when thdgtainedandstrip searchetierwithouta warrantor her
consent and indefinitely suspended her visiting privileges at High Desert State (PiZSP).
Mack assertthe following claims under 42 U.S.C. § 1983.

The first three counts are against defendants Emling and Laurian. Count one alleg
proceduradue processiolation under the Fourteenth Amendment and Article 1 8§ 8 of the
Nevada Constitution. Count two alleges cruel and unusual punishment in violation of the
Fourteenth Amendment and Article 1 8 8 of the Nevada Constitution. Coeeataliegesn
unreasonable search and seizoreolation of the Fourth Amendment and Article 1 8 18 of t
Nevada Constitution.

The final two counts are against defendants Dzurenda and Williams. Coualidgesa
procedural due proceslation under the Fourteenth Amendment and Article 1 § 8 of the
Nevada Constitution. Count five allegasequal protectiowiolation of the Fourteenth

Amendment. The defendants move for summary judgoeat! claims
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Mack movesto strike Exhibit A to thelefendants’ reply, which is a recording of a
telephone conversation between Mack and inmate Karl Joshua. ECF Ngh&4rgues the
defendants impermissibly presented new evidence in a replyldrief.

| deny Mack’s motion totske. | grant the defendants’ motion with respediie federal
claim in count one, as well #se federal and state claimsdounts two, four, and fivel deny
the defendants’ motion with respect to the state claim in count orteafetleral and state
claims incountthree.

l. BACKGROUND

On February 19, 2017, Mack arrived at HDSP with Tina Cates to visit their respectj

boyfriends, Karl Joshua and Daniel Gonzales. ECF Nos. 1 at 3; 1IV&ck signed a form
consenting to a search of her person, vehicle, or other property that she brought onto pris
grounds. ECF No. 19-1 at 2Vhile Mack and Cates were in the waiting rodémlingand
Laurian—investigatorsvith the Nevada Inspector General’'s Offieasked Cates to go with
them. ECF No. 1% at 5 10. Emling had avarrant to search Catasdhercar for illegal
controlled substances. ECF No.3&t 2 Cates was searched and no contraband was foun
ECFNo. 21-8 at 7.

Shortly after Emling antlaurian left with Cateswo HDSP officers—Officer Ronczka

and Officer Krohm—approached Mack and escorted her to an administrative building. ECF

19-3at 56. Although the order of the following events is unclear, the evidence shows that
Laurianconducted a strip search of Ma&lCF Na 194 at 67. Additionally, Mack spoke with
Emling aboui1) whether she had anything illegal on h@),a prioroccasion where she paid

$300 to an unknown male on Joshuzehalf and(3) whether she had knowledge of ongoing

crimes ECF Ne. 193 at § 218 at 6 Emling stated in his response to requests for admissi
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that the $300 money exchange was a fact used in pro¢bergparch warrant against Cates.

ECF No. 21-8 at 6. He also stated that he had reasonable suspicion that Mack was cannected t

Cates through the exchange of moridyat 1314. Mack aversthatthemoney exchange
occurred about six months prior to the day she was searched and had nothing to do with
ECF No. 21-1 at 4.

Nevada Department of Corrections (NDOC) Administrative Regulation (AR) 422
requires officials to inform a visitor of the type of search to be performed and libhetalriefuse
the search. ECF No. 21-4 at 7. It also requires that a visitongitten consent to be strip
searchedinless a search warrant has been obtained and a peace officer is joreSentonduct
a strip search, officers must have reasonable suspicion that a visitor posseisabarmdid.

The parties disagree asvitnether Mack consented to the strip search. Maeksshe
never consented to a strip search and was never informed that she could réfaissher was
free to leave at any time. ECF No. 25kt3-4. Emling assertdvlack was informed that shveas
free to leaveand did not have to answer any questions. ECF N@.dt%-6. Laurian asserts
Mack consented to the search because she had already signed the consent to seauth for
then she verbally consented to the strip search. ECF No. 19-4 at 6. In a recorded telephg
conversation Mack had with Joshua after the fact, Joshua askedhecdmplied with Emling
and Laurian’s requests astesaid yes and that sheven volunteered to let them search me.

ECF No. 22-1 at 9:40-9:50.Mack also told Joshu# just got to a point . . . I'm [going] to go.

1 Mack seeks to strike the recording of the telephone conversgdeBCF No. 24. When new
evidence is presented in a reply brief, district courts should not consider the newevidenc
without giving the non-moving party an opportunity to respéhrdvenz v. Miller 102 F.3d
1478, 1483 (9th Cir. 1996). But even considering¢kidence, genuine issues of fact remair
to whether Mak consented to a strip search and whether she felt free to leave. Thus, | dg
Mack’s motion as moot.
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You done?I'm going. And I left.”Id. at 20:50-20:58. No contraband was found on Masla
result of the strip searckCF No. 19-4t 7.

After Mack was strip searched and questiosbéwasdenied visiting privileges for the
day.ECFNo. 19-3 at 9. On February 22, 2017, Mack receavétter from HDSP stating her
visiting privileges were indefinitely suspend&CFNo. 21-6 at 2.The letterdid not provide a
reasonld. It stated that Mack was “not allowed to return to this Institution without written
request and permission through the Warden and/or DiretdorRDOC policy requires that
written denials of visits “shall clearly explain the reason for the actionetiggH of time the
action will apply, the circumstances under which the action will be reconsidaceohsaructions
for appealing the action takerECF Na 21-3 at 16.

In his response to interrogatori®¥ijlliams, who isthe Warden at HDSP, stated that
Mack'’s visitation rights were suspended the day she was strip searchecduanes|was]
reason to believe she was involved in introducing contraband into the facility.” ECF Batl
6-7. He alsstatedthat Mack was indefinitely suspended under AR Wiich states that “[t]he
Warden has the authority to restrict or suspend an inmate’s regular visitinggewil
temporarily when there is reasonable suspicion that the inmate has acted/ithatwauld
indicate a threat to the good order o[r] security of the institutidn&t 6;see alscECF No. 21-3
at 3. When asked to admit that Mack was never given instructions on how to appeal the
suspension, Dzurenda, the director of NDOC, stated that NDOC’s administegfisations are
available on itsvebsite and made available to all inmates. ECF N@. ai67.

II. ANALYSIS
Summary judgment is appropriate if the movant shows “there is no genuine disput

any material fact and the movant is entitled to judgment as a matter of law.” . Fed. R.

e as to
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56(a), (c). A factis material if it “might affect the outcome of the sunder the governing law.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A dispute is genuine if “the evid
is such that a reasonable jury could return a verdict for the nonmoving paurty.”

The party seeking summary judgment bears the initial burden of informing the cou
the basis for its motion and identifying those portions of the record that demonstrate tioe g
of a genuine issue of material faCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The
burden then shifts tthhe nonmoving party to set forth specific facts demonstrating there is &
genuine issue of material fact for trigkirbank v. Wunderman Cato Johns@i2 F.3d 528, 53
(9th Cir. 2000)Sonner v. Schwabe N. Am., &1l F.3d 989, 992 (9th Cir. 2018) ¢ Defeat
summary judgment, the nonmoving party must produce evidence of a genuine dispute of
fact that could satisfy its burden at trial.”). | view the evidence and reasonfgvences in the
light most favorable to the non-moving padgmesRiver Ins. Co. v. Hebert Schenk, R.§23
F.3d 915, 920 (9th Cir. 2008).

The doctrine of qualified immunity shields government officials “from liability fe@i c
damages insofar as their conduct does not violate clearly established statutorstitutonal
rights of which a reasonable person would have knotarfow v. Fitzgerald 457 U.S. 800,
818 (1982). In ruling on a qualified immunity defense, | consider whether the evidena] v
in the light most favorable to the plaintiff, shows the defendants’ conduct violated a

constitutional rightSorrels v. McKeg290 F.3d 965, 969 (9th Cir. 2002). If so, | then detern

whether the right was clearly establishied. | may perform this two-step inquiry in any order,.

Pearson v. Callaharb55 U.S. 223, 236 (2009).
“A government official’s conduct violates clearly established law whemedtire of thg

challenged conduct, [tlhe contours of [a] right [are] sufficiently clear thay egasonable
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official would have understood that what he is doingates that right.Ashcroft v. al-Kidd563

U.S. 731, 741 (2011) (quotation omitted). The plaintiff need not identify a case “directly gn

point, but existing precedent must have placed the statutory or constitutional question be
debate.”ld. | make this second inquiry “in light of the specific context of the case, not as a
broad general propositionSaucier v. Katz533 U.S. 194, 201 (2001). “If a genuine issue of
material fact exists that prevents a determination of qualified immunity at summgnygaot]
the case must proceed to trighérrano v. Francis345 F.3d 1071, 1077 (9th Cir. 2003).

A. Count One

Mack allege€€mling and Lauriamleprivedher of procedural due process when they
detainecher without probable cause atwhducted a warrantlestrip searctwithouther

consent? The defendants argtieat Mack consented to the seaactl knew she was free to

leave They also argue, as with all their claims, that they are entitled to qualified immunity|.

Mack responds that she did not consent to the search and was not informed that she cou
the search or that she was free to leave. She further ahgu@$DOC'’s prison regulations
relating to strip searches createrotected liberty interest.

As described below, genuine issues of fact remain as to whether Mack consemed
strip search and whether she knew she was free to |Bateven assuming a violation
occurred Mack has failed to point to ammyearly establishetaw that would have put the
defendants on notice that their conduct violated her right to procedural due process unde

Fourteenth Amendment. For examplead¥ does not cite to a case holding thavada’sprison

2 | apply the same analysis for both the U.S. Constitution and the Nevada Constitution dufe

process claimsSee State v. Eighth Jud. Dist. Ct. (Logan BO6 P.3d 369, 377 (Nev. 2013)
(“This court has consistently relied upon the Supreme Court’s holdings interpreting thé fe
Due Process Clause to define the fundamental liberties protected under’Sieledprocess
claus€’). This also applies to Mack’s second and fourth causes of action.
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regulations relating to strip searches created a protected liberty infEnestfore, the
defendants are entitled to qualified immuretyMack’s federal procedural due process claim

However, the doctrine ofjualified immunitydoes not shield defendants from state I3
claims” Johnson v. Bay Area Rapid Transit Dis®24 F.3d 1159, 1171 (9th Cir. 2013)her
only reasons the defendawféer for summary judgmertn this claim are qualified immunity
and that Mack consented to the search and knew sheleaud But qualified immunity does
notapply to the state law claim agénuine issues of fact exisTherefore) deny the
defendants’ motion as tdack’s statgprocedural due process claim

B. Count Two

Mack allegeghatEmling and Lauriarnflicted cruel and unusual punishment on her i
violation of the Fourteenth Amendment and Article 1 § 8 of the Nevada Constitution wher
detained and strip searched her without probable cawsasrant or her consent The
defendants argue that the prohibition against cruel and unusual punishment arises under
Eighth Amendment, but thamendmentloes not apply tMack because she is neither a
prisoner nor a prédal detaineeECF No.19 at 4-5.They also argue that they are entitled to
qualified immunity. MacK's only responseés thatherclaim does notrise undethe Eighth
Amendment. ECF No. 20 at 5.

The Eighth Amendment does not apply here because Mack is not a piSeeCity of

Revere v. Massachusetts Gen. Ho4p3 U.S. 239, 244 (1983) (“Eighth Amendment scrutiny i

appropriate only after the State has complied witlctmestitutional guarantees traditionally

3 Nevada’s constitutional prohibition against cruel and unusual punishment under Article |
similarly does not applysee State v. Eighth Jud. Dist. Ct. (Logan BO6 P.3d 369, 388 n.13
(Nev. 2013) (noting that when a person is not within the criminal punishment scheme, the
application of cruel and unusual punishment does not apply).

W

they

the
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associated with criminal prosecutions.”) (citation omitteBut Mack’s claim is basgupon the
Fourteenth Amendment. ECF No. 1 atNeither partyaddresses whether that amendment can

support a claim of cruel and unusual punishmeéfdwever even if Mackis correct that the

Fourteenth Amendmewbuld be the source of a prison visitor’s right to freedom from cruel jand

unusual punishment, she points to no clearly established law that kauddut the defendants
on notice that their conduct would violate that righhe defendants arthusentitled to qualified
immunity on Mack’s federal constitutional claim

As to her state law clainMack again provides no authority for the proposition that
NevadaConstitutiors due process claugArticle 1 § 8) protecs prison visitorgrom cruel and
unusual punishment. Nevada interprets due process under its constitution the same as the
Supreme Coundf the United Statemiterprets due process under federal I8ee supra.2. The
Supreme Court has found thatt di constitutional claim is covered by a specific constitutional
provision, such as the Fourth . . . Amendment, the claim must be analyzed under #rel stand
appropriate to that specific provision, not under the rubric of substantive due pratetsd”
States v. Laniers20 U.S. 259, 272 n.7 (1997).

For example, irfiraham v.Connorthe petitioner alleged excessive force during a
investigatory stop in violation of the Fourteenth Amendment. 490 U.S. 386, 390 (T9&9).
Court held thaan excessive force claim this context‘is most properly characterized as one
invoking the protections. . . against unreasonablgeizures” anghould be analyzed under the
Fourth Amendment—+atherthan the Fourteenth Amendmenbecause itprovides an explicit
textual source of constitutional protection against this sort of physically intrusivengoetal

conduct.”ld. at 394-95 (quotation ometl) Consequentlyasubstantivelue process analysis i

2]

not appropriatéereif Mack’s claim is covered by a specific Nevadanstitutional provision,
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such as its equivalent to the Fourth Amendm@my. of Sacramento v. Lews23 U.S. 833, 843
(1998).

Mack allegesn this count twahather detention and strip search amounted to cruel
unusual punishment under Nevada’s due process clMeek also asserts rount threghat
the same allegeatts constituted an unreanable search and seizure under ArtickelB of the
Nevada Constitution. Given tladlegations,it is more appropriate to analyze Mack’s claim
under Article 1 § 18han it isto analyze her claim under a novel theory that the state’s due

proces<lause protects her from cruel and unusual punishment. Further, Mack provides 1

and

0

authorityfor the proposition that Nevada would apply its due process standards rather than the

state’s unreasonable search and seizure standards. While there is no Nevada dpsmdireg
point, | predict that Nevada would follow the Supreme Cotithe United Stateto holdthat

when a claim is covered by a speciate constitutional provisionras Macks claim is covered

by theunreasonable searaind seizurelause heregourts should analyze the claim under that

specific provisiorandnot under substantive due process principléscordingly, | grant the
defendants’ motion as to Mack’s second cause of action.

C. Count Three

Mack alleges thadEmling and Laurian depriveaer of her right to be free from

unreasonable searches and seizures when the defendants detained ancchiip Ise@rThe

4When a federal court interprets state law, it is bound by the decisidres sthte’s highest
court.Assurance Co. of Am. v. Wall & Assocs. LLC of Olyn®i@ F.3d 557, 560 (9th Cir.
2004). Where the state’s highest court has not decided the issue, a federal court notist pf
how that court would decid@rkin v. Taylor487 FE3d 734, 741 (9th Cir. 2007). | may use
“decisions from other jurisdictions, statutes, treatises, and restatessegugiance. Assurance
Co.of Am, 379 F.3d at 560 (quotation omitted).

® | apply the same analysis for the unreasonable search and seizure claims uRoigrtihe
Amendment and the Nevada ConstitutiSee Cortes v. State60 P.3d 184, 191 (Nev. 2011)

9
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defendants argue that Mack consented to the search and knehethatssfree to leaveVlack
avers that she did not consent, and she did not know she couldaeteesee

Viewing the evidence in the light most favorable to Mack, a genuine disputeasxists
whether Mack consented to the strip seawlihough she signed the consémtm, the form
does not specifically state a person is consenting &irip searched. And a reasonable jury
could find that she signed the form prior to being informed what kind of search would be
conducted. Thus, a reasonable jury could find that Mack consented to only a routine pat

search and ndhe strip searchAdditionally, Emling and Laurian state that Mack verbally

consented to the strip search Mack denies it. It is the jurg’role to determine whether Mack

verbally consented.

down

Emling and laurian also assert that Mack was told that she was free to leave at any time.

The defendants point to a telephone conversation between Mack and Joshua to show that Mack

knew she was free to leave when she,s&ijdst got to a point . . . I'm [going] to go. You don
I’'m going. And | left.” ButMack denies under oath that she felt free to le@veeasonable

jury could find that Mackdid not feel free to leave

1. Strip Search

The defendants argue that, regardless of consent, the strip search was vadie becau

Emling and Laurian needed omgasonable suspicionThey contentheyhad reasonable

e?

suspicionthatMack hadintrodued contraband into the prison because of her association wjth

Cates and the $300 payment she made to an unknown male months prior. Mack argues

defendants did not have reasonable suspicion because their suspictbreciad at Cates, not

(declining to impose a stricter standard to the search and seizure clause of ttee Nevad
Constitution than the U.S. Constitution requires in a traffic stop setting).

10
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her, and because the defendants have failed to explain how a $300 payment was related
introduction of contraband.

“The Fourth Amendment protects ‘[t]he right of the people to be secure in their per
houses, papers, and effects, against unreasonable searches and s@pmiesrt’v. City of
Clarkston 883 F.3d 865, 873 (9th Cir. 2018) (quoting U.S. Const. antehd. The test of
reasonableness. . . requires a balancing of the need for the particular searchhagaiwesion
of personal rights that the search entails. Courts must consider the scope dfdhlampar
intrusion, the manner in which it is coradead, the justification for initiating it, and the place ir
which it is conducted.Bell v. Wolfish 441 U.S. 520, 559 (1979).

Officials need reasonable suspicion that a prison visitor possesses contrabandto ¢
strip search hefSee Martinez v. Cty. of San Die@62 F.2d 14, 1992 WL 98452 (9th Cir. 199
(“[A] review of all available decisional law establishes that by Septemb&, B9®@asonable
officer would have surmised she needed reasonable suspicion to cdeswigt] search)
(quotation and internal citation omitted). Reasonable suspicion requires that am lofkiag
at the totality of the circumstances, have a “particularized and objective basisgecting” tha
an individual is engagkin criminal activity. United States v. Corte449 U.S. 411, 417-18
(1981). While this process “allows officers to draw on their own experience andlz@eci
training to make inferences from and deductions about the cumulative information availal
them,” officers need to demonstrate more than a “mere hudcitéd States v. Arviz®34 U.S.
266, 273-74 (2002) (citation omitted). It is a “commonsense, nontechnical conception[ ] t
deal[s] with ‘the factual and practical considerations of evegrlitaon which reasonable and
prudent men, not legal technicians, adDfhelas v. United State§17 U.S. 690, 695 (1996)

(quotinglllinois v. Gates 462 U.S. 213, 231 (1983)).
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Viewing the evidence in the light most favorable to Mack, a reasonable jury could find

that the defendants did not have reasonable suspicion to strip searEimiieg stated in his
response to interrogatories that “Ms. Mack was not suspected of bringing drugs or cohtra|
into HDSP.”SeeECF No. 21-5 at 5. The defendaptesenino evidence demonstrating that t
$300 money exchange was related to drugs Gatesthat Mack was conspiring with Cajes
that Mackknew of any plan to bring contraband into the facility. A genuine disgpisés as to
whether Emling and Laurian had reasonable suspicion to strip search Mack.

The defendantalternativelycontendthat they are entitled to qualified immunity becad
they were not on clear notice that their actioisgated Mack’s constitutional rights. Mack
argues thait was clearly established law that strip searches of prison visitestsha based on
reasonable suspicion.

While not addressed by the Supreme CoutheNinth Circuit in a published decision,
many other circuit courts, dating back to the 198@sg held officers neagasonable suspicio

that aprison visitor possesses contraband in ordetrip search thefh And the NinthCircuit,

® See Spears v. Sowdgerd F.3d 626, 630 (6th Cir. 1995) (requiring prison officials have at
reasonable suspicion that a visitor has contraband before conducting a body cavity\A&ed
v. Clemons89 F.3d 922, 927 (1st Cir. 1996) (“a prison-visitor strip search must be predic3
upon reasonable suspicion”) (quotation omitt&Hrrone v. Bilottj 123 F.3d 75, 79 (2d Cir.
1997) (finding it was clearly established that correctional officers need rédesgnapicion to
strip search prison visitorsyhorne v. Jones/65 F.2d 1270, 1277 (5th Cir. 198B)jrgess v.
Lowery, 201 F3d 942, 945 (7th Cir. 2000) (“In a long and unbroken series of decisions by
sister circuits stretching back to the early 1980s, it had beegti established. . . that strip
searches of prison visitors were unconstitutional in the absence of reasonablerstisai a
visitor was carrying contraband.’Btunter v. Auger672 F.2d 668, 674 (8th Cir. 1982) (“[W]e
conclude that the Constitution mandates that a reasonable suspicion standard govern str
searches of visitors to penal institutions.”).
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in unpublished opinionfiassimilarly requiredreasonablsuspicion to strip search prison
visitors.”

Because a reasonable officer would have known he needed reasonable suspigon
search a prison visitor, Emling and Laurane not entitled to qualified immunity.thus deny
the defendants’ motion as to Mack’s unreasonable search claim

2. Seizure

The defendants argue that Mack was never seized because she was informed thal
could refuse the strip search and that she could leave at any time. \Mesthat she was neve
informed that she could refuseleave

A person is seized “only if, in view of all of the circumstances surrounding tliemtcial
reasonable person would have believed that he was not free to ld&vev. Mendenhalk46
U.S. 544, 5541980). “Examples of circumstances that might indicate a seizure, evenavhg
person did not attempt to leave, would be the threatening presence of severa| titodisplay
of a weapon by an officer, some physical touching of the person of the citizen, or the use
language or tone of voice indicating that compliance with the officer’s requestimight
compelled.”ld. “If a reasonable person would feel free to terminate the encounter, then hg

she has not been seizet).’S. v. Drayton536 U.S. 194, 201 (2002).

" See Martinez v. Cty. of San Die@62 F.2d 14, 1992 WL 98452 (9th Cir. 1992) (“[A] revieV
of all available decisional law establishes that byt&aper 1988, a reasonable officer would
have surmised she needed reasonable suspicion to cafaystiip] search)’ (quotation and
internal citation omitted)Evans v. Cty. of Sacrament65 F.3d 915, 1998 WL 823395 (9th C
1998) (finding no Fourth Amendment violation where a prison visitor was subjected to “nd
invasive body searches” based on reasonable suspicion that she was in possession of
contraband).
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Viewing the evidence in the light most favorable to Macgenuinalisputeexists as to

whether Mack was seized. Mas&wCates taken awdyy Emling and Laurian. Mack was then

escorted into a differetiuilding and separated from the routine visiting process. All of this

was

done inside the prison, with officers and investigators present. Mack disputes undertedhifl tha

was told she was free to leavi®ecause @ury could find that a reasonable person in Mack’s
position would have believed that she was not free to leave, | deny the defendants’ meotio
Mack’s unreasonable seizure claim

D. Count Four

Mack alleges that Dzurenda and Williams deprived her of procedural due proesss

nast

wh

they upheld or maintained the indefinite suspension of her visiting privileges. The defendants

argue that Mack has no protected liberty interest in prison visitation and that Mack paint
to a regulation or case law to support the proposition that a liberty interest hasdaded. cr
Mack responds that AR 719 and the accompanying inmate visitation manual created a lib
interest by prohibiting the arbitrary suspension of visitation privileges and mandateig cer
criteria be met before a suspension.

To prevail on a procedural due process claim, Mack must prove “(1) a deprivation

constitutionally protected liberty or property interest, and (2) a denial of adequatdymaic

protections.”Brewster v. Bd. of Educ. of Lynwood Unified Sch. P19 F.3d 971, 982 (9th Cir.

1998). “The fundamental requirements of procedural Due Process are notice and an op
to be heard. . . .Conner v. City of Santa An897 F.2d 1487, 1492 (9th Cir. 1990) (citing
Mathews v. Eldridge424 U.S. 319, 333 (1976)).

A liberty interest may arise from either the due process clause or stalddadoza v.

Blodgett 960 F.2d 1425, 1428 (9th Cir. 1992jting Hewitt v. HelIms459 U.S. 460, 466
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(1983)). Whether state law gives rise to a protected lilreyest for purposes of the federal
constitution is a question of federal lallown of Castle Rock, Colo. v. Gonzalke45 U.S. 748,
75657 (2005). A state creates a protected liberty interest when it plazsarstive limitations
on official discretionKentuckyDep’t of Corr. v. Thompso®90 U.S. 454, 462 (1989). State
law may create a protected liberty interest “byabkshing substantive predicates to govern
official decisionmaking, . .. and . . . by mandating the outcome to be reached upon a find
that the relevant criteria have been mit.(quotation and internal citation omitted).

For a state prison regulation to create a protected liberty interest, theicegoiast
contain explicit, mandatory language directing a certain course that the deceienmust
follow. Thompson490 U.S. at 463Even if a state regulation creates an entitlement, the co
still must determine whether that constitutes a libietigrest for purposes of the due process
clause in the U.S. Constitutionown of Castle Rock, CoJ®45 U.S. at 766.

In Kentucky Department of Correctionthe Supreme Court was askelether the
state’s regulations governing general prison visitation created a liberty iritereequired due
process protections. 490 U.S. at 456-59. The Court found the regutatata certain
“substantive predicates.ld. at 463-64. For example, the regulations explain when a visitor
be excluded, provide a list of reasons for denying visitation, and contain staiodatas$f to
apply in determining when to refarsituation to the officerroduty.ld. Ultimately, the Court
held that the regulations did not establish a liberty intgreséctedoy the due process clause
because they lacked the requisite mandatory language that wouldedigisioamakers of
discretion.ld. 464-65 (noting that the procedures memorandum began with a caveae thiziff
reserves the right to allow or disallow visits dhd language throughout providégk staffwith

directions on what they may do, not what they had to do).
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The Ninth Circuit has concluded that there is no constitutional right to prison wisitat
See Dunnv. Castr®21 F.3d 1196, 1201-03 (9th Cir. 2010) (detailing the Circuit’s prior
decisions holding that prisoners do not have a constitutional right to visita@@Endiso Egbertg
v. McDanie] No. 3:08€V-00312HDM-VPC, 2011 WL 123358, at *8 (D. Nev. Mar. 28, 201
aff'd, 565 F. App’x 663 (9th Cir. 2014) (“A Nevada inmate and prison visitor are never
guaranteed visitation, which is a discretionary privilege and not a right.”).

Mack does not have a protected liberty interest in visitation. AR 719 contains siubs
predicates to guide the decisioraker. For example, Mactotes that the regulation provides
that 1) “denial and any subsequent restriction, suspension, or termination of previously a

visits, shall be documented. . . and a copy sent to fhleapt/visitor as soon as practicable;”

and 2) “such documentation shall include the name of the official taking or ordering tme a¢

shall clearly explain the reason for the action, the length of time the acticappiyl, the
circumstances under which the action will be reconsidered, and instructioppéatiag the
action taken.” ECF No. 20 at 13. But that language is irrelevant to determining whether tl
regulation “requires the decisionmaker to apply certain substantive predicd&srimining
whether an inmate [or visitor] may be deprived of the particular interest inauésthompson
490 U.S. at 464 n.4.

The relevant language in AR 719 states that the Warden “may suspend visiting pri
of a visitof and provides a nonexhaustive list of the possible reasons for susp&@#oNa
21-3 at 15.Ultimately, the Warden retains discretiondietermire whomayvisit and when to
reinstate visiting privileges they have been suspended or termincdeed. idat 1416. The

prison regulations, therefore, lack the required mandatory language necessargta creat

protected liberty interest. grant the defendants’ motion as to Mack’s fourth cause of action.
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E. Count Five

Mack alleges that her Fourteenth Amendment rightqual protection asviolated when
Williams and Dzurenda indefinitely terminated or upheldtémmination of Mack’s visiting
privileges while allowing other similarly situated visitors to maintain thisiting privileges
The defendantarguethey had degitimate reasoito suspend Mack’s visiting privileges becay
of the information gathered by the Inspector General’s office and because dfdwatasn with
Cates. Mack argues it was unreasonaibkuspend her visiting privileges after shes\stip
searched and no contraband was found.

The Equal Protection Clause of the Fourteenth Amendment is essentiallytia rliiteeat
all similarly situated persons be treated equally under theQayof Cleburne, Tex. v. Cleburr
Living Ctr,, 473 U.S. 432, 439 (1985). Given that Mack has not alldgddhe is a member o
a protected class or that a fundamental righdwiolated, she must show that the defendants
purposefully treated her differently than similarly situated individuals withoutational basis
for the disparate treatmemfill. of Willowbrook v. Olech528 U.S. 562, 564 (2000) (“Our casg
have recognized successful equal protection claims brought by a ‘class of one,’h&here t
plaintiff alleges that she has beeremtionally treated differently from others similarly situate|
and that there is no rational basis for the difference in treatmeniVheri astatepolicy does
not adversely affect a suspect class or impinge upon a fundamental right, all that is
constitutiondly required of the state’s program is that it be rationally related to a legitimate
objective.”Coakley v. Murphy884 F.2d 1218, 1221-22 (9th Cir. 1989).

“Prison administrators. . should be accorded wide-ranging deference in the adoptig
and execution of policies and practices that in their judgment are needed to prasenat i

order and discipline and to maintain institutional securBel, 441 U.S. at 547. “[I]n the
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absencef substantial evidence in the record to indicate that officials have exaggegated th
response [to detect and deter the possession of contraband in their facititigs, sbould
ordinarily defer to their expert judgment in such mattdettence vBd. of Chosen Freeholde
of Cty. of Burlington566 U.S. 318, 328 (2012) (quotatiomitted).

Mack provides insufficient evidence from whicheasonabl¢ury could find the

defendants purposefully treatedrdifferently from similarly situated visitgr Under a routine

search, when no contraband is found visitors may proceed with visitageBCF No. 19-3 at §.

However, the search here was not routikkck has not presented evidence of another visitd
who wasl) associated with a person who laaskarch warrant against h2y suspecteaf

introducing contraband into the facility through such association as well as a money exch

=

ange;

and 3) currently involved in a confidential investigation by NDOC. Nor has she shown that such

an individualretainedvisiting privileges whileMack’s privileges were suspended.

The defendants have demonstrated that the suspension of Mack’s visiting privileges was

a rational response to a legitimate interest in preventing the introduction of contnatioatine i

prison. They cite toRobinson v. PalmeB41 F.2d 1151 (D.C. Cir. 1988) justify the indeinite

suspension of visiting privileges. Robinsonthe court found the permanent denial of visitation

to be a rational response after marijuana was found on the plaintiff during a visit. 841 F.2
1153. Here, hedefendants did not find any contraband on Mack. But given the strong

deference afforded to prison administrators in securing the safety of the imstitutd under th
facts described aboveg reasonable jury could find that Mack’s suspension was not a ratig
response to the perceived threat of the introduction of contraband into the Béx@use there

is no genuinéssue indispute | grantthe defendants’ motioas to Mack’s fifth cause of action,
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V. CONCLUSION

IT IS THEREFORE ORDEREIRhat the defendants’ motion for summary judgment
(ECF No. 19)is GRANTED IN PART . The motion is granted asttte federal claim in count
one and as tthe state and federal claimsdounts two, four and five. The motion is denied &
to the state claim itount one ands tothe state and federal claimsdauntthree.

IT IS FURTHER ORDERED that plaintiff Sonjidack’s motion to strikdECF No. 24)

&/f

ANDREW P. GORDON
UNITED STATES DISTRICT JUDGE

is DENIED.

DATED this25th day ofSeptember2019.
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