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Inc. v. Haierc Industry Co., Ltd.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

BIRD-B-GONE, INGC,

Plaintiff,
2:18cv-00819RJIGNJIK

VS. ORDER

HAIERC INDUSTRY CO,, LTD,

Defendant

This case arises from allegations of patent infringemdatv pending before the Coust
a motion for default judgment against Defendant Haierc Industry Co.Hdierc”). (Mot.
Default J., ECF No. 19.) For the reasgnsenherein, the Cougrants the motion

.  FACTS AND PROCEDURAL HISTORY

Plaintiff Bird-B-Gone, Inc. is a California corporation specializing in the manufacture

and sale of professional bird deterreftisissue in this case argyat United Satespatents
related toBird-B-Gone’s"bird spikes” products, which are designed to prevent birds from
landing in unwanted areas: U.S. patent nos. 7,596,910; 8,276,324, 8,479,457; 7,941,977,
8,250,814; 8,191,303; 8,365,457; and 8,601,Hé&rerc is a Chinese company selling similar
products internationally through various websites, including www.haierc.com and
www.haiercpestcontrol.com, as well as on Amazon and éBey-B-Gone alleges that at least

seven of Haierc’s products infringe its bird spikes patents. (Compl. §{ 12-17, ECF No. 1.)
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Bird-B-Gone further alleges that Haierc has participated as an exhibiting verler at
National Hardware Shovan annual trade show held in Las Vegas, every year since@Q013.
March23, 2018—prior to the May 2018 National Hardware Shdiwd-B-Gone served a ceas
and desist letter on Haierc, in English and Chinese, advising Haierc that oértaiproducts
directly infringeBird-B-Gone’s patents. The letter also stated:

[Bird-B-Gone] is also informednd believes that Haierc intends to market the

Infringing Products at the National Hardware Show from May 8-10, 2018. Unless

Haierc @rees to cease advertising aftéring the Infringing Products for sale,

my client intends to file a lawsuit seeking a parary restraining order

preventing Haierc from exhibiting and selling the Infringing Products at the

National Hardware Show.

(Cease and Desist Letter 2, ECF Né.LHaierc responded to the letter on March 27, throug
its General Manager and CEXbenghaiChen Mr. Chen refused to compWith the lettets
demands, and provided two reasons for his refusal. First, he claimed ownership of patentg
covering his products which predate the patents identified in Bi@bBe’s cease and desist
letter. Second, hstated thatdnly one model of the products is infringing the U.S. patent(s),
which he has admitted in previoosmmunications witfiBird-B-Gone]and has hence stopped
exporting such model to 8. (March 27 Email, ECF No. 1-9.)

OnMay 8, 2018, Haierc attended the National Hardware Show and “refused to stoq
importing, offering for sale, andelling the Infringing Products through various channels,
including Amazon.com.” (Compl. § 23The same dg)Bird-B-Gone filed the instargatent
infringement action, and served a summons and complaint on Haierc by personal $dotice.
Default J. 2, ECF No. 19.) On May 21, Bird-B-Gone filed a stipulation, signed by Mr. Chen
extend the deadline to respond to the complaint until June 12. The stipulation indicated th

parties were involved in “ongoing discussions regarding a potential extrajudanéution of

this matter.” (Stip. 1 3, ECF No. 10.)
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However, Haierc ultimately opted notanswer or otherwise defeagainsthe
complaint. Accordingly, on June 22, 2018, Birda®ne filed a threelay notice of intent to seel
entry of default. Haierc took no action in response. On July 2, the Clerk of Court entendd g
against Haierc(Clerk’s Entry of Default, ECF No. 1)8ird-B-Gone now moves th@ourt for a
default judgment and permanent injunction. (Mot. DefaUECF No. 19.)

. LEGAL STANDARDS

Obtaining default judgment is a tvabep process under Rule Etel v. McCoo] 782
F.2d 1470, 1471 (9th Cir. 1986). First, the clerk must enter a party’s defemlRFEiv. P.
55(a). The party seekirtge defaulimust then petition the court for a default judgméhtat
55(b)(2). “A grant or denial of a motion for the entrydefault judgment is within the discretiol
of the court.”Lau Ah Yew v. Dulle236 F.2d 415, 416 (9th Cir. 1958efault judgments are
generally disfavored, antburts shouldtéeemptto resolve caseasn theirmeritsto the greatest
extentpracticable SeeMcMillen v. J.C. Penney Ca205 F.R.D. 557, 558 (D. Nev. 2002)ting
TCI Grp. Life Ins. Plan v. Knoebhe244 F.3d 691, 696 (9th Cir. 2001)).

In order for a courtat determine whether to “exercise its discretion to enter a default
[judgment],” the court should consider seven factors:

(1) the possibility of prejudice to the plaintiff, (2) the merits of the plaintiff's

substantive claim, (3) the sufficiency of the complaint, (4) the sum of money at

stake in the action, (5) the possibility of a dispute concerning materig| (axt

whether the default was due to excusable neglect, and (7) the strong policy
underlying the Federal Rules of Civil Procedure favoring decisions on thies meri

Id. (citing Eitel, 782 F.2d at 1471-72). “In applying this discretionary standard, default
judgments are more oftggranted than deniedPepsiCo v. TriunfdMex, Inc, 189 F. R. D. 431,
432 (C. D. Cal. 1999). Upon entry of default, allwged facts in the complaint are taken as
true, except those relating the amount of damagéeleVideo Sys. , Inc. v. Heidenth@26 F.

2d 915, 917-18 (9th Cir. 1987).
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1. ANALYSIS
a. Default Judgment
The Court will grant the motion and enter a default judgment agdmstc The
complaint is sufficient, ants allegationstaken asrue,demonstrate high likelihoodthat
Haierchas infringed and will continue to infringgrd-B-Gone’spatents in thabsence of a

considerable deterrent. Haierc has refused to appear in this action despitegsespice and

engaging in agotiationswith Bird-B-Gone. Therefore, Bird-B-Gone will be prejudiced if default

judgment is not entered, as it will beockedfrom effectivelypursuing its claims. It is also rathg
clear that Haierc’s default was not due to excusable neglect, as evidenced tglthe ti
stipulation to extend itanswerdeadline With respect tdhe fourthEitel factor,concerning the
amount of money at stake in relation to the seriousness of Defesndantiuct see PepsiCo
Inc. v. California Sec. Can238 F. Supp. 2d 1172, 1176 (C.D. Cal. 20@&xd-B-Gone does
not request an award of monetary damages, but only a permanent injunction to stem futuf
infringement. Accordingly, this factor is neutral.

Mr. Chen’s response to the cease and desist letter sutgeptsssibility of a dispute
concerning material factslowever, the Court finds Haierc had ample opportunity to raise si
dispute and has freely chosen not to ddfsan fact, Haierc’s patents are prior to those of Bird
B-Gone, or if Haierc’s products do not infringe the Bird-B-Goatepts, Haierc could well
presenthose arguments and any supporting evidence to this Court, and thus put an end tq
B-Gone’s demands and threats of legal action. However, given the level oft dmiteeen the
parties, Haierc’s failure to defend appeto have been a conscious and deliberate decision,
which is indicative of an effort to avoid a true determination of the material d&this case.

On balance, therefore, the factors weigh in favor of granting default judgment.

111

40f11

I

e

ich a

) Bird-




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

b. Requested Relief

Under Supreme Court precedent, a permanent injunction does not automatically follow a
determination of patent infringement under the Patent Act, but gofotitest must be metBay,
Inc. v. MercExchange, LLG47 U.S. 388, 3934 (2006). Thus, the parseeking a permanent
injunction has the burden of demonstrati(ig:irreparable harm; (2he lack of adequate
remedies at law; (3) th#tte balance of hardships weighs in its favor; and (4) that the injunction
is in the publics interestld. at 392-93. Idre, BirdB-Gone has satisfied its burden.

The complaint and attached exhibits show that Haierc has imported, advertised, and
sold—and continues to import, advertise, and sell—products that infringe Bird-B-Guaihid’s
U.S. patentsBecause Haierc has ld to respond to theomplaint, it is not possible to
determinewith certaintywhetherand to what extent will continueselling the infringing
products in the futureHowever, without the issuance of an injunction, the continued sale of
such products W likely result in a loss of market share, price erosion, dachageo Bird-B-
Gone’s reputation angbodwill. See Polymer Techs., Inc. v. Bridwé&l03 F.3d 970, 975-76
(Fed. Cir. 1996)Otter Prod., LLC v. Anke Grp. Indus. Lt#lo. 2:13ev-29, 2013 WL 5910882,
at *2 (D. Nev. Jan. 8, 2013) (Du, Jrgcognizing “irreparablejury . . . in the form of (a) loss of
control over its intellectual property rights; (b) loss of consumer goodwill), .Farmer
Brothers Co. v. AlbrechiNo. 2:11ev-1371, 201 WL 4736858, at *3 (D. Nev. Oct. 6, 2011)
(Pro, J.)X“Loss of customers or goodwill constitutes irreparable harm, so long asossadl hot
speculative).

Furthermore, because Haierc has refused to participate in this litigatidrBEone
cannotadequatelyssess its damagesidany damages based on price erosion or loss of
goodwill would be very difficult to value. As a result, Birddsne lacks an adequate remedy gt

law. Haierc also faces no hardship in refraining from its infringemenirdfE®BGone’s patents,
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whereas BireB-Gone faces significant losses and damage to its reputation. Lastpyullic
interest weighs in favor of granting an injunction. Haisractively representing certgmoducts

as its own and receiving revenues frtirair salethat rightfully belong tdBird-B-Gone.

Permittingsuch infringement discourages future innovation by failing to provide an adequate

forum through whiclpatenteegan protect their own ideaSee Smith Int’'l, Inc. v. Hughes Tool
Co, 718 F.2d 1573, 1578 (Fed. Cir. 1983) (“Without the right to obtain an injunction, the ri
exclude granted to the patentee would have only a fraction of the value it was intehdee, t
and would no longer be as greatiacentive to engage in the toils of scientific and technolog
research.”).

c. Attorneys’ Fees

ght to

cal

Bird-B-Gonealsorequests an award of $68,331.24 in fees and costs. (Mot. Default J. 13—

19, ECF No. 19.) Pursuant to 35 U.S.C. § 285 of the Patent bk ‘§ourt in exceptional case

[72)

may award reasonabdgtorney fees to the prevailing party.” An exceptional case “is simply one

that stands out from others with respect to the substantive strength of a |iagting position
(considering both the governing law and the facts of the case) or the unreasaraide im
which the case was litigatedOctane Fitness, LLC v. ICON Health & Fitness, Jd&4 S. Ct.
1749, 1756, 188 L. Ed. 2d 816 (2014)hile the term ‘exceptional’ is not fieed in the statute
attorneys’fees are available in infringement cases where the acts of infringement can be
characterized as malicious, fraudulent, deliberate, or willerek Andrew, Inc. v. Poof
Apparel Corp, 528 F.3d 696, 702 (9th Cir. 2008).the context of a default, because all factu
allegations in the comaint are deemed true, a pleading that infringement was willful is
sufficient to establish entitlement to attorneys’ f&ee id.

Here, BirdB-Gone has specifically pled willful infringement, which allegations the C

must accept as true. Moreoy8ird-B-Gone points to persuasive evideéeeliberate
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infringement by Haierc, including the cease and desist letter, Haierc’'s isponse to the
letter, Haierc’s subsequent infringement at the National Hardware Show, emnd $leefusal to
participatein this action despite clearly having notice and opportunity. This is more than
sufficient to support the Court’s finding that Haierc’s infringemsemtillful and that this is
therefore an exceptional case under section 285.

The Court turns next to the reasonableness of the fee refaegttermine reasonable
attorneys’ fees, courts in the Ninth Circuit use the “lodestar” method. Underdthsan the
court multiplies the number of hours reasonably expended in the litigntidre reasonable
hourly rate of the attornefiee Morales v. City of San Rafe@ F.3d 359, 363—-65 (9th Cir.
1995). In calculating the lodestar figure, the court considers the follonstgy$a(1) the time
and labor required; (2) the novelty and difficulty of the issues; (3) the skill esbtarperform
the legal service properly; (4) the preclusion of employment to the attorney dueptaace of
the case; (5) the customary fee; (6) whether the fee is fixed or continaem€ limitations
impased on the client or the circumstances; (8) the amount involved and the results obtain
the experience, reputation, and ability of the attorneys; (10) the “undésitaidithe case, if
any; (11) the nature and length of the professional relationship with the client;23radvards in
similar casesSee Fischer v. S3P.D. Inc, 214 F.3d 1115, 1119 n. 3 (9th Cir. 2000) (citi<eyr
v. Screen Guild Extras, Inc26 F.2d 67, 70 (9th Cir. 1975)).

Here, the request of $68,331.24 reflects fees and costs incurred by Bird-B-@uone fr
March through July 2018. In support of the request, Bird-B-Gone has submitted the tadfida
Robert D. Fish, founding partner of Fish IP Law L{:Pish Law”), California counsel for Bird-
B-Gone, as well as detailed time entries for all the work performed oactios (Fish Aff.,

ECF No. 19-5.) The time records indicate that attorneys and support $isth dtawhave spent

70f11
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206.55 hours on the case, and that Bir@G&+’s local Nevada counsel, The Amin Law Groug
has accrued 19.9 hours.

After a thorough review of the records, the Court is of the impression that the amou
time spent on this case by Fish Law is certainly on the high end. @verraonth period, Fish
Law spent over 200 hours on a matter that was quickly resolved in a default judgment. Th
litigation required no discovery and virtually no motion practice. The Court understetds t
significant time was necessarily spent on other considerakongxample,Fish Law drafted a
sophisticated and thorough complaint, which included a detailed claim ldhatc’s status as g
foreign corporation raised issues requiring additional research and discisssielh @ continua
coordination with Chinese couns8ubstantial time was spent in communication with Haierd
including the drafting of the cease and desist letter and ensuing settlenwratioes lasting
more than a month.

However, it also appears th@tcessivaime was spent on ultimately inconsequential
tasks. The most glaring example is the total time spent on entries includireceféos a motion
for temporary restraining order that was never actually filed. By the Coaltglation, at least
31.3 hours’ worth of entries were directed primarily, if not exclusively, at prepthe motion
for TROZ! An additional 54.8 houtsvorth of entries were directed at least partially at prepari
the same unnecessary motfofihe Court is sensitive to the time ikea to develop litigation
strategy and understands that some work magpb®pleted irpursuing acertainpathwhich

eventually proves fruitless. However, the very purpose of a TRO is to presenagulsegsb in

1 The Court appreciates that 11.1 of these hours were provided at no charge to the client
certainly will make no reduction in the requested fee based on hours not actually billed.

2 For example, a 5.8-hour entry on March 13, 2018, provides: “Researched on 1) how to
TRO in Las Vegas; 2) whether internet activity gives Las Vegas aoigdliction; revised and
translated the cease and desist letter.”
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circumstances so urgent as to necessitate court action even before advesagarthad an
opportunity to respond. Despite the emergency nature of a TRO request, howévieanss
time records show that they discussed and developed their motion for TRO over a perood
than five weeks,robm March 13 to April 19, 2018, before ultimately abandoning the idea
completely.This tends to suggest that, in reality, no emergency existed, and the motion fon
waslikely superfluous from theusset

Based on the foregoing, the Court finds that some reduction in Fish Law’s hours is
warranted. Allowing for the time it takes to refine a litigation strategy, thet@aollinot
eliminate all hours spent working on the motion for TR®anyevent such an endeavor woul
be extraordinarily complicated because matthe work on that motion was recorded in
compound time entriesddressing multipléasks) However, the Court finds it appropriate to
disregard the time entries that relate exclusieelgrimarilyto work on the motion for TRO.
This strikesan appropriate balance between permitting attorneys to find their way to the beg
approacho thelitigation while alsodiscouraging excessive work on ultimatebedless
assignments. Accordingly, the following entries will be disallowed:

Amount
Charged

Attorney

Date Initials

Description of Work Hours

Researched legal standards for TRO at Nev
20-Mar-18 SHU District Court; gathered facts; began drafting 3.50 $1,120.00
TRO.

Drafted TRO requesting injunction relief;
addressing foufactors including likely
winning on merits, irreparable harbmlancing

equities, and public interest.

21-Mar-18  SHU 3.20 $1,024.00

Further legal research into requirements fc

successfulRO, drafted request for seizure

order and ex parte motion ias Vegas district
court.

22-Mar-18  SHU 6.50 $2,080.00
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Worked with S. Liu on temporary restrainin

26-Mar-18  MJL order(half rate).

2.00  $250.00

Reviewed and revised declaration for J. va
27-Mar-18 MJL LobenSels insupport of ex parte request for 1.80  $450.00
temporaryrestraining order.

Conferred with M. Lusich and Revised TRO
29-Mar-18  SHU argue whynotice to Defendant should not be 1.50  $240.00
required (half rate).

Reviewed and revised papers for filing
temporaryrestrainingorder; reviewed updated
memo retiming of filing complaint and ex
parte request farestraining order.

03-Apr-18 MJL 1.70  $425.00

The second step in addressing the reasonablene$seskguesis to determinghe
reasonable hourly rate. Factors relevant to this analysis include: (1) the mowvkettifficulty of
the questions involved; (2) the special skill and experience of counsel; (3) the quality of
representationrand (4) results obtaine8eeMorales 96 F.3d at 364. Here, depending on
attorney experience, the hourly rates-h Lawranged from 340 to $600 per houThe rate
billed for paralegal work was $200 per hour. Ahd tats of attorneysat The Amin Law Group
rangedfrom $275to $350 per hourRates of this nature have been generally recognized in tfj
District as appropriateithin the context of intellectual property litigatidBeeSATA GmbH &
Co. KG v. NingBo Genin Indus. Cdlo. 2:16ev-2546, 2018 WL 1796296, at *2 (D. Nev. Apr,
16, 2018) (Dorsey, J.) (noting that “rates between $295 and $675 are reasonable for trade
litigation in Las Vegay; Rubbermaid Commercial Prod., LLC v. Tr. Commercial Prbia.
2:13-cv-2144, 2014 WL 4987878, at *8 (D. Nev. Aug. 22, 201dport and recommendation
adopted No. 2:13€V-2144-GMN, 2014 WL 4987881 (D. Nev. Oct. 6, 20{¥avarro, J.) (in a
patent infringement action, approving rates of up to $62derbour). Therefore, aking into
account the complex nature [dtent litigationthe experience and trainind Bird-B-Gone’s

attorneys, (see Mot. Default J. 17-19, ECF No. tt@)quality of the complaintnotion for
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default judgment, and other filings, and the very good result obtained in this case, thin@sy
theserates to be reasonable.

Therefore, #ier makingthe aforementioneddustments, e final lodestar calculatias
$61,406.73There is a “strong presumption” that the lodestar figure represents a ‘abkstae”
that the court should enhance or reduce only in “rare and exceptional Gesegischer214
F.3dat1119 n. 3. Accordingly, based on the foregoing findings, and with no opposing argy
from Haierg the Court findghe lodestareasonableThus, the Court will awarBird-B-Gone
attorneys’ fees in the amount of $61,406.73, as welllasable costs totalings1,335.51. $ee
Mot. Default J. 19.)

CONCLUSION

IT IS HEREBY ORDEREDhatthe motion for default judgment and permanent
injunction (ECF No. 1Pis GRANTED. A separate permanent injunctioer will issue.

IT IS FURTHER ORDERED that Bir®-Gone isherebyawarded attorneys’ feesd

costsin the amount of $62,742.24.

IT IS SO ORDERED This 28th day of September, 2018.

ROBERT ./ 0ONES
United States{igistrict Judge
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