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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

MICHAEL RENO, et al, Case No.: 2:18-cv-00848PG-NJK

Plaintiffs Order Granting Motion to Compel

Arbitration and Granting Unopposed
V. Motions for Leave to File Supplemental
Authority
WESTERN CAB COMPANY, et a|.
[ECF Nacs. 152, 195, 210]
Defendang

This is a collective action under the Fair Labor Standards Act (FLSA). [&imtiffs are
current or formecab drivers for defendant Western Cab Company (Western). They allege
Western failed to pathem theminimum wage becauserequired its cab drivers to pay for ga
using their tips. Western moves to compel arbitration for 54 of the 161 plaintiffs based or
arbitration agrements they signed. The plaintiffs contend the arbitration agreements are
unenforceable | grant the motion to compel arbitratitor the plaintiffs who signed the
agreements

A. Nevada LawApplies

The arbitration agreements contaiohmice of law provision stating thtktey are
“governed by and under the Federal Arbitration ABE ECF No. 152-1 at 26. The plaintiffs
contend the Federal Arbitration Act (FAA) does not afiqdgause thegre transportation
workers in intersate commerce and thial within the FAA’s exclusion from coverage
contained in 9 U.S.C. 8§ 1. The defendants respond that the plaintiffs erroneouslyarely on
Supreme Court case that applies only to independent contractors, not employees like the
plaintffs.
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“The FAA generally provides that arbitration agreements ‘shall be vakdpicable, ang
enforceable, save upon such grounds as exist at law or in equity for the revocation of any
contract.” Rittmann v. Amazon.com, Inc., --- F.3d----, No. 19-35381, 2020 WL 4814142, at *3
(9th Cir. Aug. 19, 2020) (quoting 9 U.S.C. § 2). Howeues,FAA“exempts certain contractg
from its scope, specifically the employment contracts of ‘seamen, railroadysag| [and] any
other class of workers engaged in foreign or interstate comrfierte/quoting 9 U.S.C. § 1).
Section 1's residual clauseferring to “any other class of workers engaged in foreign or

interstate commercefoves * only contracts of employment of transportation workers
meaning Workers who, as a class, aengaged in foreign or interstate commeétck re Grice,
--- F.3d----, No. 20-70780, 2020 WL 5268941, at *2 (9th Cir. Sept. 4, 2020) (quétimgit
City Stores, Inc. v. Adams, 532 U.S. 105, 112 (2001)). Wther§ 1's exclusion applieis a
guestion | must resolve before ordering arbitratidew Prime Inc. v. Oliveira, 139 S. Ct. 532,
537 (2019).

The plaintiffs contend they are transportation workers utgeresidual clause and thu
areexcluded from the FAA's scopleecause they regularly transport interstate travelers to a
from the airport. The defendants do not dispute that the plaintiffs are transporiatik@nsv
engaged in foreign or interstate commerce. Instead, they tuaiNew Prime held that § 1
apdies only to independent contractors, not employees like the plaintiffs.

The defendants are incorred¢h New Prime, the Supreme Court framed the question i
issue as whether “the term ‘contracts of employment[irj refer only to contracts between
enmployers and employees, or does it also reach contracts with independent contractors?’

Ct.at536. The Supreme CourtNew Prime viewedit asa given that § 1 applied to employes

and it was deciding whether that section also applied to independent contf@setBistock v.
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Clayton Cnty., Georgia, 140 S. Ct. 1731, 1750 (2020) (stating thatNaw Prime, we held that,
while the term ‘contracts of employment’ today might seem to encompass only contithct
employees, at the time of ts&atute’s adoption the phrase was ordinarily understood to cov
contracts with independent contractors as wellhat is consistent witprior Supreme Court
authority that § 1 exempts transportation employees engaged in interstate commethe fror
FAA’s scopeNew Prime, 139 S. Ctat538 (quotingCircuit City Sores, Inc., 532 U.Sat119
(“Section 1 exempts from the FAA . . . contracts of employment of transportation spker

Thedefendants’ only argument to counter the plaintiffs’ contention that the FAA do
not apply is therefore incorrect. Section 1 applies to employees as well as independent
contractors who are transportation workers. Because the defendants do not dispute that
plaintiffs qualify as transportation workensthin 8 1's meaning! will address the parties’
remaining arguments as if the FAA does not apply.

That leaves the question of what law applies ¢oattbitratioragreemers. Given that th¢
arbitration agreementsere signed by employees in Nevada for work to be performed in N¢
for a Nevada company, Nevada law appfi€se Progressive Gulf Ins. Co. v. Faghnrich, 327
P.3d 1061, 1063 (Nev. 201¢@n banc) (“Nevada tends to follow the Restatement (Second)

Conflict of Laws (1971) in determining choice-of-law questions involving contracts ;. . .")

! Given recent authority from the Ninth Circuitjstdoubtful that the plaintiffs are transportati
workers within 8 1's meaningee Inre Grice, 2020 WL 5268941, at *1:5Because this
decision was only recently issued, the parties have not had the opportunity to address it.
Moreover, the defendants have not disputed that the plaintiffs are transportation wdtkars
§ 1's meaning other than their erroneous interpretatidteafPrime. | therefore do not addreq
these issues. Nor do | need to because the ultimate result of compelling anbgriie same
under Nevada law as it would be under the FAA.

2 This case des not present the problemRittmann that rendered the arbitration agreement i
that case unenforceable under any 12020 WL 4814142, at *11-12.
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Restatement (Second) of Conflict of Law&88 (1971) (setting fortthe most significant
relationship test and contacts to be examineddade the place of contracting, negotiation,
performance, subject matter of the contract, and residence of the parties)

B. The Arbitration Agreements are Not Illusory?

The plaintiffs argue that the arbitration agreements are illusory under &avad
because they give Western the unfettered right to amend or terminate the agresmafetsterr
can unilaterally decide whether any particular claim is litigated or additrdthe defendants
respond that the arbitration agreements do not allow Western to retroactively modify or
terminate the agreements, so the promise to mutually arbitrate is not illusory.

Under Nevada lawg contractmust be supported by consideration in order to be
enforceablé€. Jonesv. SunTrust Mortg., Inc., 274 P.3d 762, 764 (Nev. 201@n banc)
“Consideration is the exchange of a promise or performance, bargained for by the pdrtiés
a promise is illusory because one side is not obligated to perform, then the contract is
unenforceable because there is no mutuality of obligaf®a.& Ruthe Realty, Inc. v.
Campbell, 515 P.2d 394, 396 (Nev. 1973}ating a promise is illusory if there is no obligatiol
to perform and “[m]utuality of obligation requires that unless both parties to a dateac

bound, neither is bound”).

3 The parties do not address whether this question is one for the court or the arbitreaoiseB
the paintiffs are challengingvhether they ever entered into an enforceagleement to
arbitrate, and becausdiee arbitration agreements do not contain a clause delegating thresh
validity or enforceability questions to the arbitrator, | address this iBeaeA-Ctr., W., Inc. v.
Jackson, 561 U.S. 63, 71 (2010). For the same reasons, | address the plaintiffs’ argumen
Nevada public policy bars enforcement of class action waivers and that theiarbitra
agreements are unenforceable because thadigfts required employees to sign them after |
case was initiated.
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Although the Supreme Court of Nevada has not addressed this issue, othdrazaurts
heldthat if one party to an arbitration agreement has the unilateral right to modifynomats
the agreement, then there is no mutuality because the party with the right to modifyirmateen
can always decide whether to litigate or arbitrate merely by changing ona&timgithe
agreement. As a resulhdt party’s promise to arbitrate is illusoBee In re Zappos.com, Inc.,
Customer Data Sec. Breach Litig., 893 F. Supp. 2d 1058, 1065-66 (D. Nev. 2qQ1R)ost federal
courts that have considered this issue have held that if a party retains thealnilatestricted
right to terminate the arbitration agreement, it is illusory and unenforcegtéejal where
there is no obligation to receive consent from, or even notify, the other parties to thet£ont
(gathering cases))

The agreement at issue in this case provides that Western and its employee agres
arbitrate “covered claims.” ECF No. 182at 22. Agelevant here, covered claims are define
“any statutory or common law legal claims, asserted or unasserted, alleging thEaymaert
... of wages, . . . gas or fuel expenses, . . . or any element of compensation, based on cl
eligibility for minimum wage . . . under local, state or federal statutory or commonltwlhe
agreement further provides that Western “may change or terminate this Agreédmgmhange
or termination will not apply to a pending clainhd. at 25.

Western’s promise to arbitrate is not illusory because it agreed to &rioioragred
claims, which includes both asserted and unasserted claims, and any changaatiderwmaill
not affect a pending claim. Consequently, by the arbitration agreements’ own\érsten
cannot retroactively modify or terminate its promise to arbitrate an accrued elamif it is
not yet asserted by the employee. Moreover, Nevada implies the covenant of good faith

dealing into every contradEonsol. Generator-Nevada, Inc. v. Cummins Engine Co., 971 P.2d
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1251, 1256 (Nev. 1998Western thus must exercise its right to modify or terminate the
arbitration agreement in good faith and not in a manner that would defeat its employees’
reasonable expectation thiae parties arenutually bound taarbitrate.See Cohn v. Ritz Transp.,
Inc., No. 2:11ev-01832JCM-NJK, 2014 WL 1577295, at *2 (D. Nev. Apr. 17, 2014)
(concluding that due to the implied good faith covenant, a “provision that allows employer
unilaterally modify contractual terms, without an actual demonstration of baddags not
render a contract illusory”)The arbitration agreements are noenforceable as illusory.

C. Nevada’s Public Policy Does Not Preclude Class or Collective Action Waivers

The plaintiffscontendthatwaivers of class action rights for consumer claims violate
Nevada public policy. Theargue that the sanpaiblic policy considerations apply to their
minimum wage claimssothe class and collective action waiver in the arbitration agreemen
unenforceable as against Nevada public policy. And they contend that because Nevada
appliesto their arbitration agreementsot the FAA, it does not matter that the Supreme QGiju
Nevada later followed United States Supreme Court authority in holding that class act
waivers are allowed in arbitration agreements governed by therégekdless of a state’s pub
policy. The defendants respond that the Supreme Court of Nevada now hotdissthat
collective action waivers in arbitration agreements are enforceable.

In Picardi v. Eighth Judicial District Court of Sate, ex rel. County of Clark, the Supremsg

Court of Nevadaneld that “a claus& a contract that prohibits a consumer from pursuing cl3

through a class action, whether in court or through arbitration, violates Nevada public policy.

251 P.3d 723, 724 (Nev. 201(En banc) Such a clauses unenforceable because “Nevada

public pdicy favors allowing consumer class action proceedings when the class menasens
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common legal or factual questions but their individual claims may be too small to be
economically litigated on an individual basisd!

After Picardi, the United States Supreme Court held thatFAA preempts state latvat
would makean arbitration agreement’s class action waiver unenforcegdg&T& T Mobility
LLC v. Concepcion, 563 U.S. 333, 343-44 (2011¢onsequently, under the FAAlass or
collective action waivers in arbitration agreements are enforceable even i&stateuld find
those provisions unconscionable or against state public policy. The Supreme Court of N¢
later ruled thaConcepcion abrogatedPicardi. Tallman v. Eighth Judicial Dist. Ct., 359 P.3d
113, 120 (Nev. 2015) (en banc).

Tallman, like this case, involved minimum wage claims and an arbitration agreeme
waived all rights to participate in class or collective proceedihgjsat 116. Howeveithe

arbitration ageement inTallman was governed by the FAAd. at 122. Thus, th&allman court

rvada

nt that

had no choice but to follo®@oncepcion and hold that its own previously expressed public palicy

in Picardi could not render the arbitration agreement unenforceablg Concepcion does not
permit a state court to invalidate a class arbitration waiver in a transactionmgvodmmerce
on the basis that individual arbitration hampers effective vindication of an em@syatlaw-
based overtime and minimum wage claijsTallman thereforedoes not expressly govern he
because, as discussed above, the FAA does not apply to the plaintiffs’ arbitratiantsnt
However, the Supreme Court of Nevada stated the following in a footntad nman:
“While a person’s righto minimum wage is unwaivable, Nev. Const. art. 15, § 16, he may

validly enter into an arbitration agreement that sets ‘not only the situs of suit butealso t

4 1f the FAA governs, the@oncepcion andTallman would compel arbitration despite the clas
or collective action waiver.
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procedure to be used in resolving”litl at 122 n.3 (quotin§cherk v. Alberto-Culver Co., 417
U.S. 506, 519 (1974)see alsoid. at 122(stating that the importance of a right does not entit|
a litigant to arbitrate on a class basis when he has agreed to arbitrate tosystéims on an
individual basi¥). Although not express, it appsdheSupreme Court of Nevada signaled th
it would not hold that an arbitration agreement that precludes class or collective fatibies
recovery of minimum wages would be against Nevada public pdReyher, it appears thtte
court is more inched to uphold Nevada'’s public policy of “encourag[ing] arbitration and
liberally constrling] arbitration clauses in favor of granting arbitratiord’at 119 (quotation
omitted). | therefore predictthat if confronted with the issue, the Supreme Court of Nevad;
would hold that even where the FAA does not apply, a class or collective action wwaner
arbitration agreement does not render it unenforceable under Nevada law aspaddimpblicy
in a minimum wage dispute.

Even if | am wrong about that, the plaintiffs who signed the agreemewéstheless
mustarbitrak because the arbitration agreensgmtovide that unenforceable provisions nhest
severed without affecting themainder of the agreemefkee ECF No. 152-1 at 26. To the
extent the class or collective action waiver provision is unenforceable under Newattzat
provision is severed, but the requirement to proceed to arbitration remains unaffected.
1111

1111

> Where Nevada highest court has not decided an issue, | must predict how that court wo
decide Orkinv. Taylor, 487 F.3d 734, 741 (9th Cir. 2007). | may use “decisions from othel
jurisdictions, statutes, treatises, and restatements as guidasstednce Co. of Am. v. Wall &
Assocs. LLC of Olympia, 379 F.3db57, 560 (9th Cir. 2004) (quotation omitted).
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D. The AgreementsAre Not Unenforceable Due to Their Timing or Mandatory

Nature

The plaintiffs argue the agreements should be unenforceable because theypoased i
on employees as a mandatory condition of future employment. They alsd\gtezn

presented the employees with the agreements after this suit was éhkedbythterfeing with the

court’scontrol over communications with putative collective action members. Westpandss

that it can require employees to execute arbitration agrets as a condition of employment g
nothing about the timing or its conduct renders the agreements unenforceable.

As a general matter, both parties are permitted to engage aeification
communicationsvith potential class membeiGulf Oil Co. v. Bernard, 452 U.S. 89, 101-02
(1981) (discussing the issue in the context of class actions). Consedfl@ndyder limiting
communications between parties and potential class members should be based orcoales
and specific findings that reflect a weighing of the need for a limitation and theigbtent
interference with the rights of the partiekd” at 101. “Courts have, on occasion, limited pre-
certification communications with potential class members after misleading, coeicive
improper cormunications were madeSvamy v. Title Source, Inc., No. C 17-01175 WHA,
2017 WL 5196780, at *5 (N.D. Cal. Nov. 10, 2017) (quotation omitted).

There is no evidence Western engaged in any misleading, coercive, or otherwise
improper communications with puiteg class member§ee Degidio v. Crazy Horse Saloon &
Rest. Inc, 880 F.3d 135, 144 (4th Cir. 2018) (holding arbitration agreement unenforceable
because the employer engaged in coercive tactics and gave false informatiemiaatgees);
Billingsley v. Citi Trends, Inc., 560 F. App’'x 914, 922 (11th Cir. 2014) (affirmitige district

court’s refusal to compel arbitration where the employer’s means of obtainergpteyees’

M

U

and




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

signatures “was confusing, misleading, coercive, and clearly designed to thwaty ainéaiight
of its store managers to make an informed choice as to whether to participaté-LiBiis
collective action”). Requiring employees to sign an arbitration agreement as a condition o
employment does not, standing aloreader the agreement unenforceals Kindred v.
Second Judicial Dist. Court ex rel. Cnty. of Washoe, 996 P.2d 903, 907 (Nev. 2000).

E. Dismiss or Stay

“Although the Federal Arbitration Act provides for a stay pending compliance with
contractual arbration clause . . . a request for a stay is not mandatBmnket Ink Info. Res.,
Inc. v. Sun Microsystems, Inc., 368 F.3d 1053, 1060 (9th Cir. 2004) (quotation omitted). Th{
defendants moved to dismiss the claims of the plaintiffs who signed tha@ohitigreements.
The plaintiffs did not request a stay. | therefore dismiss the claims of the Buffslatho must
arbitrate their claims.

F. Conclusion

| THEREFORE ORDERNhat the plaintiffs’ motions for leave to file supplemental

authority(ECF Nos. 195, 210) are GRANTED
| FURTHER ORDER that the defendants’ motion to compel arbitrdE@F No. 152) iS
GRANTED. The followingplaintiffs’ claimsare dismissed without prejudice to pursue their
claims in arbitration
Tilahun Alemu Bert Archer Oscar Areizaga Francis Arena
Robert Arrandt Teshome Balcha Bejiga Belachew  Aries Bihasa
Joseph Biscardi William Brown Michael Clemente Oscar Cutino
Jeremy Davis Dimitri Dimitrov Joel Estella Abayineh Gizaw
Marco Gonzalez ~ Daniel Gutierrez-lores Tadessédadera
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Roger Hagopian  Yohanes Haileab

Tony Johnson Byong Wan Jun
John Kelley Jack Lavivong
Cvyatko Marinov
Kanchalee Netrayan@®sman Omer

Reginald Peterson Elmer Ragunton
John St. John Amarjeet Summan
David Ward Sayed Wardak
Behailu Yeshanew AdamZhang

DATED this 18th day ofSeptember2020.
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Hululyafl Mengestu Andre Moon

Julius Hanak Herman Harper
Vladimir Kassabokzmbaye Kelati

Jun Macato John Marble

Carlton Murray
Enrique Ostojic Joseph Park
Dennis Rhoades Josephine Simpk
Zewdu Tadesse Stafhanie Ty

Dawit Weldmariam Donovan White

Kiros Aberra

G

ANDREW P. GORDON
UNITED STATES DISTRICT JUDGE
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