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Pompeo et al D

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

CINDY LICEA, et al,

Plaintiffs, Case No.: 2:18v-01057-GMN-NJK
VS.
ORDER

MICHAEL POMPEQ et al,

Defendants.

N N N N N N N N

Pending before the Court is a Motion to Dismiss, (ECF No. 15), filed by Defendan
Michael Pompeo, as United States Secretary of State, David T. Donahue, as acting Ass
Secretaryf Statefor Consular Affairs, Edward J. Ramotowski, as Deputy Assistant Secre
of State for Visa Services, and Daria L. Darnell, as United States Consular General for g
Juarez, Mexico (collectively, “Defendants”). Plaintiff Cindy Licea (“Plaintiff”) filed a
Response, (ECF No. J,éand Defendants filed a Reply, (ECF No. 19).

Also pending before the Court is Defendants’ Motion to Dismiss, (ECF No. 8).

l. BACKGROUND

This is an action seeking mandamus under 28 U.S.C. § 1361 and declaratory relie
28 U.S.C. § 2201 relating to the denial of an immigrant visa applicaBest{rst Am. Compl.
(“FAC"), ECF No. 11).

Plaintiff is a United States citizerFAC at 2). Eduardo Romero Flores is a Mexican
citizen born on September 22, 198d. @t 3). In or around May 1998, Flores (age 17) mad

two attempts to illegally enter the United Statés.)( Flores was 17 years old at the time.

1 As an initial matter, the First Amended Complaint, (ECF No. 11), is thetdgecomplaint, which superseds
the original Complaint, (ECF No. 1). As such, Defendants’ Motion to Disnasgpaint, (ECF No. 8)s
DENIED as moot.
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(Id.). Flores's first attempt allegedly resulted in his immediate detention, fingerprinting, 3
voluntary departing from the United Statdd.){ Flores’'ssecand attempt allegedly resulted i
his successful, illegal entry into the United States without inspection and his continuous
until April 2018. (d.). On November 17, 2007, Plaintiff and Flores were married in Clark
County, Nevadald.).

On July 9, 2015, Plaintiff’'s Form I-130 Petition falien Relativeto initiate the procesy
to adjust Flores’s immigration status in the United States was received by the United Stz
Customs and Immigration Services (tRESCIS”). (Id. at 3 19). On January 14, 2016, the
USCIS sent a Notice of Approval of thd 80 Petitionadvising that the visa petition has bee
sent to the Department of State National Visa Center (“NVC”), who in turn will determing
forward the petition to the appropriate consulate to complete visa proceksiadg).3-4, 21).
On May 26, 2017, the USCIS sent a Notice of Approval of Flores’s I1-601A Provisional
Unlawful Presence Waiver, which was subject to various conditions detailed therein, incl
approval by the applicable consular’s offidel. 11 at 4 23). On April 4, 2018, Flores

appeared before a United States consular officer at the United States Consulate in Ciud

Juarez, Mexico, for an interview pertaining to Flores’s visa applicatdrat(4). On that same

date, Flores’s visa was denied based on ineligibility under INA 8§ 212(a)(9){Btil) INA
§ 212(a)(6)(C)(iif. (Id. at 26). As to the former, a violation may be eligible for a waiver
through an 1-601 Waiver subject to the determination of the USCIS; as to the latter, no w
was available.KAC at 26).
On June 12, 2018, Plaintiffs Licea and Flores filed the original Complaint, (ECF N
On October 5, 2018, Plaintiff Licea (removing Flores as a plaintiff) filed the operative Firs

Amended Complaint (“FAC”) against Defendants alleging two claims for relief: (1) mand;

28 U.S.C. § 1182(a)(9)(@)) (“Unlawful Presence”).
38 U.S.C. § 1182(a)(6)(C)(i{(fFalse Claim of Citizenship”).
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and (2) declaratory reliefFAC 11). Plaintiff seds an order compelling Defendants to reset
Flores’s interview before the consular officer and to reconsider his immigrantleisat 9).
Plaintiff further seeks a declaration that 8 U.S.C. § 1182(a)(9)(B)(ii) and 8 U.S.C.
§ 1182(a)(6)(C)(inare inappktable to Flores and cannot therefore be a basis for the denia
his immigrant visa.lfl. at 9).

In the instant Motion, Defendants move to dismiss both claims set fahlth FAG
(ECF No. 11), pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a
The Court will address each in turn.

1.  LEGAL STANDARD

Rule 12(b)(6) of the Federal Rules of Civil Procedure mandates that a court dismi
cause of action that fails to state a claim upon which relief can be gr@etdtlorth Star Int'l
v. Ariz. Corp. Comm’n720 F.2d 578, 581 (9th Cir. 1983)Vhen consideng a motion to
dismiss under Rule 12(b)(6) for failure to state a claim, dismissal is appropriate only wheg
complaint does not give the defendant fair notice of a legally cognizable claim and the g
on which it restsSee Bell Atl. Corp. v. Twombl§50 U.S. 544, 555 (2007). In considering
whether the complaint is sufficient to state a claim, the Court will take all material allegat
as true and construe them in the light most favorable to the plage#fNL Indus., Inc. v.
Kaplan 792 F.2d 896, 898 (9th Cir. 1986).

The Court, however, is not required to accept as true allegations that are merely
conclusory, unwarranted deductions of fact, or unreasonable infer&eeeSprewell v. Goldg
State Warriors266 F.3d 979, 988 (9th Cir. 2001). A formulaic recitation of a cause of ac
with conclusory allegations is not sufficient; a plaintiff must plead facts showing that a
violation is plausible, not just possibkeshcroft v. Igbgl556 U.S. 662, 678 (2009) (citing
Twombly 550 U.S. at 555) (emphasis added). In order to survive a motion to dismiss, a

complaint must allege “sufficient factual matter, accepted as true, to state a claim to relig
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is plausible on its faceld. “A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendant is liabl
misconduct alleged.Id.

“Generally, a district court may not consider any material beyond the pleadings in
on a Rule 12(b)(6) motion. . . . However, material which is properly submitted as part of
complaint may be considered” on a motion to disniigd.Roach Studios, Inc. v. Richard
Feiner & Co, 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citations omitted). Similarly,
“documents whose contents are alleged in a complaint and whose authenticity no party
guestions, but which are not physically attached to the pleading, may be considered in r
a Rule 12(b)(6) motion to dismiss” without converting the motion to dismiss into a motior|
summary judgmenBranch v. Tunnell1l4 F.3d 449, 454 (9th Cir. 1994). Under Federal RY
of Evidence 201, a court may take judicial notice of “matters of public reddatk v. S. Bay
Beer Distrib, 798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court conside
materials outside of the pleadings, the motion to dismiss is converted into a motion for
summary judgmenteeFed. R. Civ. P. 12(dArpin v. Santa Clara Valley Transp. Agen2gl
F.3d 912, 925 (9th Cir. 1992).

If the court grants a motion to dismiss, it must then decide whether to grant leave
amend. Pursuant to Rule 15(a), the court should “freely” give leave to amend “when jus
requires,” and in the absence of a reason such as “undue delay, bad faith or dilatory mo
the part of the movant, repeated failure to cure deficiencies by amendments previously &
undue prejudice to the opposing party by virtue of allowance of the amendment, futility o
amendment, etcFoman v. Davis371 U.S. 178, 182 (1962). Generally, leave to amend ig
only denied when it is clear that the deficiencies of the complaint cannot be cured by

amendmentSee DeSoto v. Yellow Freight Sys., 1887 F.2d 655, 658 (9th Cir. 1992).
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1.  DISCUSSION

In the instant Motion, Defendants argue that dismissal is proper because the visa
was facially legitimate and bona fide und@eindienst v. Mandel08 U.S. 753 (1972),
because the visa denial was based on two legitimate, statutory grounds: (1) 8 U.S.C.

§ 1182(a)(9)(B)(ii); and (2) 8 U.S.C. § 1182(a)(6)(C)(ii). (Mot. to Dismiss (“MT&"10, 12
13).

“[lt has been consistently held that the consular offisidicison to issue or withhold
visa is not subject either to administrative or judicial revidwHing of Hong Kong, Inc. v.
Levin, 800 F.2d 970, 971 (9th Cir. 1986). “However, courts have identified a limited exce
to the doctrine where the denial of a visa implicates the constitutional rights of American
citizens.”Bustamante v. Mukasegy31 F.3d 1059, 1061 (9th Cir. 2008). “The exception is
rooted inKleindienst v. Mandél” Id. “[U]nder Mande| a U.S. citizen raising a constitutiona
challenge to the denial of a visa is entitled to a limited judicial inquiry regarding the reasg
the decisiori.Id. at 1062. “As long as the reason given is facially legitimate and bona fide
decision will not be disturbedld. (citing Mandel| 408 U.S. at 770).

“First, the consular officer must deny the visa under a valid statute of inadmissibili
Cardenas v. United State®26 F.3d 1164, 1172 (9th Cir. 2016). Here, the consular officer
gave two facially legitimate reasons to deny Flores’ visa because the consular officer citg
specific provisions of a valid statute of inadmissibility: (1) 8 U.S.C. 8§ 1182(a)(9)(B)(ii); an
8 U.S.C. § 1182(a)(6)(C)(ii))SeeFAC at 26). Title 8 U.S.C. § 1182(a) provides in relevant
part as follows:

(6) lllegal entrants and immigration violators

(C) Misrepresentation
(i) Falsely claiming citizenship

() In general. Any alien who falsely represents, or has
falsely represented, himself or herself to be a citizen of the

Pageb of 8

denial

rption

]
N for

b the

Y.

ad twao

d (2)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

United States for any purpose or benefit under this chapter
(including section 1324a of this title) or any other Federal or
State law is inadmissible.

(9) Aliens previously removed

(B) Aliens unlawfully present
() In general. Any alien (other than an alien lawfully admitted for
permanent residence) who—

(I1) has been unlawfully present in the United States for one
year or more, and whagain seeks admission within 10
years of the date of such alien’s departure or removal from
the United States,

IS inadmissible.

(i) Construction of unlawful presence. For purposes of this
paragraph, an alien is deemed to be unlawfully present in the United
States if the alien is present in the United States after the expiration
of the period of stay authorized by the Attorney General or is
present in the United States without being admitted or paroled.
(iif) Exceptions
() Minors. No period of time in which an alien is under 18
years of age shall be taken into account in determining the
period of unlawful presence in the United States under clause

Q).

(v) Waiver. The Attorney General has sole discretion to waive
clause (i) in the case of an immigrant who is the spouse or son or
daughter of a United States citizen or of an alien lawfully admitted
for permanent residence, if it is established to the satisfaction of the
Attorney General that the refusal of admission to such immigrant
alien would result in extreme hardship to the citizen or lawfully
resident spouse or parent of such alien. No court shall have
jurisdiction to review a decision or action by the Attorney General
regarding a waiver under this clause.

See8 U.S.C. § 1182(a).
“Second, the consular officer must cite an admissibility statute that ‘specifies discr

factual predicates the consular officer must find to exist before denying a visa, or there n
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a fact in the record that 'provides at least a facial connection to’ the statutory ground of
inadmissibility.” Cardenas 826 F.3d at 1172 (quotiri(erry v. Din 135 S. Ct. 2128, 2141
(2015) (Kennedy, J., concurring)). Here, for each statutory ground, the consular officer

provided a bona fide factual reason that provided a “facial connection” to the respective

statutory ground of inadmissibilityS€eFAC at 26). As to the False Claim of Citizenship, the

consular officer provided that “the applicant made a false claim to U.S. citizenstip.”As
to the Unlawful Presence, the consular officer provided that “[t]he applicant was unlawfu
present in the U.S. for more than 365 days. This ineligibility will expire after [Mar. 2028]
(1d.).

The consular officer denied Flores’s immigrant visa under a valid statute of

inadmissibility and found factual predicates to exist before denial of the same. Based on the

record, the visa denial was facially legitimate and bona 8de, e.gCardenas 826 F.3dht
1172 (“The consular officer gave a facially legitimate reason to deny Mora’s visa becaus
cited a valid statute of inadmissibility, 8 1182(a)(3)(A)(ii), which denies entry to an alien

intends to enter with the intent to engage in ‘unlawful activity.” He also provided a bona

e he
vho

fide

factual reason that provided a ‘facial connection’ to the statutory ground of inadmissibility: the

belief that Mora was a ‘gang associate’ with ties to the Sureno gang.”).
Plaintiff’'s assertion—that Flores “emphatically denies the existence of any facts w

would provide a facial connection to a false claim of U.S. citizenship”—without more is

hich

insufficient under the instant limited judicial inquiry. (Resp. at 4). As the FAC acknowledges,

Flores’s first attempted entry resulted in his immediate detention, fingerprinting, and volyntary

departure from the United StateBAC at 3). Plaintiff argues that “[i]f the false claim basis

the visa denial fails, so too does the unlawful presence visa denial.” (Resp. at 4). Plainti

for

Iff

argues that the first ground for unlawful presence only survives if the second survives because

Flores had a valid Form I-601A waiver at the time of the consular interdigvat(3—4).
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Plaintiff's reliance on the Form I-601A, however, is misplaced as it vpasvésionalunlawful
presence waiver and the consular officer additionally found that Flaeds enfalse claim to
U.S. citizenship.KAC at 26). With respect to the remainder of Plaintiff's arguments, the (
finds that they are insufficient in light of the limited inquiry authorized uikandel.

Based on the foregoing, the Court finds that the visa denial was facially legitimate
bona fide and the decision will therefore not be disturbed. As Plaintiff's declaratory relie
claim is predicated on the same grounds as Plaintiff's request for mandamus, Plaintiff's

for declaratory relief fails for the same reasons. Accordingly, Defendants’ Motion to Dist

Amended Complaint, (ECF No. 15),GRANTED and Plaintiff's Amended Complaint, (ECIF

No. 11), isDISMISSED without prejudice.
V. CONCLUSION

IT ISHEREBY ORDERED that Defendants’ Motion to Dismiss Amended Compla
(ECF No. 15), iSSRANTED.

IT ISFURTHER ORDERED that Plaintiff's First Amended Complaint, (ECF No. 1
is DISMISSED without prejudice.

IT ISFURTHER ORDERED that Defendants’ Motion to Dismiss Complaint, (ECF
No. 8), iSDENIED as moot.

DATED this 30  day of September, 2019.

-

U tates District Court

LN
GW. Navarro, District Judge
ted' S

Pages of 8

Court

and
i
claim

niss

nt,




	I. BACKGROUND
	II. LEGAL STANDARD
	III. DISCUSSION
	IV. CONCLUSION

