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well & Morgan, Corp. D

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

GLENKIRK D. PETERS,
Plaintiff, Case No.: 2:18v-01399GMN-EJY

VS. ORDER

MAXWELL & MORGAN, CORP.,

Defendant

N/ N N N N N N N N N

Pending before the Court is Defendant Maxwell & Morgan, CeipDefendants”)
Motion to Dismiss, (ECHNo. 20). PlaintiffGlenkirk PetergPlaintiff”) filed aResponse,
(ECF No. 21), and Defendant filed a Reply, (ECF No.'26pr the reasons discussed below
the Cout GRANT S Defendants Motion to Dismiss.

|.  BACKGROUND

This case concerns Dafdants collection of a debt owed by Plaintié the
homeownels association governing Plaintgshome in Arizona. (Am. Compf[118-19).

Plaintiff alleges that, when he sold his Arizona ham2013, he believethe proceeds of the

sale“paid off any debts relating to the house, including the homeegvassociation, Rancho E

DoradoHOA (the ‘HOA’).” (Id. 1 19). After that sale, Plaintiff moved to Las Vegas, where
worked for Casars Entdainment (Id. § 21). Plaintiff stees that he never workddr Caesars

while in Arizona,nor does Caesars have corperatfices in Arizona. (d. 1 22).

1 Also pending before the Court are Defendahtotion for Judgment on the Pleadings, (ECF No. 15), and
Motion to Dismiss, (ECF No. 16). After Defendant filed those Motions, Plaintiff amended the &anagla

matter of right. (Sedm. Compl., ECF No. 17). Because that amended supersedes the initial Complaint, {
Court denies DefendastMotions, (ECF Nos. 16, 17), as moot. Barnes v. Sea Hawaii Rafting, LLC, 889 F
517, 531 (9th Cir. 2018)erizon Delaware, Inc. v. Covad Commc'ns Co., 377 F.3d 1081, 1091 (9th Cir. 2
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In 2016, Defendant sued Plaintiff in Arizona state court alleging that Plaintiff had
outstanding financial obligations to the HOA. (Id. 1-23). Defendant then served Plaintiff
with this lawsuit througlpublication in Arizona, though Plaintiff alleges that he did not kno|
about the suit at that tim@d. 1126-27). Defendant eventually obtada judgment against
Plaintiff in Arizona state coufthe“ArizonaJudgmerit). (Id. § 28). From that lawsu&nd
judgment Defendant sought to garnish Plainsfivages to repay the outstanding HOA debt |
securinga Writ of Garnishment ithe Superior Court of the State Afizona, County of Pinal.
(Id. 1 32). Defendant did nbseek @ securea writ of garnishment in Nevaddd( 34). As of
May 2018 Defendant garnished approximately $418.51 per week of Plantifiges earned 4
Caesars based on the Arizona Judgménht §/(33).

Plaintiff filed his initial Complaint on July 27, 2018sserting that Defendaist
garnishmenof his wages was procedurally incorrect under Nevada Refendcaint moved to
dismiss the initial Complaint on September 28, 2@t8lalsomovedfor judgment on the
pleadings. (Mot. Dismiss, ECF No. 16); (Mot. J. on Pleadings, ECF No. 15). Rougldn elg
days lder, Plaintiff amended his initial Complaint, (Am. Compl., ECF No. 17), and allegés
Defendants actionsn collecting the HOA deband garnishing his vggswereimproper under
Nevada lawsthus supporting a claim under the Fair Debt Collectiattites Act, 15 L5.C.

8§ 1692. (1dJ138-65). Defendant therdter filed the instant Motion to Dismiss, (ECF No. 2(
1. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) mandates that a court dismiss a cause of
that fails to state a claimmpon which relief can be granted. Se&MNr Int’l v. Ariz. Corp.
Comm’n, 720 F.2d 578, 581 (9th Cir. 1983). When considering a motion to dismiss unde
12(b)(6) for failure to state a claim, dismissal is appropriate only when the complaint dog
give the defendant fair notice of a legally cognizable claim and thedsaan which it rests.

See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). In considering whether the
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complaint is sufficient to state a claim, the Court will take all mdtaliegations as true and
construe them in the light most favorable to phentiff. See NL Indus., Inc. v. Kaplan, 792

F.2d 896, 898 (9th Cir. 1986).he Court, however, is not required to accept as true allegal

that are merely conclusory, unwarradhiceductions of fact, or unreasonable inferences. See¢

Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001). A formulaic recitg

of a cause of action with conclusory allegations is not sufficient; a plaintiff must plead fac

showing tlat aviolation is plausible, not just possible. Ashcroft v. Igbal, 556 U.S. 662, 678
(2009) (citingTwombly, 550 U.S. at 555).

A court may also dismiss a complaint pursuant to FedRri@ of Civil Procedure 41(b)
for failure to comply with Federal Rule @ivil Procedure 8(a)}dearns v. San Bernardino
Police Dept, 530 F.3d 1124, 1129 (9th Cir. 2008). Rule 8(a)(2) requires that a plaintiff's
complaint contairfa short and plain statement of the claim showing that the pleader is entitl
to relief.” Fed. R. Civ. P. 8(a)(2 ‘“Prolix, confusing complaints” should be dismissed because
“they impose unfair burdens on litigants and judges.” McHenry v. Renne, 84 F.3d 1172, 1179
(9th Cir.1996.

“Generally, a district court may not consider any material beyond the pleadings in ruling
on a Rule 12(b)(6) motion . . .. However, material which is properly submitted as part of
complaint may be considered amimotion to dismis8.Hal Roach Studios, Inc. v. Richard
Feiner & Co, 896 F.2d 1542, 1555 n.19 (9th Cir. 199€)ations omitted). Similarly,
“documents whose contents are alleged in a complaint and whose authenticity no party
guestions, but which are not physically attached to the pleading, may be considered inr
a Rule 12(b)(6) motion to dismiss” without converting the motion to dismiss into a motion fq
summary judgmenBranch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994). Under Federal R
of Evidence 201, a court may takeigidl notice of “matters of public record.” Mack v. S. Bay

Beer Distrib, 798 F.2d 1279, 1282 (9th Cir. 1986). Otherwise, if the district court considg
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materiab outside of the pleadings, the motion to dismiss becomes a motion for summaryj
judgment.See Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 925 (9th Ciy. 2
If the court grants a motion to dismiss, it must then decide whether to grant leave
amend. The court should “freely give” leave to amend when there is no “undue delay, bad
faith[,] dilatory motive on the part of the movant . . . undue prejudi¢kee opposing party by
virtue of . . . the amendment, [or] futility of the amdeent . . . .” Fed. R. Civ. P. 15(a); Foman
v. Davis 371 U.S. 178, 182 (1962). Generally, leaventemd is only denied when it is clear
that the deficiencies of the complacannot be cured by amendment. See DeSoto v. Yellow
Freight Sys., Ing 957 F.2d 655, 658 (9th Cir. 1992).
1. DISCUSSION

Defendantmoves to dismisRlaintiff’s Amended Complaint on the ground that
Defendaninever sought to enforce or execiigeArizonaJudgnentin Nevada; and thug, did
notengage in abusive debt collection piees by violating Nevada law. (Mot. Dismiss
(“MTD”) 1:20-2:7, ECF No. 20. Defendantclaims that itmerdy served Caesars registered
agentin Arizona with the Arizona Judgment acolurtauthorized Writ of Garnishment in
compliance with Arizoa’s laws and Caesars then properly garnished Plaistiffges? (Id.
5:19-6:3). Accordingly,Defendant contends thlay not petitioning Plaintifls employerin
Nevada norseding to execute thé@rizona lidgment through Nevada cdgit had no
obligation to domesticate the Arizona Judgment in Nevada or comply with Nevada on

execution offoreign judgments. (1d.:8-24).

2 Defendarit act of serving the Arizona Judgment and Writ of Garnishment on Caasaistered agent in
Arizona is not alleged in the Amended Complaint. However, Plaintiff does not contektsmahner of
sewvice occurred. (See Resp., 13:18:16, ECF No. 21). Further, Defendant requests that the Court take ju
notice of this Arizona Judgment and other court filings related to that Jntjgand the Amended Complaint
references the Arizona Judgment. (Req. Judicial Notice, Ex. T, BCF No. 20-1); (Am Compl. 11 382).
Plaintiff does not contest that request. The Court accordingly grants Defemequndst and will take judicial
notice of the Exhibits attached to DefendaMotion to Dismiss to the extent that the documents are public
records. Mack v. S. Bay Beer Distrib., 798 F.2d 1279, 1282 (9th Cir. 1986).
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In regponse, Plaintiff argues that, because he earned the garnished wages in Nevz:
Defendant hatb comgy with Nevadas Uniform Enforcement oForeign Judgments Act
(“UEFJA”), which consists of Nevada Revisemittes(“NRS”) §§ 17.330 to 17.400, before
garnishment could occur. (Am. Compl. 1;44Resp. 9:421, ECF No. 21). By failing to
domesticat the Arizona Judgment under NevaddJEFJA, Plaintiff contends that Defendant
ganishment was illegandviolated the Fair Debt Collection Practices Act, 15 U.S.C. 88 1]
et sq. (d. 10:21-23).

Nevadas UEFJA governs the procedures for an entityenspnseeking to execute a
foreign judgmenttin Nevada. To invoke the UEFJA\procedures, the entity person seeking
recoveryof the foreignudgment may fileé‘an exemplifiedcopy of [the]foreign judgment . .
with the clerk of any district courtf dhis stée.” Nev. Rev. Stat§ 17.350. The party seeking
recoveryof the foreign judgment in Nevada then must comply with the UEHilllg and
notice requiremess, as well as waiting the applicalilene-period before executing or enforcij
the foreign julgment in Nevada. See Nev. Rev. Stat. § 17.360. lalthenativeto filing an
exemplifiedcopyof the foreign judgment with district court clerkunder NRS 17.300 to
17.400,“a judgment creditor may elect to bring an action to enforce his or her judyiBeat.
Nev. Rev. Stat. 87.390 Transfirst Grp., Inc. v. Magliarditi, No. 27-cv-00487APG-VCF,
2017 WL 2294288, at *3 (D. Nev. May 25, 2013¢e also Nev. R. Civ. P. 694 money
judgment is enforced by a writ ekecution, unless the court directeerwie.”).

Plaintiff cites various cases baththin and out of thiDistrict to argue that Defendant
could not have gaished Plaintiffs wages in Nevada unless Defendant domesticated the

ArizonaJudgment in Nevada and in compliance with Ne¥@tHFJA.(Resp.10:1-23-12:6-

3 The UEFJA defines “oreign judgmeritas“any judgment of a court of the United States or of any other
court which is entitled to full faith and credit in this statdev. Rev. Stat. § 17.340 (noting two minor
exceptions fofra judgment to which chapter 130 of NRS appligsd<an order for protection issues for the
purpose of preventingelent or threatening acts or harassment?). . .
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17) (citing, among othersMem’l Hosp. of Martinsville v. DOro, No. 4:10MC00001, 2011
U.S. Dist. LEXIS 73278W.D. Va. July 8, 2011)Kabana, Inc. v. Best Opal, Inc., No. 2:06-
00806-BES-GWF, 2007 U.S. Dist. LEXIS 10947 (D. Nev. Fel2087); Haemerle v. YRC,
Inc., No. 2:15ev-1245 JCM (CWH), 2016 U.S. Dist. LEXIS 14246 (D. Nev. Feb. 5, 2016)
Plaintiff’s cited authority d@snot, however, support his argument in the context of this cas
Unlike here, at issue imostcase<itedby Plantiff wasthe transfer o& judgmenfrom one

stateto another, and theecipientcourts determination about whethibat ransferred judgmen

5e.

—

couldbe executed unddéhnerecipientstatés laws. See Kabana, 2007 U.S. Dist. LEXIS 10947,

at *9 (concening the transfer of a New Mexico judgment Nevada district court,
registrationof that judgment in Nevada, and then attempted executithe pfdgment through
the Nevadacourt without first complying with NRS 17.3§(Haemerle, 2016 U.S. Dist. LEXI
14246, at *3 (concerning similar circumstances as Kabana, but with regard to a Texas
judgment trangrred to Nevada);Tomlin v. Tomlin, No. A-93-253, 1994 Neb. App. LEXIS
351, at *7 (Ct. App. Dec. 13, 1994) (concerning a challeaodkeNebraska districtourt’s
ability to take jurisdiction over, anéinforce outstanding alimony payments origilyal
authorized by a Kansaistrict court) Polackev. Superior Cour, 823 P.2d 84, 85 (AriLt.
App. 1991) Here,Defendant did not transfer the Arizona JudgtherNevad or petition a
Nevada court to enforce tAm. Compl. § 34).Thus, the Couris not presented with an issug
of scrutinizing a petition for execution in Nevada to determine if the underlying procedurg
complied with Nevada law.

Moreover Plaintiff is notchallengingthe Arizonacourt's ability to authorize
garnishment of Plaintif§ wages in connectionto Caesars registered agent in Arizona.
Without that challengethis caediffers from the other authority Plaintiftes in support ofiis
argumert because the Court need not determine the scope of ‘& gfateishmentrder.

Compare (Am. Compl. 1 8)Through this complaint, Plaintiff does not challenge any state

Page 6 b8

S




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

courtjudgment, and Plaintiff does not seek to reverse or modify any judgment of any staf
court?”); with Mem'l Hosp. of Martinsville v. D'Oro, No. 4:10MCO00001, 2011 U.S. Dist.
LEXIS 73278, at *8 (W.D. Va. July 8, 201{dealing with the credités argument based on

Virginia law that “because the Department of Veterans Affairs has hospitals in the Westg

e

ern

District of Virginia, [the Virginia Cout] is able to execute upon and garnish any wages paid by

the VA, regardless of where the Debtarms those wagg’), andid. (“In coming to this

[Virginia] Court to seek execution upon theeisfa Debtor living and working in the Middle

District of Pennsylvania and garnishment upon a Garnishee located in the Northern Dist
Ohio, the Creditor has not followed the proper enforcement proc&gure.

Altogether materialy absentfrom the Amenled Complaint are allegatiotizat
Defendantook actions in Nevada to garnish Plaingfivages. That iefendanprovided the
Arizona Judgment to Caesarsegistered agent in Arizona and in alignment with Arizona
procedures. (See Application foathisiment, Ex. F to MTD, ECF No. 20y3Writ of
Garnishment, Ex. G to MTD, ECF No.-3&), Ellsworth Land & Livestock Inc. v. Busi224
Ariz. 542, 544, 233 P.3655, 657 (Ct. App. 2010Randall v. Maxwell & Morgan, P.C., 321
Supp. 3d 978, 984 (D. Ari2018) ([A] n examination of Arizona garnishment scheme sho
that a garnishment action is against the garnishee, not the judgmentjlel®#ecause Plairffi
does not challenge ttauthority of theArizona Judgment or Writ of Garnishmeatd kecause
Plantiff does not allege #tDefendant took acti@to enforce its Arizona Judgment outside
Arizong Plaintiff has not plausibly demonstrated that Defendant had to complNextdds

UEFJAor otherwise petition a Nevada court before garnishment could be€ansequetty,

4 Plaintiff argues as a policy matter that, by permitting the Arizona court to ghisislages earned in Nevad
without domestication of the Arizona Judgment in Nevada, Plaintiff would have no wmpotb contest the
underlying garnishment or defend himself. (Resp. 14&6017:211) (‘Plaintiff had no real opportunity to
defend himself in the Arizona céa3e However, this argument goes to the Arizona ceattility to enforce the
Arizona Judgment based on his déffam Arizona, andseting aside that defdiu This argument also appears t
contest the Arizoa Wiit of Garnishmerit alility to encompass out-of-state wages. Cf. Restatement (Secon

rict of

WS

of

D
d) of

Conflict of Laws 8§ 68 (2019) (explaining how a cotirtay refuse to entertain garnishment proceedings agajnst a
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Plantiff ’s claims undethe Fair Debt Collection Practices Act, 15 U.S.C. § 168 because
they are premised on Defemddnaving violated Nevada law on domeatfiing or otherwise
executing foreign judgments in Nevada. (See Am. Cofif{88-65).

TheCourtthus dismisses Plaintif Amended Complaint, but does so without prejud
That is, in light & the absent allegations discussdxbve it is notclearthat the deficiencies of
the Amended Complaint cannot be cured with additional facts if true. See DeSoto v. Yellg
Freight Sys., Ing 957 F.2d 655, 658 (9th Cir. 1992). Plaintiff shall have twenty-one days
thedate of this Order tble a seconcamended complaint. Failure tonely do so will
constiute dismissal of this mattevith prejudice.

V. CONCLUSON

IT ISHEREBY ORDERED thatDefendants Motion for Judgment on the Pleadings,
(ECF No. 193, isDENIED as moot.

IT ISFURTHER ORDERED that Defendans Motion to Dismiss, (EE No.16), is
DENIED as moot.

IT ISFURTHER ORDERED that Defendans Motion to Dismiss, (ECF No. 20is
GRANTED. Plaintiffs Amended Complaint, (ECF No. 17)D$SMISSED without

prejudice. Plaintiff shall have twenty-one days from the date of this Order to file a second

amended complaintFailureto do so will constitute dismis$of this matter with prejudice.

DATED this _29 day of September, 2019.

/«//Mﬁ
Glofid M. Navaro, District Judge
United States DistricEourt

garnishee . . 7). With this policy argument, the Court again notes that, in this case, Plalioif$ not

challenge any state court judgment, and [he] does not seek to reverse or modify any judgment efcwyrtStat

(Am. Compl. 1 8).
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