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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Leisa Whittum Case No.: 2:18-cv-01495AD-DJA
Plaintiff

Order Granting in Part Motion for
V. Summary Judgment, Denying as Moot
Countermotion to Withdraw Admissions,

Educational Credit Management Corporation and Directing Clerk of Court to Enter
andCG Services, LP Judgment and Close this Case
Defendandg [ECF Nas. 21, 30]

Student-brrowerLeisa Whittumcontends that guaranty ageriegucational Credit
Management Corporatiqit CMC) has been garnishing her wages since March 27, 21i8yo
student loaafrom the early 1980s that have been paid in*ullhittum alleges thashe
disputed the debtsith ECMC andrequestedhe loan file and telephonic hearingButECMC
did nottell Whittumwhen the hearing wascheduledheld it in her uninformed absence, and
produced only theecordsfrom afterthe loan wasissigned tdat in 2003. SoWhittum sues
ECMC forbreach of fiduciary duty, breach of contract, unjust enrichment, conversion,
declaratory reliefand violations ofhe Fair Debt Collection Practices ABDCPA).?

ECMC moves for summary judgment on all of Whittum’s claims, arginag/Vhittum'’s
failure to timely respond to its requests for admissimages the factuaissues raised in tise

requests conclusively establishédinder Rule 36 of the Federal Rules of Civil Procedure.

L ECF No. 1 (complaint) The claims against CG Services, LP waisamissed upon the
stipulation of the parties. ECF Nos. 23 & 24 (stipulation and corrected image); 25 (order
granting stipulation).

215 U.S.C. 88 1692 et seq.
3 ECF No. 21(summaryjudgment motion).
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ECMC also argues th&Vhittum’s claimsfail because they are either expressiympliedly
preemptedy the Higher Education AcfHEA) of 1965* they conflict with thatct, andthere is
no private right of action undé@r ECMC furtherargueshat Whittum’s claim under the FDCP
does not clearly state that itaBeged against ECMC and, in any evéffMC does not qualify
as a “debt collector” under that Act

Whittum countermoves to withdraw her admissjamcedes in her response that shd
did not intend to plead a claim under the FDCPA against ECMC, andsattuat her five
remaining claimsare not preempted by the HEA because that statutory scheme does not &
her a remedy. | dismiss Whittum’ssDCPA claimand grant summary judgmentBECMC’s
favoron herremaining claims on the grounds that no private right of action exists under th
HEA andthe claims ar@rohibited under the doctrine of conflict preemption.

Discussion

A. Legal standard for summary judgment

Summary judgment is appropriate when the pleadings and admissible evidence “s
there is no genuine issue as to any material fact and that the movant is entitled enjuakyen
matter of law.® When considering summary judgment, the court views all facts and draws

inferences in the light most favorable to the nonmoving patfyreasonable minds could diffe]

420 U.S.C. 88 1001-1155.

5 ECF No. 30 (countermotion and response).

® See Celotex Corp. v. Catres77 U.S. 317, 330 (1986) (citing Fed. R. Civ. RchH6

" Kaiser Cement Corp. v. Fishbach & Moore, .In£93 F.2d 1100, 1103 (9th Cir. 1986).
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on material facts, summary judgment is inappropriate because its purpose is to avoigsamnyjece

trials when the facts are undisputed, and the case must then proceed to théatér of

If the moving party satisfies Rule 56 by demonstrating the absence of any genuing
of material fact, the burden shifts to the party resisting summary judgment forteetpecific
facts showing that there is a genuine issue for tfiglTo defeat surmary judgment, the
nonmoving party must produce evidence of a genuine dispute of material fact that colyid s
its burden at trial 1°
B. Whittum consents to dismiss her claim under the FDEA.

ECMC moves fosummaryjudgment on Whittum’s sixthlaim for relief which alleges
that former defendant GC Services violatieel FDCPA! In her respons® ECMC’s
summaryjudgment motionWhittum “concedes that ECMC is not subject to” that claind thus
“consents tdit] being dismissed!® Whittum’s sixth claim for reliefs thereforedismissed
C. Whittum’s r emaining claims and the HEA

Whittum’s remaining claims for relief allege that ECMC breached the fiductaigsd
that it owes to heunderfederalregulationghat implement the HEAbreached the terms of thg
loan agreements, has been unjustly enriched by garnishing her wages, and converted he

wages!® ECMC argues that is entitled to summary judgmenn all of Whittum’s claims

8 Warren v. City of Carlsbab8 F.3d 439, 441 (9th Cir. 1995fe also Nw. Motorcycle Ass’n
U.S. Dep't of Agric.18 F.3d 1468, 1471 (9th Cir. 1994).

° Anderson v. Liberty Lobby, In&77 U.S. 242, 256 (1986J¢elotex 477 U.S. at 323.
10 Sonner v. Schwabe N. Am., |r#11 F.3d 989, 992 (9th Cir. 2018).

1ECF No. 21 at 15-22.

12ECF No. 30 at 9.

13 Whittum acknowledges that her fifth “cause of action” for declaratoryf iati¢ accounting is
simply a prayer for those equitable remedies. ECF No. 30 at 10.
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becausehey are expressly ahimpliedly preempted by thdEA and trat Act does not provide &
private right d action | begin with a brief discussion of the HEA.

1. Background of the HEA and FFELP

The HEA was passed “to keep the college door open to all students of ability, regd
of socioeconomic background?® One part of the HEA iswe Federal Family Education Loan
Program (FFELP® which is “a system of loan guarantees meant to encourage lenders to
money to students and their parents on favorable tef¥n§ he Secretary of the Department (
Education(DOE) is authorized to ‘prescribe such regulations as may be necessary to carr
the purposes’ of the FFELP? “Under that authority, the DOE has promulgated detailed
regulations’to implement the AELP.18

“Under the HEA, eligible lenders make guaranteed loans on favorable terms tusstu
or parents to help fimecestudent education. The loans are typically guaranteed by guaran
agencies and are ultimately reinsured by the D&EAs defined in the FFELP regulations, a
“guaranty agencyis “[a] state or private nonprofit organization that has an agreement with
[DOE’s] Secretaryunder which it will administea loan guarantee program under the [HEA].
A guaranty agency thus “serves as an intermediary between the UnitechSththas lender of

the student lodn“[ t|he United Stateis the loan guarantor of last resoft.”

4Rowe v. Edu. Credit Mgmt. Corfs59 F.3d 1028, 1030 (9th Cir. 2009) (cat@n omitted).
1520 U.S.C. at 88 1071-1087-4.

16 Chae v. SLM Corp593 F.3d 936, 938 (9th Cir. 2010).

171d. at 939.

8d.

19 Rowe 559 F.3d at 1030 (quotation omitted).

201d. (quoting 34 C.F.R. § 682.220).

211d. (quotation omitted).
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When a borrower defaults on a loan and the lender is unable to get the bornepeantq
it, “the lender files a claim with the guaranty agency” and “[tjh@ranty agency[,] act[ing] as
guarantor, pay[s] the lender the unpaid balance of the defaulted’fo&fkie guaranty agency
then assigned the loan by the lendérDepending on the precise agreement between a
guaranty agency and the DOE, the agency can then recover from the DOE 80 to 100 per
its losses resulting from a defaulted loan, provided that the guaranty agency engdiges in *
diligence’ in seeking to recover on the defaulted Io4n"A guaranty agency’s due diligence
requirementsnclude . . . initiating administrative garnishment proceedings against the bor

. "% |t is against this backdrdpat | analyz&ECMC’s summarjudgment arguments and
Whittum’s remainingclaimsfor breach of fiduciary duty, breach of contract, unjust enrichmg
and conversion.

2. No private right of actiorexists under the HEAor Whittum’s claims.

ECMC first argues that Whittum’s claims fail becatlsey “are fundamentally based o
purported violations of the HEA and its implementing regulations][,]” but only the Secoftar
Education has authority to enforce that Act; there is no private right of action underAt#® H

To supporits argument, ECMQites sevelacasesn which circuit courts have found—applyir

221d. (citing 34 C.F.R. §8 682.411, 682.412(e)(2)).
231d. (citing 34 C.F.R. § 682.410(b)(5)(vi)).

2414, (citing 20 U.S.C. § 1078(c); 34 C.F.R. § 682.410).
251d. (citing 34 C.F.R. § 682.410(b)(6)({¥)).

26 ECF No. 21 at 8-9.
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the fourfactor tesenunciated by the Supreme CourOart v. AsR’—thatthe HEAdoes not
contain an express or implied right of actfén.

Amongthe caseshatECMC citesis Parks School of Business v. Symingtoiinth
Circuit casehat arose wheRarksSchool’sparticipationin Arizona’s loan guarantee program
was terminated bthat State’sdesignated guarantor of student loan progrétighe school sue
theguarantoralleging that it did not receive a hearingfore it participatiorwas terminated
and claiming thathe lackof a hearing violated its due process rights under the Fifth and
Fourteenth Amendments and its rights under 42 U.S.C. 88 1983 and 1981 and the Equal

Protection Claus&’ One ofthe several issudhat the Ninth Circuit addresdin Parkswas

whethera private right of action exists under the HEPhe Ninth Circuitexplained that there i$

“no express right of action under the HEA except for suits brought by or atjersécrety of
Education.®! It thenappliedthe Cort testto determine if a “private right of action for
educational institutions to sue loan guarantors was implied in the sttute.”

The Ninth Circuitfound that the first factor—#whether theplaintiff is one of the class fo

whose especial benefit the statue was enaetegbighedagainst the plaintifbecause it is a

27 Cort v. Ash422 U.S. 66 (1975).

28 ECF No. 21at 9 (citingParks Sch. of Bus., Inc. v. Symingtéh F.3d 1480, 1485 (9th Cir.
1995) (reiterating that “[t]here is no express right of action under the éXEépt for suits
brought by or against the Secretary of Education” and declining to infer any such right for|
educational institutions against loan guarantee prograngsirke v. Benkula966 F.2d 1346,
348 (10th Cir. 1992) (concludirthatthe HEA did not create an impligdivateright of action
for studentborroweragainst educational institutioriylcCulloch v. PNC Bank98 F.3d 1217
(11th Cir. 2002) (concluding thah impliedprivateright of action canot be implied under the
HEA for parents of college-bound students against lenders and marketers of student loan

2% parks 51 F.3d 1480.

301d. at 1483.

31d. at 1484 (citing 20 U.S.C. § 1082(a)(2)).
321d. (citing Cort, 422 U.S. at 78

S)).
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school and “the HEA was enacted to benefit studetitdhe secondactor requires the cout
“examine legislative history teee if [it] can discern any intent either to create or deny a rigk
action under the statuté® The Ninth Circuit noted that thisquiry is the most “critical” of the
four factors. Dovetailing tle cngressionalnatentinquiry is the thirdfactor,which requirsthe
court to “weigh whether implying a right of action would be consistent with the purposes g
legislative schem&®® The Ninth Circuit found that neither factor weighed in favathef
school. It explained thdthe HEA is dient on the issue of private rights of action” and
“allowing a direct action against a loan guarantee programWhag the school sought “is
unlikely to significantly advance any of the goals of the statute 3¢ THe Ninth Circuit also
set forththe “extensive web of enforcement mechanisms” that it found “both illuminates
congressional intent and tips the th@drt factor against Parks’”

The final factorequiresthe court taask“whetherthe cause of action is one traditional
relegatedto state law, so that it would be inappropriate to infer a cause of action basgaso
federal law.®® The Ninth Circuit determined that this factor weighed slightl§aivor of the
schoolbecause its claimarose from rights that “emanate frahe Constitution and are
traditionally matters of federal concer#.”But, the court noted, “if the difficulty is simply that

[the guarantor] did not follow the guidelines required by the statute and regulationsstieat i

1d.

#d.

%1d.

%1d. at 1484-85.
371d. at 1485.

¥ 1d. at 1484.
%91d. at 1485.
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should have been presented to the Secretary, who was in a position to correct the ffoble
The Ninth Circuit concluded that “the balance . . . tips sharply in favor of a deteonitizi
Congress did not intend to create an implied right of action in the HEA for institutions and
against loan guarantee prograrfis.it therefore “decline[d] to infer any such right” into the
statutefor the school’s benefft

Parks's application of theCort factorsguides my analysis he. Thefirst Cort factor tips
in Whittum’s favorbecause she was a studeatrower. But the second and third factors do
Section 1082 of the HEA granise Secretary of Educatidwide-ranging authority to enforce
the provisions of tHeHEA and, like in Parks, “that includes avenues of redress for the allegg
violations of the Act complained of by [Whittum}>’ Section 1082(g)(1)(Aduthorizes the
Secretaryto impose penaltiesn a guaranty agency if that agency is found, after reasonable
notice and an opportunity to be heard, to have violated or failed to carry out any provibiern
FFELPpart of the Act or regulations prescribed undeiTihe regulations that implement the A
similarly authorize the Secretary to take “remedial actions against a guaranty agetieyt . . .
violates any applicable Federal requirement.™* The finalCort factor also does not favor

Whittum because heaemainingcauses of actioaretraditionally elegatedo state lawbut,

401d.
41d.
421d.
43 See d.

4434 C.F.R. § 682.413(c)(1al6oproviding that ermitted remedial actions include the ability,
suspend or terminate agreements with the agency, impose fines on the agencyd withhol
payments to the agency, and limit the terms and conditions of the agency’s continued
participation in the FFELP
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unlike the school’s claims iRarks, they are not alleged through the lens of the U.S.
Constitution®

The two paragraphs that Whittum offers in response to this argument do not #uzlrgss
Cort factors or how they apply in this ca®eWhittum insteadattacksthe issudrom the side by
insistingthat she did not file suit directly under the HBAd arguinghatthe Act“does not
provide any remedy to [her] to determine the validity of the amount owed, if any, on the
[loans].”’ Whittum’s response misses the point theit claims, except for breach of contract
allege that ECMC violatetihe provisions of the HEA or thieegulations that implement that
Act.*8 Whittum isalso wrong that the HEA doesn’t afford her the ability to challenge th
existence of the debt or the amount owted Act expressly provides “an opportunity for a
hearing” on tlseissues.*® The upshot of my analysis of tlert factors is that dedine to infer
a private right of action in the HEA f&hittum’s claims againgECMC.

3. Whittum’s claims are impliedlyrohibited by conflict preemption.

ECMC also argues th&hittum’s remainingclaims are expressly and impliedly

preempted by the HEZ Its exprespreemption argument is grounded in 34 C.F.R.

88 682.410(b)(8) and 682.4)(1). Section 682.411 concerns lender due diligence in collgcting

guaranty agency loans, and paragraph (o) of that section providés[ithiaéempt[s] any State

45 However, federal law supplies the duty element of Whittlbreschof-fiduciary-duty claim.
46 ECF No. 30 at 9-10.

471d. at 9.

48 See, e.gECF No. 1 at 11 53, 55, 58, 79, 87.

49 See, e.g.20 U.S.C. § 1095a(a)(5) (providing that “the individual shall be provided with an
opportunity for a hearing in accordance with subsection (b) on the determination ofrétargec

or the guaranty agency, as appropriate, concerning the existence or the amount of the dgbt”)

S0 ECF No. 21 at 9-15.
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law . . . that would conflict with or hinder satisfaction of the requiremanitsistrate the
purposes of this sectio? Section 682.410(b)(8) states that the “provisions of paragraphs
(b)(2), (5) and (6) of this section preempt any State law . . . that would conflict with or hing
satisfaction of the requirements of these provisitoRaragraph (b)(2) addresses collection
charges, paragraph (b)(5) addresses reports to consumer reporting agencieagaaehp@n)(6)
addressesollection efforts on defaulted loans.

ECMC makes no effort to argue how any of Whittum’s state clawasild conflict with
or hinder satisfaction of the requirements” of either regulatibpoints out that other courts
have concluded that state claims preempted by the HEA, but in none of tteses that ECMC
citesdid the court find tht claims like thosalleged here by Whittum were expressly
preempted? | decline to engage ihis analysis in the first instance for ECMC.

What remains is ECMC’s argument that Whittum’s claims are impliedly preempted

the HEA because they conflict with that Act and, thus, hinder or prohibit the collactigities

5134 C.F.R. § 682.411(0)(1).

52 ECF No. 21 at 1%citing Hunt v. Sallie Mae, Inc2011 WL 2847428, at *1 (E.D. Mich. July
19, 2011) (alleging claims under the FDCPA, Michigan’s Occupational Code and Collecti
Practices Act, and Michigan’s common law foteimtional infliction of emotional distress);
Martin v. Sallie Mae, In¢.2007 WL 4305607, at *2, (S.D. W. Va. Dec. 7, 2007) (construing
plaintiff's complaint aslleging claims for, among other things, breach of contract and
negligencebut dismissing contract claim because plaintiff “does not allege any breach of t
[a]lgreement on behalf of Sallie Maahd dismissing negligence claim becaypdldintiff failed
to allege the existence of a legal duty owed to him by Sallie MBedhnan v. United Student
Aid Funds, InG.94 F.3d 1260, 1263 (9th Cir. 1996) (concludingt plaintiff's claims undr
Oregon’sUnfair Debt Collection Practices Aate preemptetly the HEA);Pirouzian v. SLM
Corp.,, 365 F. Supp. 2d 1124, 1128-29 (S.D. Cal. 2005) (concluding that plaintiff's claims
California’sFair Debt Collection Practices Act are preempted by the H&#als v. Nat. Stude
Loan Program 2004 WL 3314948, at *5-6 (N.D. W. Va. Aug. 16, 2004) (concluthag
plaintiff's claims undeiest Virginia’'s Consumer Credit and Protection At preemptely
the HEA).
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of guaranty agencies. ECMC relies on the Ninth Circuit’s decision@hae v. SLM Corpo
support its argumentin Chae after conducting an exhaustive analy#ig, Ninth Circuit

concluded thatonflict preemption prohibitethe plaintiff's claimsunder California lawor

breach of contract, unjust enrichment, breach of the implied covenant of good faith and fai

dealing, and the use of fraudulent and deceptive practices apart from indidliegents

“because, if successful, [those claims] would create an obstacle to the achieemen

congressional purpose¥?” ECMC argues that the same result would occur if Whittum
successful on heimilar claims.

Whittum does not addre§€haein her response. Instead she argues thaer claims arg
not preempted by the HEA because she is not suing under the HEA but “based upon the
contractual relationship between ECMC as the assignee to the originating ¢rédidnittum’s
argument misundei@hds the concept abnflict preemptionand ter failure toaddreshae
gives me no basis from which | could conclude that her remaining claims, if su¢cessid
not interfere with Congress’s intent that the FFELP operate unifon8CMC has therefore
demonstrated that, und€hae Whittum’s claims are prohibited by conflict preemption.

Conclusion
IT IS THEREFORE ORDERED that ECMC’s motion for summary judgriieGf

No. 21] isGRANTED in part. Whittum’s FDCPA claim against ECMC désmissed The

>31d. at 13-15.

*4 Chag 593 F.3dat 944-50.
> ECF No. 30 at 9-10.
*6d. at 10.

5" Because | determirtbatECMCis entitled to summarypgment on Whittum’s claims on
preemption and private-right-of-action grounds, | need not and do noE€MB’s other
arguments or Whittum’s countermotiono withdrawher admissions.
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Clerk of Court is directed to enter judgment in ECMC'’s favor on Whittum’s cléomsreach of
fiduciary duty, breach of contract, unjust enrichment, and conversion. The Clerk of Cosot
directed to CLOSE THIS CASE.

IT IS FURTHER ORDERED that Whittum’s countermotion to withdtasy admissions

[ECF No. 30] is DENIED as moot

is al

\U.S,/District Judgg Jennifer A. Dors
July 2, 2024
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