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Attorneys for Plaintiffs
UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
BOARD OF TRUSTEES OF THE Case No. 2:19-cv-00164-JAD-GWF
TEAMSTERS LOCAL 631 SECURITY
FUND FOR SOUTHERN NEVADA; BOARD

OF TRUSTEES OF THE TEAMSTERS
CONVENTION INDUSTRY TRAINING

FUND,
ORDER GRANTING
Plaintiffs,] MOTION FOR DEFAULT JUDGMENT
(ECF NO.7)
VS.
ABC EXPO SERVICES, LLC, a Nevada
limited liability company
Defendant

Before the Court is the Plaintiffs’, the Bdarof Trustees of the Teamsters Local
Security Fund for Southern Nevada, and @& freamsters Convention Industry Training F
(“Trust Funds”), Motion for Default Judgmermtgainst Defendant ABC Expo Services, L
(“ABC Expo”). (ECF No. 7.) Default having beemtered against Defendant, the Court ha
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reviewed the Plaintiffs’ Motionbeing fully advised, and good use appearing, the Court ng
makes the following findings dacts and conclusions of law.
l. Finding of Facts.

1. Plaintiffs Boards of Trustees areddciaries for purposes of the Employ
Retirement Income Security Act of 1974 (“ERISA”).

2. Defendant ABC Expo, acted as an employer within the State of Nevada emj
persons who perform work covered by a collecthargaining agreement (“CBA”) between Al
Expo and the International Brotherhood of Tetars Local 631 (“Union”).The Trust Funds 4
ERISA employee benefit trust funds tipabvide benefits t&€overed Employees.

3. The CBA requires that in the event ABC Expo subcontracts work covered
CBA to a company not signatory to a CBA with the Union, the ABC Expo would ensure t}
subcontractor observes the apable working conditions rl wage rates, including t
remittance of employee benefibntributions to the Trust Funds.

4, ABC Expo subcontracted work covered unitie CBA to Thunder and Lightnin
LLC (“T & L").

5. T & L was not signatory to a CBA with the Union.

6. T & L failed to remit all required empyee benefit contributions to the Try
Funds.

7. Demand has been madeABC Expo to remit T & L5 delinquent contribution
and other amounts due to the Trust Funds onlbehd & L, but ABC Expo has failed an
refused to pay, and continues to refuse to pay these amounts.

8. A contract compliance review (“Autli was performed of ABC Expo, showir
that ABC Expo owes $1,060, to the Trust Fundsfoployee benefit contributions. Additional
the Audit also shows that ABC Expo owes $13, e to T & L’s failure to remit employg
benefit contributions.

9. The Trust Funds’ Collection Policy requires an additional $5,000 in attorney’
and costs in any instance where the Traghds seek a delinquency judgment by def

judgment.
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. Conclusions of L aw.
1. “The general rule of law is that uparefault the factual allegations of t

complaint, except those relating to the amoohtdamages, wilbe taken as true.Geddes v

United Fin. Group 559 F.2d 557, 560 (9th Cir. 1977) (citiRgpe v. U.S.323 U.S. 1, 12 (1944)).

2. The Trust Agreements and 29 U.S.C. § 1145 require each employer, in¢ludin

ABC Expo, to submit monthly remittance reports amanake timely contributions to the Tryst

Funds on behalf of each employee who performs work covered by the CBA.

3. If ABC Expo uses a subcontractor tafpem work covered by the CBA, the CBA

requires ABC Expo to “require the subcontractoolserve the applicable wage rates, hours
working conditions set forth in this Agreement.”

4, Courts have routinely held that ifsabcontractor does not pay employee ben
contributions required by collectivargaining agreement, the sigmgtemployer is liable for its
subcontractor’s delinquent contributiorSee Seymour v. Hull & Moreland EngineerirGd5
F.2d 1105, 1114-15 (9th Cir. 1979 re Swanson-Dean Corp6l L.A. 682, 686-87 (1977)
enforced, 646 F.2d 376 (9th Cir. 1981) (“Tksubcontracting) language accepted by

employer is analogous to that used in guaraagyeements, or agreenerf indemnification,

and it is our conclusion that tiparties intended that the employewsuld pay if the subcontractoyr

did not”); Brogan v. Swanson Painting C632 F.2d 807, 809 (9th Cir. 198Byl. of Trustees of
N. California Floor Covering Indus. v. Dalton Interiors, Ind&No. C 98 2211 EDL, 2000 WL
152131, at *2 (N.D. Cal. Feb. 8, 2000) (“Daltemliable for unpaid non-union subcontract

contributions”).

and

efit

the

5. If the court did not require the empéoyto make trust fund payments upon the

subcontractor’s default, theustees “would have no remedy fdefendant’s undisputed breagh

of contract."Trustees of Teamsters Const. Workersal®o. 13, Health & Welfare Tr. Fund for

Colorado v. Hawg N Action, Inc651 F.2d 1384, 1387 (10th Cir. 1981).

6. Federal Rule of Civil Predure 55(b)(2) permits a codot grant default judgmen

against a defendant who has fdil® plead or defend an actiofo determine whether a default

judgment is appropriatepurts may consider the following factors:

19026283 3

[




Las Vegas, Nevada 89106-4614
(702) 382-2101

BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600

© 00 N O O B~ W N P

N NN NN NN NDNR R R B B P R R P
W N o O N W N P O © 0N O 0 M W N B O

(1) the possibility of prejudice to the gohtiff, (2) the merits of plaintiff's
substantive claim, (3) the sufficiency thfe complaint, (4) the sum of money at
stake in the action; (5) th@ossibility of a dispute comening material facts; (6)
whether the default was due to excusahkglect, and (7) the strong policy
underlying the Federal Rules of Civil Peslure favoring decisions on the merits.

Eitel v. McCoo] 782 F.2d 1470, 1471-1472 (9th Cir. 1986).
7. As to the first element of theitel test, the Trust Funds wiBuffer prejudice if

default judgment is not entered because they Fialy be without other recourse for recover

if default judgment is roentered in their favor.Tr. of the Bricklayers & Allied Craftworkers

Local 13 Defined Contribution Pension Ttusr S. Nev. v. Tile Concepts, In&No. 2:16-cv-
01067-GMN-GWF, 2016 WL 8077987 (D. Nev. Dec. 7, 2016) (quotingerty Ins.
Underwriters, Inc. v. Scudigb3 F. Supp. 3d 1308, 1318 (D. Nev. July 8, 2013)). ABC Expo
failed to meet its obligations under the colleetibargaining agreement to ensure that
subcontractor, T & L, remitted contributionsttee Trust Funds. ABC Expo has refused to f
these amounts and failed to participate in litiggation. Therefore, because the Trust Funds \
have no recourse against ABC Expo unledsudejudgment is granted, the firiitel factor
favors the entry of default judgment.

8. The second and thir&itel factors address the meriand sufficiency of a

plaintiff's claim. Eitel, 782 F.2d at 1471-72. The undisputed dadotthis case demonstrate th

ABC Expo failed to monitor and require T & BBC Expo’s subcontractpto make the same

contributions as required lifie collective bargaining agreemef@omplaint at 18). As a result
of ABC Expo’s failure to require T & L to makbe employee benefit catfiutions to the Trust
Funds, ABC Expo is liable to the Trust Furfds both its and T & L’s unpaid contributiong
interest, liquidated damagesydit fees and attorney’s feeSee29 U.S.C. § 1132(g)(2). As 3
result of having default enteteagainst it, ABC Expo has admittéiese facts, which should b
taken as true. The second and tliirel factors favor the entry of default judgment.

9. The fourthEitel factor concerns the damages at stake in the case. The dams
this case are reasonable amell-documented, based on theust Funds’ governing documen

and 29 U.S.C. 8§ 1132(g)(2). This factas@favors the entry of default judgment.
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10. Regarding the fiftleitel factor, there is no possibilityf dispute concerning the

material facts. Because ABC Expo has had aulleéntered against it, the allegations in t
complaint are deemed admitted and taken as @addes v. United Fin. Group59 F.2d 557,
560 (9th Cir. 1977) (citingPope v. U.$.323 U.S. 1, 12 (1944)). Therefore, the fiEhel factor
also favors the entry of default judgment.

11. The sixthEitel factor demonstrates that excusatdglect is not a factor here. Th
Complaint was filed on Janua®g, 2019. (ECF No. 1) A Summons was issued to ABC Exp(
the same day (ECF No. 3), and the registeagdnt accepted service of the Summons
Complaint on January 31, 2019. (ECF No. 4.) AB@&*ailed to plead or otherwise defend t
suit, resulting in the entry of default on March 1, 2019. (ECF No. 6.) Moreover, ABC EXxp
relayed both through its counseidaprincipal that ABC does nottend to participate in thig
proceeding. In short, there is no evidence RBRC Expo’s default was the result of excusal
neglect. The sixtkitel factor favors the entry of a default judgment.

12. The seventh and findtitel factor also weighs in feor of entering default
judgment. Although “should be decided oe therits whenever asonably possible Eitel, 782

F.2d at 1472, when defendants fail to answes complaint, a decision on the merits

“impractical, if not impossible.’Anzalone 2018 WL 3004664 *7 (citing?epsiCo v. Cal. Sec,

Cans 238 F.Supp.2d 1172, 1177 (C.D. Cal. Dec. 27, 200Bhus, ‘the preference to decide
case on the merits does meclude a court from gnting default judgment.PepsiCo 238 F.
Supp.2d at 1177 (quotingloepping v. Fireman’s FundNo. C 94-2684 TEH, 1996 WL 7531
(N.D. Cal. Feb. 13, 1996)). Here, ABC Expo’'sldee to appear has made a decision on
merits impractical, if not impossible.

13. The damages set forth by the Trust Funds’ and their corresponding calcu
are supported by the CBA, Trust Agreements, Thust Funds’ CollectioRolicy, and 29 U.S.C
1132(g)(2).
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IT IS HEREBY ORDERED, ADJUDICATEDAND DECREEL that

(Y7)

. The motion for default judgment [ECF No. 7] is GRANTED; and ;

J The Clerk of Court is directed to ENTER FINAL JUDGMENT against 3
Defendant ABC Expo Services, LLC for delinquent employee-benefit contributions of
$14,771, liquidated damages of $6,298, interest of $6,298, audit fees of $2,660, and
attorney's fees and costs of $9,624, minus a previous recovery of $9,342, for a total of

$30,309 and CLOSE THIS CASE.

U.S. District Ju&igéjknhif@.. Dorsey
Dated: May 19, 2019

Respectfully submitted by:
BROWNSTEIN HYATT FARBER SCHRECK, LLP

[s/ Christopher M. Humes

Adam P. Segal, Esq., Nevada Bar No. 6120

Bryce C. Loveland, Esq., Nevada Bar No. 10132
Christopher M. Humes, Esq., Nevada Bar No. 12782
100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106-4614

Attorneys for Plaintiffs
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