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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Fore Stars, LtdandSeventy Acres, LLC, Case No.: 2:19-cv-01469AD-NJK
Plaintiffs
Order Granting Plaintiffs’ Motion to
V. Remandand Denying Defendants’ Motions
to Dismiss

City of Las Vegas, et al.
[ECF Nas. 8, 27, 28]
Defendarg

Doc. 39

Fore Stars, Ltd. and Seventy Acres, LLC sue the City of Las Vegas, the Eighthl Judlicia

District Court, and the Honorable Jim Crockett for an unlawful taking, in violation of¢kadsd|
and U.S. Constitutions.The City removed the case from state court sixteen months after it
filed.? Conceding that it missed its first opportunity to remove, theagyeghatthe Suprems
Court’'slaterdecision inKnick v. Township of Scott, Pennsylvaisian “order or other paper”
under28 U.S.C. § 1446(b)§3hat establishethis court’s jurisdiabn over the developérslaims
and opens its second removal windbWore Stars and Seventy Acres move to remand,
maintainingthat the City’s removal was untimely becags&446(b)(3)’s provisions do not
permit removal on the basis of unrelated, fedeeaisions Knick does not expand federal-
guestion jurisdiction to encompass their clgiansd the City was on notice that it could remo
when they initially filed theicomplaint? Because | conclude thatruling from an unrelated

case does not meetlg46(b)(3)’s definition of “order or other paper,” | hold that the Gity’

L ECF No. 1-1 (complaint).

2 ECF No. 1 (notice of removal).
31d.

4 ECF No. 8 (motion to remand).
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second removal window never opened and its fostk removal was untimely. | grathe
developersmotion, remand this case back to state coand denyas moothe City’s and tk
District Courts motions to dismis$
Background

A. Fore Stars and Seventy Acres’ complaint

Thisinverse-condemnatiocase stems from Fore Stars and Seventy Adexgsionto
redevelop a multacre plot in Las Vegasvhichwas allegedlyzoned for residential housing bu
designated as open space on a gerpdaahing mag. After the developerapplied to the City
and the City approved a request to amend the planning map and permit various construc
projects, residents of a neighboring communaiigdthe City in state courthallengingts
approval on procedural groun@<ssighth Judicial District Coududge Crockett agreed and
signed an order highlighting thodeficiencie€ But Fore Stars and Seventy Acres belibi@
order went further than necessary, effectively rezoning the land and permaesitnityimg their
right to develop the propigr® Sotheysought relief in state coult,alleging that the Nevada

state courtJudge Crockett, and the City committed a taking under six inverse-condemnati

> ECF Nos. 27, 28motions to dismiss)

—

[ion

on

® ECF No. 1-1 at 11 8, 10 14, 17. Fore Stars and Seventy Acres claim the designation was in

error because the plot was zoned for residential houSieg.idat 114-17.

"Id. at 71 36-33.

81d. at { 35.

%1d. at 1 3637.

10 This case is one of manylated actions filed originally in state couSee 180 Land Co. v.

City of Las Vegad\o. 2:19ev-1471JCM (ENJY) (remanded to state coufi$0 Land Co., LLC

v. City of Las VegasNo. 2:19ev-01467KJD (DJA) (remanded to state court80 Land Co.,
LLC v. City of Las Vegad\o. 2:19¢v-1470-RFB (BNW) (currently pending).
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theories, in violation of the developers’ “substantive and procedural due process Nekesja
law, and the Nevada and U.S. Constitutidhs.
B. Petition for removal and motion to remand

The City petitoned to removéhistakings case to federal court roughly sixteen month
after it was filed in state coutt. In support of its petition, the City cideéhe Supreme Court’s
July 23, 2019, judgment iknick v. Township of Scott, Pennsylvahiavhich overturned
WilliamsonCounty Regional Planning Commission v. Hamilton Bank of Johnsotf @ity
clarified that inverseondemnatiomlaintiffs need no longer exhaust their claims in state cot
before turning to federal coutt. The City contends thatheKnick decision constitutes an “ordg
or other papéralertingit that the “case is orjéhat] is or has become removablkidtriggers
the seconahirty-day removaperiod prescribed by 28 U.S.C. § 1446(bY&Yore Stars and
Seventy Acres disagree, arguing that removal is improper and untimely becausecdsehis
presents only state-law causes of action or, in the alternative, the City coulémawed the

suit from the starand failed to do sdq2) theKnick decision is noan“order orother paper”

within the meaning of § 1446((8); and (3) regardless, the City waived its right to remdve.

1 ECF No. 1-1 at 1 67, 84, 88, 92, 101, 109, 115, 123.
12ECF No. 1.
13 Knick v. wp. of Scott, Pa., et al139 S. Ct. 2162 (2019).

“williamson Cnty. ReégPlan. Comnin v. Hamilton Bank of Johnson Ci#73 U.S. 172, 195
(1985).

15Knick 139 S. Ct. at 2179.
1 ECF No. 1 at1, 7-9.
“ECF No. 8 at 2-3.
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Discussion
A. Removal jurisdiction and procedure

“Federal courts are courts of limited jurisdictiolf."Under 28 U.S.C. § 1444), a
defendant may remove “any civil action” brought in state cebigna federal court has
“original jurisdiction” which may be based on either diversity or federal-question jurisdittic
The burden of establishing that a federal court has jurisdiction over the actienufrestthe
party asserting jurisdictio® and a plaintiff may challenge removal by timely filing a motion
remand?! In opposing a motion to remand, the defendant must overcome the “strong
presumption against removal jurisdictio??”“Federal jurisdiction must be rejected if there is
any doubt as to the right of removal in the first instartée.”

Under 28 U.S.C. § 1446(b), removal must be tintélGenerally, a defendant must
remove a case within thirty days of receiving the compFimBut if the complaint itself does
not clearly provide a basis for removal, a defendant has a second opportunity tontmove
thirty days of receiving, “througbervice or otherwise,"a copy of an amended pleading,

motion, order|[,] or other paper from which it may first be ascertained that #ésaasdthat] is

18 Kokkonen v. Guardian Life Ins. Co. of ABil1 U.S. 375, 377 (1994).
19 City of Chi v. Int’l Coll. of Surgeons522 U.S. 156, 163 (1997).

20 Hunter v. Philip Morris USA582 F.3d 1039, 1042 (9th Cir. 2009) (quotilgyego Abrego v.
Dow Chem. C9443 F.3d 676, 684 (9th Cir. 2006)) (quotation marks omitsssd;also
Kokkonen511 U.S. at 377.

2128 U.S.C. § 144C).

22 Hunter, 582 F.3d at 1042 (quotir@aus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 1992) (pe

curiam));see also Geographic Expeditions, Inc. v. Estate of Lhotka ex rel. | b&%d.3d
1102, 1106 (9th Cir. 2010).

23 Gaus 980 F.2cat 566.
24 Fritsch v. Swift Transp. Co. of Arj2.LC, 899 F.3d 785, 788 (9th Cir. 2018).
2628 U.S.C. § 1446(b)(3).
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or has become removabl”In the Ninth Circuit, defendants are not charged “with notice o
removability until they’ve received a paper that gives them enough information to rerflove.
B. Remand is proper.

The City’s first opportunity to remowiéis case to federal court endedg ago?® At
issue here is whether thKaick decisiontriggeredthe City’s second opportunity to removéd.o
resolve this disputéhe parties assert that | must fidgtermine whethdfnick expanded this
court’s original subjectratter jurisdiction over Fore Stars and Seventy Acres’ clamdsthen
assessvhetherthe Knick decision is an “order” or “paper” under 8§ 1446(b)t®topenedhe
City’s second, thirty-dayemoval window?® If | answer “yes” to both inquiries, and the City
removed within thirty days of receivirige Knick final judgment® removalis proper and
timely.

| decline the invitation to evaluate the impact of Kméck ruling here because, even if
holding inKnick renderedhis suit removablé? | find thatthe Knick decisiondoes not qualify a

an “order or other paper” under 8 1446(b)(3). So I grant Fore Stars and Seventy Acres’ |

2628 U.S.C. § 1446(b)(3).

27 Durham v. Lockheed Martin Corpt45 F.3d 1247, 1251 (9th Cir. 2008%e also Kenny v.
Wal-Mart Stores, InG.881 F.3d 786, 791 (9th Cir. 2018) (*‘As long as the complainaor “
amended pleading, motion, order[,] or other paper” does not reveal that the case &blerma
defendant, in effect, ‘may remove at any time.”) (quofiten v. Michaels Stores, InG42 F.3d
1234, 1238 (9th Cir. 2014)).

28 SeeECF No. 1 at 1 1 (noting that Fore Stars and Seventy Acres filed suit on April 20, 2(
roughly sixteen monthiseforethe City filedits petition for removal).

29 SeeECF Nos. 8 at 12—-13, 17-18: 10 at 5-10.

30 The parties dispute when Siect 1446(b)(3)’s thirty-day clock started ticking: when the Cg
issued its decision iKnick (June 21, 2019) or when the decision was no longer eligible for
rehearing or reconsideration (July 23, 2019geECF Nos. 1 at 1 7, 11; 8 at 13; 10 at 8-9.
not resolve this disputeecause find thatKnickis not an “order” or “other paper” under the
statute.

31| assume but do not decide this issue for purpostgsahotion for remand.
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to remandecausehe City’s second removal periogvermaterializedand its petition to
remove washusuntimely.

1. Inverse-condemnation suits andKnick

A brief history of inverse-condemnatictaims against local and state authoriiges
necessary to understand the posture of this casee the mid980s, inverse-condemnation
claimantswere required to “pursue state procedures for obtaining compensation before br
a federal [takigs] suit.”®? This stateexhaustion requirement rested on the Supreme Court’s
Fifth Amendment jurisprudencasdeveloped inWilliamson Countywhichheldthat “a property
owner has not suffered a violation of the Just Compensation Clause until the as/ner h
unsuccessfully attempted to obtain just compensation through the procedures provided b

State for obtaining such compensatidh.The takingwasthusnot “complete’ until the State
fail[ed] to provide adequate compensation for the takiig.”

Whether characterized as a jurisdictional or prudential “ripeness® Wditliamson
Countyerecteda prima facie barrier to takings claimants seeking just compensgatiorstate

officials in federalcourt3® And the Ninth Circuit routinely affirmed dismissal of takings clair

for lack ofsubjectmatterjurisdiction when the claimants failed to exhaust statgért procedure

32 Knick, 139 S. Ctat 2173.
33 Williamson Cnty.473 U.Sat 195.
341d. at 195.

3 Horne v. Dep'’t of Agrig.569 U.S. 513, 526 (2013) (“Although we often refer to [the
WilliamsonCountystateexhaustion requirement] as ‘prudential “ripeness,”” we have recogf
that it is not, strictly speaking, jurisdictional.”) (quagiLucas v. South Carolina Councd05
U.S. 1003, 1013 (1992)) (internal citation omitted).

36 Knick, 139 S. Ct. at 2167.
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or remedies! In 2005, the Supreme Court’s decisiorBan Remo Hotel, L.P. v. City and
County of San Francisco, Calrticulatedthe downstream consequence$\6lliamsonCountys
stateexhaustion requiremeft. There, claimarst brought@aninverse-condemnation suit agains
thecity and county in state court anttempted to igervetheir federal claimgor federalde novo
review, ostensibly fearing that thestate suitmay be unsuccessfeil. But in applyingthefull
faith-andcreditstatute®® the San Rem@ourt determined that federal courts must honor stat
cours’ decisiors denying takings claimslespite claimast best efforts to holthose claimsn
abeyancg?

The effect ofSan Rems holding on inverse&ondemnation claims @bvious:an adversq
state court decision that, accordingNdliamsonCounty givesrise to a ripefederaltakings
claim simultaneously bars #@iiclaim undetthe preclusive principlearticulatedin San Remd?
Recognizing tls “San Remg@reclusion trap,the Supreme Court revers@dlliamsonCountyin

Knickin 2019, reasoning thaVilliamsonCountys “statelitigation requirement rests on a

37 See, e.gColony Cove Props., LLC v. City of Cars@40 F.3d 948, 958 (9th Cir. 2011)
(applyingWilliamson Countyo dismiss takings claims for lack of fedecalurt jurisdiction);
Ventura Mobilehome Communities Owners Ass’n v. City of San Buenay&niuiia.3d 1046,
1052-53 (9th Cir. 2004) (“Whetherig construed as a facial or-applied takings claim, the
Appellant still must satisfy the second ripeness requirement by showing it exhausileble
state remedies for compensationMacri v. King Cnty, 126 F.3d 1125, 1129 (9th Cir. 1997),
cert. denied522 U.S. 1153 (18D) (“It is axiomatic that a takings violation is not complete uf
the plaintiff has sought compensation through state court remedies and been denied . . .

38 San Remo Hotel, L.P. v. City and Cnty. of S.F.,,Gdb U.S. 323 (2005).
391d. at 338.
4028 U.S.C. § 1738.

41 San Rem@545 U.S. at 34T [W]e are not free to disregard the full faith and credit statute
solely to preserve the availability of a federal forum.”).

42 Knick, 139 S. Ct. at 2169.
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mistaken view of the Fifth Amendment” and “imposes an unjustifiable burden on takings
plaintiffs, conflicts with the rest of our takings jurisprudence, and must be owkifdle

For our purposes, thénick Court made two vital rulingsFirst, he Court held that “a
government violates the Takings Clause when it takes property without compené4son,”
whether the taking occurs through formal condemnation or by regulation, claimants have
“alreadysuffered a constitutional violation” at the time of the takingecondlit ruled that
claimants‘may bring a Fifth Amendment claim under 8 1983” at the time of the taking bec
their claim is ripe—claimantsneed no longer exhaust state-court remedies or procedures f¢
securing just compensation to have suffered a constitutional viof&tion.

2. Fore Stars and Sewvety Acres’ motion for remand

Fore Stars and Seventy Acrasempt to minimiz&nick's effect on inverse-
condemnation cases, maintainih@tthey only seek stat&aw remedies and, in the alternative
thatWilliamsonCountynever barred removal of their complaint on fedepadstion ground$’
The City disagrees. It argues tiKaticks seachange expanded federal jurisdiction ower
developerscomplaint whichalleges that defendants violated the Nevada and U.S. Constit

via (at least in pajtaPenn Centra regulatory taking’®

431d. at 2167.
441d. at 2177 (emphasis in original).

451d. at 2172 (citingsan Diego Gas & Elec. Co. v. San Dieg60 U.S. 621, 654 (1981)
(Brennan, J., dissenting)).

461d. at 2177.

4"ECF Ncs. 12 at 9-10; at17-18; 22 at 3—4.

48 penn Cent. Transp. Co. v. New York C4$8 U.S. 104 (1978).
“ECF Ncs. 10 at 16-17; 21 at 5-10.
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Regardless of whether Fore Stars and Seventy Acres’ complaint now assertsvalie
federal questiorthe Knick decision has no bearing on the procedurtnoelinessof removal.
Knick neither grantediefendants in pendirgiate eminertiomain actions the power to remov
to federal court noconvertedll state eminertiomain actions into federal clairf$.And
KnicKs holding thainewtakings plaintiffs mg now bring their inverseendemnation claims
directly tofederal court does noecessarilynean thapendinginverse-condemnation suits
becameaemovable® Knickis silent onthematter So | must turn to the removal statutes an
determine whethedfnickis an “order” or “other paper” within the meaning of § 1446(b)(3),
restarting the City’s thirtgday clock to remove. Despite the unsettled nature of Ninth Circu
law on the question, | hold that it is not.

a. 28 U.S.C § 1446(b)(3 secondremoval window
Section 1446(b)(3) permits removaljenif the “case stated by the initial pleading is r]

removable,” when defendant receiyibrough service or otherwise,” “a copy of an amende(
pleading, motion, order[,] or other paper from which it may first be ascertainetierzde is
one which is or has become removabfe.*Canons of statutory construction dictate that if th

language of a statute is clear, we look no further than that langudgtermining the statute’s

50 Knick, 139 S. Ct. at 2179 (“Our holding that uncompensated takings violate the Fifth

Amendment will not expose governments to new liability; it will simply allow into f&ldsurt
takings claims that otherwise would have been brought as inverse condemnation sat#s in
court.”); id. at 2168 (“Inverse condemnation stands in contrast to direct condemnation, in
the government initiates proceedings to acquire title under its eminent domain aujhority.”

51 Other district court judges have reasoned similaBige, e.gProvidence City v. Thompson
No. 1:19¢v-88, 2019 WL 4932759, at *4 (D. Utah Oct. 7, 201980 Land Co. LLC v. City of
Las VegasNo. 2:19ev-1471, 2019 WL 5294402, at *2 (D. Nev. Oct. 18, 2019).

5228 U.S.C. 8§1446(b)(3).
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meaning.®® Section 1446(b)(3) is ambiguous. The term “order or other paper” is broad.

generic sense, the phrasmuld arguably refer to Supreme Court opinions that exfeetal

jurisdiction over claims initially confined to state cotfrttHowever, the statute implies that the

“order or other paper” is one received “through service” in the parties’ idigah the way that
an “amended pleading” or “motiontould be>> As Fore Stars and Seventy Acres correctly
point out®® courts natiowide have recognized this ambiguity and almost uniformly held tha|
decision in an unrelated action is not an “order or other paper” that opens § 1446(b)(3)’s

removal window?’

53 Oregon NatRes Council, Inc. v. Kantqr99 F.3d 334, 339 (9th Cir. 1996) (quotidgited
States v. Lewj$7 F.3d 225, 228 (9th Cir. 1995)) (quotation marks omitted). As the Ninth
Circuit has long held, a court “should usually give words their plain, natural, ordinary and
commonly understood meaningdJnited States v. Gallenard679 F.3d 1076, 1085—-86 (9th
Cir. 2009).

54 At least onalistrict courthasbeen persuaded of such an interpretat®@e Smith v.
Burroughs Corp.670 F. Supp. 740, 741 (E.D. Mich. 1987) (“The statute on its face indicat
that it covers virtually any situation in which an action not initially removable latenteco
removabl€’).

%28 U.S.C. § 1446(b)(3). Generally, when “several items in a list share an attributes’acet
to construe “the other items as possessing that attribute as ®e#cham v. United Statdsl 1
U.S. 368, 371 (1994) (citinDole v. Steelworkergl94 U.S. 26, 36 (199Q))

6 ECF No. 8 at 9-10.

5" See 180 Land Co., LLC v. City of Las Vedés. 2:18ev-1471, 2019 WL 5294402, at *3 (D
Nev. Oct. 18, 2019) (“The court joins the vast majority of its sister courts and findsdhat t
Knick decision does not constitute ‘other paper’ because it did not arise from the cage the
seeks to remove.”}t80 Land Co., LLC v. City of Las Vegak. 2:19ev-01467 (D. Nev. Feb.
12, 2020) (“The Court agrees withillips andEvak Native Villagehat a reasonable
interpretation of § 1446(b)(3) limits the definition other papersto papers filed in the partieg
underlying state court proceedingssge also Dahl v. Reynolds Tobacco,@38 F.3d 965,
96970 (8th Cir. 2007) (declining to find that “other paper” included an appellate decision
that decision was not against the same parties or involved the same factuab scetrei
present matter)Allen v. Monsanto Cp396 F. Supp. 2d 728, 732 (S.D. W. Va. 2005) (reaso
that a decision in an unrelated eas not an “order or other paper” providing basis for remoy
under § 1446(b)(3))%.0zano v. GPE Control859 F. Supp. 1036, 1038 (S.D. Tex. 1994)
(holding that a judicial opinion is not an “other paper” under § 1446(bR8)Njps v. Allstate
Ins. Co, 702 F. Supp. 1466, 1469 (C.D. Cal. 1989) (changes in underlying law or statute (¢
“start the removal clock of 8446(b) running”)Avco Corp. (Lycoming Div.) v. Local 1010 of

10
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b. “Order” or “other paper” in the Ninth Circuit

The City claims that the Ninth Circuit is the exception to tEsonwidetrendand cites
Rea v. Michaels Stores IA&for the proposition that removal to federal court is timely undef
§ 1446(b)(3) when there &n intervening change in thaw.>® ForeStars and Seventy Acres
disagree, leveraging the Ninth Circuit’s reasoningéabody v. Maud van Cortland Hill Schrg
Tr. to assert that 8446(b)(3) does not permit defendants to rely on appellate dedisions
removal purpose®

Ninth Circuit lawappearsinsettled on the mattét. Prior toits decision irReg the
Ninth Circuit heldin Peabodythatthe “record of the state court is considered the sole sourc
from which to ascertain whether a case originally not removable has sirraesmovable®?
There, thecourt declined to find that defendantemovalwas per se untimelynder
§ 1446(b)(3), despite plaintifiiing a documen& yearearlierin a substantively identical, yet

separatefederal suitasserting similar claims againsattsame defendaand raising federal

the Int’l Union (UAW AFLEIO), 287 F. Supp. 132, 133 (D. Conn. 1968) (reasoning that the

Supreme Court’s decision to make Labor Market Regulatory Author@gmpted cases
removable was n@n“other paper”).

8 Rea v. Michaels Stores In@42 F.3d 1234, 1238 (9th Cir. 2014).
9 ECF No. 10 at 9-10; ECF No. 21 at 11-12.
60 ECF No. 12 at 5-6.

61 Other district court judges agreSee, e.gVan Bebber v. Dignity HealftNo. 1:19ev-00264,
2019 WL 4127204, at *4 (E.D. Cal. Aug. 30, 2019) (“The apparently unanimous view of fe
courts outside the Ninth Circuit is that @cgsion such as the one@urtis cannot constitute an
‘order or other paper’ for purposes of removall80 Land Co., LLC v. City of Las Vegak.
2:19-cv-1467 (D. Nev. Feb. 12, 2020) (“Whether a Supreme Court opinion from an unrela
case constitutesn ‘other paper’ under § 1446 is somewhat of an open question.”).

62 peabody v. Maud Van Cortland Hill Schroll T892 F.2d 772, 775-76 (9th Cir. 1989)
(quoting 1A J. Moore & B. Ringlévioore’s Federal Practicq 0.168[3.-5—6], at 598—-99 (1987
(internd quotation marks omitted)

11
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issues®® ThePeabodycourt broadly limited theuniverse of material that could put defendant

on notice of grounds for remov&l foreshadowing the now-settled rule that defendants do not

“lose the right to remove” becausey could have, but did not, discover “grounds for
removability through investigatior?® And while Peabodss holding has beelimited
somewhaf® multiple courtshaverelied on its reasoningabiring the documentsapable of
justifying a § 1446(b)(3)emoval®’

The Ninth Circuit’s 2014 decision iReg howeverjs in tension witiPeabodyand its
progeny. In Reg thedefendantemoved a clasaction complaintwice under the Class Action

Fairness Ac{CAFA),% despite plaintiff purporting to waive any recovery over $4,999,999 4

®31d. at 775.
®41d.

%5 Roth v. CHA Hollywood Med. Ctr., L,F720 F.3d 1121, 1125 (9th Cir. 2018%e also Chan
Healthcare Grp, PS v. Liberty Mut. Fire Ins. C844 F.3d 1133, 1142 (9th Cir. 2017) (“Beca
the focus remainsrowhether thease'is or has become removable,” counsel’s clairvoyant s¢
of what actions a plaintiff might take plays no role in the analysis.”) (Quétix¢pausen v. BMV
Fin. ServiceNA LLC 707 F.3d 1136, 1141-42 (9th Cir. 2013)) (emphasis in aligin

% See, e.gCarvalho v. Equifax Info. Seices LLC, 629 F.3d 876, 887 (9th Cir. 2010) (“[A]
plaintiff's response to deposition questions can constitute ‘other paper’ within dmengef
section 1446(b).7)Eyak Native Vill. v. Exxon Cor@5 F.3d 773, 779 (9th Cir. 1994) (holding
that a reply brief can constitute an “other paper” for purposed.44§(b) removal)

67 See, e.gChan Healthcarge844 F.3cat 1142 (“Section 1446(b) is triggered upon ‘the receipt

by the defendants of a paper in the action from which removability may be ascerigpibgek
Native Village 25 F.3d at 779 (reasoning, without citidigabodythat a consent decree filed if
sepaate suit cannot trigger removability because it “was not filed in state court geJtho
cases”);Salmonson v. Euromarket Designs, Jido. CV 11-5179, 2011 WL 4529396, at *3
(C.D. Cal. Sept. 28, 2011) (relying ®@abodyand declining to findhata fedeal document
filed in a separate proceeding could trigger removability unded&(b)(3));Phillips, 702 F.
Supp. at 1469 (C.D. Cal. 1989) (declining to find that new legisltiatbroadened federal
court jurisdiction over claims involving fictitious defendants was “other paper” under

8§ 1446(b)(3)).

%8 CAFA generally grants federal courts subjewtter jurisdiction over class actions involving
more than 100 plaintiffs who are minimally diverse seeking more than $5,000,000 in dam
See28 U.S.C. § 1332(d)(2).
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one penny shy of the jurisdictional thresh®ldAt the time of the first removal, the Ninth
Circuit allowed such waiver§ and the district court properly grantessmand. But on its second
attempt, defendartasedts removalon an intervening Supreme Court decisiBtandard Fire
Ins. Co. v. Knowlgswhich invalidatedsuch damage waivers. In reversing the district court’s
second grant of remand and holding that the first remand was “on grounds that subseque
became incorrect,” the Ninth Circuit held that “the Supreme Court’s decist®tamdard Firas
‘a relevant change of circumstances . . . justify[ing] a reconsideration of asivecgsod faith
petition for removal.’"?
C. Readoes not uniformly expand 8§ 1446(b)(3)’s reach.

Despiteimplying that a “change of circumstancdsjgers8 1446’s second removal
period,Reds holding is inapposite to this case for two reasonsR€Bis a CAFA case and (2)
Readoes not explicitly interpret § 1446(b)(3)’s “order or other paper” language to include
intervening appellate decisions. Bdecline to readReaor § 1446(b)(3)to permit the City’s
removal

There arecrucialdifferences between the federplestion jurisdiction asserted here an
the CAFADbased jurisdiction ilRea Generally, when “the timeliness of removal under secti

1441 is at issue, it makes sense to presuatedmoval statutes are to be strictly construed

% Rea v. Michaels Stores In@42 F.3d 1234, 1238 (9th Cir. 2014).

0See Lowdermilk v. U.S. Bank Nat'| Ass#79 F.3d 994, 997-99 (9th Cir. 2007) (holding thiat

damage waivers were valid and effeetunless the defendant could prove tdegél certainty”
that damages exceeded $5,000,000¢rruledby Standard Fire Ins. Co. v. Know|gs68 U.S.
588 (2013).

"L Reg 742 F.3d at 1238.
21d. (citing Kirkbridge v. Cont’l Cas. C9933 F.2d 729, 732 (9th Cir. 1993)teration in
original).
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against fedral court jurisdiction.”® The Ninth Circuit deviatefrom that rulein limited
circumstancediberally constring removal onlywhentheremoval is based degislation that
expands federal jurisdiction. For exampleDurham v. Lockheed Martin Corghe court
liberally construed § 1446(b)(3)’s timeliness requirements to permit removal on Z8 U.S

§ 1442 ground$ because “a clear command from both Congress and the Supreme Court’
required courts to “interpret section 1442 broadly in favor of remo¥al.”

As with removal cases based 81442, “Congress and the Supreme Court have
instructedcourts]to interpret CAFA’s provisions under section 1332 broadly in favor of
removal, and we extend that liberal construction to section 144843 t makes sense that the
Reacourt wouldexercise federgurisdiction based oBtandard Firés intervention—after all,
courts are required to liberally construe removal petitions grounded on CAFA jtioisdicater
Ninth Circuit decisions applyinBeaconfirm it belongs in the CAFA context alohgln Taylor
v. Cox Communications California, LL.@r example, the Ninth Circuit again permitted a
second removal petition prompted by the Supreme Court’s decis&taridard Fire’® Citing

Rea theTaylor court explicitlynoted that CAFA broadlgermits removatat any time, provide(

3 Durham v. Lockheed Martin Corpi45 F.3d 1247, 1253 (9th Cir. 2006).

4 Section 1442 broadly permits removal of civil or criminal prosecutions againstlfetfierrs
in state court.See28 U.S.C. § 1442(a)(1)-(4), (c).

S Durham 445 F.3cht 1252.

8 Jordan v. Nationstar Mortg. LL(781 F.3d 1178, 1184 (9th Cir. 2018e also Chan
Healthcare 844 F.3cat 1137 (reasoning that CAFA “significantly expanded federal diversit
jurisdiction” to “ensure ‘[flederal court consideration of interstate caSeatmnal
importance.™) (citations omitted).

" The Ninth Circuit decisions applyirReaare all CAFAbasectcases See, e.gFritsch v. Swift
Trans. Co. of Ariz., LLC899 F.3d 785 (9th Cir. 2018)aylor v. Cox ComntCalifornia, LLC,
673 Fed. Appx. 734, 735 (9th Cir. 201Reyes v. Dollar Tree Stores, In¢81 F.3d 1185, 118§

(9th Cir. 2015)Goodman v. Wells Fargo Bank, N.A02 Fed. Appx. 681, 681 (9th Cir. 2015).

8 Taylor, 673 Fed. Appxat 735.
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that neither of the two thirty-day periods under § 1446(b)(1) and (b)(3) have been triggerg
So tooin Goodman v. Wells Fargo Bank, N.A& whichthe courtappliedReaandheldthat “a
defendant may remove aseafrom state court within thirty days of ascertaining that the acti
removable under CAFA . . . based on intervening case3awhia is hardly the situation here
the City’s removal is predicatemh traditional, federal-question jurisdiction anégumptively
does not belong in federal coftt.

Contrary to the City’s assertion otherwi€aeitherReanor any other Ninth Circuit
decision explicitly holds that § 1446(b)(3)’s “order or other paper” language refers latedye
if relevant, Supreme @t decisions.In Chan Healthcare Group, PS v. Liberty Mutual Fire
Insurance Cq.the Ninth Circuit noted that the “plain language of the statute requires a pay
shows a ground for removal that was previously unknowable or unavailable,” but gséxpre
held that documents “that raise federal questions, filed in cases other than thkak alid
not meet thastandard®® And while theReacourt resolved whether federal courts have origi
jurisdiction over plaintiff’'s complaint und&tandardrire and determined that defendants m3
seek successive removals on identical grounds when there has been a “change of

circumstances® it did not interpret 81446(b)(3) to include intervening, appellate decisions

?1d. (quotingRoth 720 F.3cat 1126 (9th Cir. 2013)) (alteration in original).
80 Goodman 602 Fed. Appxat 682 (internal quotation marks and citationsitoed).

81 Hunter v. Philip Morris USA582 F.3d 1039, 1042 (9th Cir. 2009) (“[I]t is presumed that &
cause lies outside [the] limited jurisdiction [of the federal courts].”) (quatiomggo Abrego v.
Dow Chem. C9.443 F.3d 676, 684 (9th Cir. 200@§3Jteration in original).

82 SeeECF No. 10 at 9 (“[T]he Ninth Circuit held that an intervening Supreme Court decisi
that changed controlling precedent was an ‘other paper’ within the meaning of 28 U.S.C
§ 1446(b)(3).").

83 Chan Healthcare844 F.3cht 1142.
84 Reg 742 F.3d at 1238.
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unrelated lawsuits. In additiorndTaylor courtexpresslydeclinedto decidewvhether an
intervening, appellaterder“also qualified as a relevant ‘change in circumstance’ permitting
successive petitior?® Absent an explicit directive from the Nin@ircuit or Congress to do so
follow Taylor, PeabodyandChan Healthcareanddecline to rea@ 1446(b)(3) oReaso
broadly®®

Finally, cabiningReds reachis logical Not only does it conform with the overwhelmi
number of cases explicitly holding that § 1446(b)(3) does not apply to intervening appella
decisions’ but it synthesizes the seemingly conflicting decisions on this issue in the Ninth
Circuit. It also avoids a broader ruling that might unconscionably expand federal jiorsthc
any pending state-law suit when an intervening, appellate decision touches on masidyje cif

jurisdiction® Such a decision would laatithetical tathe purpose of the removal statatelits

8 Taylor, 673 Fed. Appx. at 735.

86 See also Dahl v. R.J. Reynolds Tobaccq €8 F.3d 965, 969 (8th Cir. 2007) (“If Congres
had intended new developments in the law to trigger the recommencement of thgddwrty[-
time limit, it could have easily added language making it clear that 8 1446(b) was not only
addressing developments within the case.”).

87 See supra.57.

88 C.f., Kokkonen v. Guardian Life Ins. Co. of Ameri6al U.S. 375, 377 (1994) (“It is to be
presumed that cause lies outside this limited jurisdiction.”) (citifgrner v. Bank oN.A, 5

U.S. (4 Dall.) 8, 11, 1 L.Ed. 718 (1799))he City asks me to considéan Bebber v. Dignity
Health, which charts a third coursedunderscores my concernSeeECF No.21 at 14(citing

Van Bebber2019 WL 4127204 at *7). Théan Bebbercourt held that an intervening appellate

decision is not necessarily “other paper” unglé446(b)(3) but is instead akin to a document
that adefendant discovers in its investigation that puts it on notice of the removability oittH
Id. As that court notes, such a ruling potentially opens the door to permit removal at almdg
time, depending on the defendant’s research or investigation of plaintiff's clSieesid(“The
court acknowledges that the concerns expressed in plaintiff's supplementabb tiedit
‘gamesmanship . . . can take place if defendants delay filing a notice of removalisintil it
strategically advantageous to do ace legitimate.”).
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timeliness requirementsrhich Congresslesigned to limit federal court jurisdiction over clain
brought in state couff
Concludon

In sum, | conclude that Section 1446(b)(3)’s “order or other paper” does not includ
intervening Supreme Court decisions in other cases. Because the City’s remowaéhtirgly
onKnick, | find that its second removal window never opened andntsval petition was
untimely, so | grant Fore Stars and Seventy Acres’ motion to remand.

IT IS THEREFORE ORDERE[RhatFore Stars and Seventy Acres’ motion to reman
[ECF No. 8] is GRANTED. The Clerk of Court is directed EMAND this caseback to the
Eighth Judicial District Court, Clark County, Nevada, CaseNo. A-18-773268-C,

Department 24, and CLOSE THIS CASE.

IT IS FURTHER ORDERED that the City’s and the District Court’'s motions to dssmi

[ECF Nos. 27, 28hre DENIED AS MOOT.

NS

D

U.S. Distrist Judge Jénnjfer A. Dors
September 23, 204

89 See Shamrock QOil & Gas Corp. v. Shegfs8 U.S. 100, 107 (1941) (“We think these
alterations in the statute are of controlling significance as indicating the Gsiugra purpose
to narrow the federal jurisdiction on removal . 7). .
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