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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Kelly Woodburn and Thomas Woodburn, Case No.: 2:19-cv-01488AD-VCF
Plaintiffs

Order Denying Defendant’s Motion to
V. Dismiss and Motion to Strikeand Lifting
Stay of Discovery

City of HendersonDoes }V, Roe
Corporations-V, [ECF Nas. 8, 9]

Defendang

CorrectionsofficersKelly and Thomas Woodburn bring a Fair Labor Standards Act
(FLSA)! claim on behalf of themselves and all similarly situated City of Hendersptoyees
who were required to work unpaiwertime? The City moves to dismiss theilaim, arguing
that the Woodburns have failed to plausibly alleg€&la®A violation under the standard
articulated inLanders v. Quality Communications, Ifidt also moveso strikeany allegations
in the complaint that refer to currently employed corrections officers bettaaseofficers are
allegedly subject tanarbitration agreemetihat precludes their membership in the proposec
class* | deny both motionbecaus¢he Woodburnsufficiently allege that, during their
respective work periods, they were required to work unpaid, overtime hours; and the City

motion to strikethe class allegations premature.

129 U.S.C. 8§ 201-219.
2 ECF No. 1-2 (amended complaint).

3 ECF No. 8 at 5 (citingtanders v. Quality Comem, Inc., 771 F.3d 638 (9th Cir. 2014)
(motion to dismiss)

4 ECF No. 9 (motion to strike).
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Background®

The Woodburnsvorked as correctiaofficers for the Cityfrom approximately
November 2007 through July 2018, before each refirBath officers provide considerable
detail about their time spent working for the Citycluding an explanation of each type of shi
they worked for each year of their employment, the amount of days they worked each we
how many hours they worked each day, aloitl) their pay rates’ For exampleMs.
Woodburn notes that she worked “Graves B’ shift” from “August 2013 through August 20
which required her tavork from 7:00 p.m. to 7:00 a.m. three days one week and four days
next, totaling 86 hours over a “two-week pay period” at $44.11 perthéund Mr. Woodburn
states that, from “August 2016 through August 2017,” he worked “Days B’ shift,” which
required him to be at work from 7:00 a.m. to 7:00 p.m. three days one week and foueday
next, totaling 86 hours over a “two-week pay period” at $38.11 per*hour.

For “each and every shift” they workethe Woodburnsverealsorequired to come to
work approximately thirty to forty minutdseforethe start of their shiftand leave
approximately twenty to fortyfive minutes after the end of their shift8. During those times,
theyneededo change into and out of their uniforms, check their scheduldsjefesther

officers, anckeithercollector lock up their supplies (including vehicles and firearthsh Ms.

® Thisis merely a summary of facts alleged in the complaint and should not be construed
findings offact.

® ECF No. 1-2 at 1 10, 11.
71d. at 11 25, 27.

81d. at{ 25.

%1d. aty 27.

01d. at {1 13, 18, 26, 28.
1d. atqq 15, 20.
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Woodburn’s case, these required tastdedroughly sixty minutes of unpaid overtimedach
shift she worked, for which she was deprived approximately $12,042.94 eacf yeai Mr.
Woodburnallegedlyworked fortyfive minutes of overtimevery shift, depriving him of
$7,804.16 in overtime payer year:?

The Woodburns bring this FLSA class action, seeking to certify a class of all amde

former City employees who were denied overtime pay while working as correctimess

during the three yeatsefore they filedheir complainton July 3, 2019* The City moves to
dismiss,arguingthattheallegations are insufficient fgausibly allegean FLSAviolation.*® It
also moves to strike any allegations purporting to include current employees in the propo
class because those employees are subjechtmdatory arbitration agreement that preclude
their participation in thisction'®
Discussion

l. The City’s motion to dismiss

A. Standard of review

District courts employ a twetep approach when evaluating a complaint’s sufficienc)
a Rule 12(b)(6) motion to dismiss. The court must first accept as true afileeliactual
allegations in the complaint, recognizing that legal conclusions are not entitled teuthmgasn
of truth}” Mere recitals of a claim’s elements, supported by only conclusory statements,
121d. at 1 26.
131d. atq 28.
141d. at 1 33, 35.
1SECF No. 8.
18 ECF No. 9.

17 Ashcroft v. 1gbgl556 U.S. 662, 67879 (2009).
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insufficient!® The court must then consider whether the it factual allegations state a
plausible claim for reliet? A claim is facially plausible when the complaint alleges facts tha
allow the court to draw a reasonable inference that the defendant is lialhle &leged
misconduct® A complaint that does not permit the court to infer more than the mere [gtss
of misconduct has “allegedbut not shown-that the pleader is entitled to relief,” and it must
dismissed?

B. The Woodburns plausibly allegean FLSA violation.

“The FLSA’s minimum wage and overtime provisions are central among the prote
the Act affords to workers?? For public lawenforcement employegihe FLSA requires
“overtime pay of one and a half times an employee’s hourly wage for every hour worked”
the applicable, statutory threshdftiBoth parties agree that the Nir®rcuit’'s decision in
Landers v. Quality Communications, lacticulates the pleading standard for FLEAIMS
requiring that plaintiffs allege th#tey“worked more than forty hours in a given workweék.”

Consistent with Federal Rulel8&andersdoes not requirdetailed factual pleading amsl

1814,

191d. at 679.

2014,

21 Bell Atl. Corp. v. Twomb|\5650 U.S. 544, 570 (2007).

22 pdair v. City of Kirklang 185 F.3d 1055, 1059 (9th Cir. 1999).

23 Probert v. Fam. Centered Servs. of Alaska,, 1661 F.3d 1007, 1009-10 (9th Cir. 201s8e
also29 U.S.C. 88 207(a)(1), (k) (describing overtime pay and hours requirements for thos
“employ[ed]by [a] public agency engaged in fire protection or law enforcement activities”)

24 anders 771 F.3d at 644-45.
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“contextspecific;” “mathematical precision” is not demandé&d.anderssimply requiresan
FLSA plaintiff to allegethat actual overtime went unp&itl.

The Wadburns meet this standardandersprescribesnultiple ways that plaintiffs can
establish a plausibIELSA claim, including estimating the length of an average workweek a
the pay received in an average workweek, estimating the amount of owseges allegedly
owed, or pleading “any other facts that will permit the court to find plausibfityBoth Kelly
andThomas Woodburn provide comprehensive details about the specific weeks they amar
the hours they wodd each shift and each pay period, as well as a specific accounting of h
many overtime hours they were required to work per shift and their job duties during thos
overtime hourg® Theyalso calculate how much overtime pay the City owes tfeffhe Ninth

Circuit, as well as courts in this district, repeatedly deem similar allegatidingent tostate a

plausible FLSA claint®

251d. at 643—-45 (quotingiundy v. Cath. Health Sys. of Long Island Ji7d.1 F.3d 106, 114 (2d
Cir. 2013),andDejesus v. MF Mgmt. Servs., LLT26 F.3d 85, 90 (2d Cir. 2013)).

26 d.

271d. at 645 (citingTwombly 550 U.Sat 555;Igbal, 556 U.Sat 678;Prudl v. Caritas Christj
678 F.3d 10, 10, 14 (1st Cir. 2012) (discussing Fed. R. Civ. P. 8)).

28 ECF No. 1-2 at 11 13, 15, 18, 20.
291d. at 11 &, 28.

30 See, e.glLanders 771 F.3d at 643oon v. Canon Bus. Sol., In692 Fed. Appx. 631, 631
(9th Cir. 2015) (noting that allegations identifying “tasks for which [plaintiff] waspaid” and
allegations “that [plaintiff] regularly worked more than eight hours in a day and forty imoairs
week” were sufficient at the pleading stagegader v. HG Staffing, LL®lo. 3:16ev-00387,
2017 WL 843170, at *5 (D. Nev. Mar. 2, 2017) (finding that plaintiffs “sufficiently state an
FLSA[-]overtimeclaim” because they provide their weekly schedules; hours worked; an
accounting of their general, overtime hours; and an “estimate of how much unpaid overtin
week each individual plaintiff is seeking based on each individual's specific houtly rate
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The City’s reliance on non-binding precedémtoes not persuade me otherwise.
Coyne v. Station Casinos LExandLevert v. Trump Ruffin Tower I, LLE both district court

judges declined to find that plaintiffs had plausibly alleged~LSAviolation because they

failed to allege specific shift lengtlasiring a giverwork week requiring the court to intuit how

many hours each plaintiff had worked and calculate whether they were due overtitheTpay

is not the case helecausehe Woodburns have already performed those calculations, all while

providing the specific hours they’d worked duriegch work perioéind the amount of overtim

pay theyclaim theyare owedbn a yearly basis. Antbhnson v. Pink Spot Vapors Iffonly

D

confirms my analysis. There, as hehe plaintiff provided the hours he’d worked and asserted

that he’d not been paid for those hours, plausibly alleging a violation of the #LSA.I deny
the City’s motion to dismiss the Woodburid’SA claimas insufficiently pled
Il. The City’s motion to strike

The City moves to strike thadlegations in the complaint thadfer to absent class

members who are current City employeaguing thathose employees are subject to a

31 SeeECF No. 8 at 7-8. “A decision by one judge in this district is not binding on any oth
district judge . . . and does not constitute the rule of law in this district.” L.R.3@).7-

32 Coyne v. Station Casinos LL8o. 2:16ev-02950, 2017 WL 1745031, at *4 (D. Nev. May 2

2017).

33 Levert v. Trump Ruffin Tower |, LL.@lo. 2:14ev-01009, 2015 WL 133792, at *4 (D. Nev.
Jan. 9, 2015).

34 See Coyne2017 WL 1745031 at *4 (“Plaintiff's failure tdentify specificshift lengths and
details of a spefic work week requires the court to assume that he always worked five shi
eight hours per week . . . /)pvert 2015 WL 133792 at *4 (“This finding, though, requires t
Court to assume that Plaintiffs were assigned at least five shifts of elgtdach workweek,
which is also something that the Complaint does not allege.”).

3% Johnson v. Pink Spot Vapors Inklo. 2:14ev-1960, 2015 WL 433503 at *4 (D. Nev. Feb. |
2015).
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mandatory arbitration agreement that precludes their participation or recovesyastthin®’ In
support ofits motion, the City attache@wo collectivebargaining agreements allegedly signeg
the Henderson Police Officers’ Association on behalf of the City’s casrectffices, each of
which purportdo contain a “grievanggprocess” provision mandating arbitration of pay
disputes, which seemingly inclui& SA-basedclaims®® The Woodburns argue that this mot
is premature and, regardlessatlthecollectivebargaining agreements do not bar current
employees from litigating FLSA claims because “FLSA rights are separatademgident from
any rights conferred by a [collective-bargaining agreeméptBecause | agree that the City’s
motion to strike is premature, | need not address whether | can considezxtiaseous
documents on a Rule 12(f) motionwhether they preclude certain absent class members f
participating in the litigation.

Under Rule 12(f)it is within the district court’sliscretion to “strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, and scandalbeis”f&The
function of a 12(f) motion to strike is to avoid the expenditure of time and money that meig
from litigating spurious issues by dispensing with those issues prior to*trisn. deciding a

motion to strike, courts may not resolve disputed and substantial factual or legafissue

S"ECF No. 9 at 8-17.
38 Sedd., Exs. 1, 2.

39 ECF No. 15 at 15-16 (purporting to provide quotations f&anall v. Univ. Med. Ctr. of S.
Nev, 2012 U.S. Dist. LEXIS 162664, at *2 (D. Nev. Nov. 14, 2012)).

40 Whittlestone, Inc. v. Hand-Craft C&18 F.3d 970, 973 (9th Cir. 2010) (citiRgd. R. Civ. P.
12(f)).

411d. (quotingFantasy, Inc. v. Fogeriyp84 F.2d 1524, 1527 (9th Cir. 19983y’d on other

grounds by Fogerty v. Fantasy, In610 U.S. 517 (1994)) (internal quotation marks omitted).
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Nevada district courts frequently cheterize a Rule 12(f) motion as “an extreme and drastid
remedy” that “is heavily disfavored?

| find that the City’sargumentsabout the scope of the class—including assertiuaits
some absent class members are precluded from recovering in this susebiey aréound by
arbitration agreementsarepremature. While neither party provides Ninth Circuit authority
this issue, numerous district courts have declined to strike class allegatitresbasis that son
or all absent class members are bobopéarbitration provision$? As oneexample, the court in

In re Vizio, Inc, Consumer Privacy Litigtion declined to strikeéhe plaintiff's class definition,

43 See Novva Ausrustung Grp., Inc. v. Kajidka. 2:17cv-01293, 2017 WL 2990850, at *2 (D.

Nev. Jul. 3, 2017) (citindrmed Forces Bank, N.A. v. FSG-4, LIND. 2:11ev-654, 2011 WL
5513186, at *4 (D. Nev. Nov. 10, 2011Rpadhouse v. Las Vegas Metro. Police D280
F.R.D. 535, 543 (D. Nev. 2013) (“Given their disfavored status, courts often require a shg
of prejudice by the moving party before granting the requested relief.”) (quotationd)nite .
Fair Hous. Cntr., Inc. v. Clark Cnty565 F. Supp. 2d 1178, 1187 (D. Nev. 2008) (“A 12(f)
motion is a drastiremedy and is generally disfavored by federal courtse§;also Wein v.
Kaiser, 647 F.2d 200, 201 (D.C. Cir. 1981) (“[M]otions to strike, as a general rule, are
disfavored.”);Calaprico v. Sun Microsystems, In¢58 F. Supp. 1334, 1339 (N.D. Cal. 1991
(same)

44 See, e.gGraves v. &. & Pac. Specialty Fin Inc, No. C 13-1159, 2013 WL 5945851, at *
*4 (N.D. Cal. Nov. 4, 2013) (finding defendant’s motion to strike cltgn allegations
regarding arbitrability of absent clasgember claims was “premature,” given that defendant
“has not filed an answer to the complaint, discovery has not yet commenced, and no mot
class certification rebeen filed); Cholakyan v. MerceddBenz USA, LLC796 F. Supp. 2d
1220, 1246 (C.D. Cal. 2011) (fimdy that a motion to strike class allegations was premature)
where defendant had not filed an answer and discovery had not bBgddie v. Signature
Flight Support Corp.No. 19¢€v-03044, 2019 WL 3554383, at *3 (N.D. Cal. Aug. 5, 2019)
(“While class allegtions may be stricken from the pleadings, numerous courts within this (
have determined that motions to strike class allegations are disfavored becatise domclass
certification is a more appropriate vehicle for arguments about class pydp(ieternal
citations and quotation marks omittesge also T.K. v. Adobe Sysc., No. 17CV-04595, 2018
WL 1812200, at *13 (N.D. Cal. Apr. 17, 2018) (“[T]he Court finds it more appropriate to
address these issues at the class certification stageboth sides have had the opportunity tg
further develop their arguments and engage in discovehy.f¢ Wal-Mart Stores505 F. Supp.
2d 609, 615 (N.D. Cal. 2007) (“In the absence of any discovery or specific arguments rela
class certification tte [c]ourt is not prepared to rule on the propriety of the class allegation:s
explicitly reserves such a ruling.”).
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despite the defendant’s evidence that some absent class membedyswmerdy arbitration
provisions, because “a motion for class certification is the proper juncture toishetevhether
the enforceability of unnamed class members’ arbitration agreements usdejaintiffs’
ability to establish any of the requirements of Rule 2330 too inGraves v. Southwestern &
Pacific Specialty Finance, Inovhichdeclined to strike class allegations that “putative class
members except the [p]laintiffs” and certain other individuals “have ente@iimding
arbitration agreements,” presumptively excluding them from the Halsagree with their
reasoning. While the City’s arguments may ultimately prove to be persuasive, | fiitd that

motion to strike is premateand unnecessagiven that it requires me to consider materials

outside the pleadings, the City has yet to file an answer to the complaint, discovery has npt

commenced, and no motion for class certification has beerffil&,| deny its Rule 12(f)
motion to strike.
Conclusion
IT IS THEREFOREORDERED that the City’s motions to dismiss and stfikéF Nos.
8, 9] are DENIED. IT IS FURTHER ORDERED thdhe stayof discovery[ECF No. 20] is
lifted, and the partiesust file theirproposed discovery plan and scheduling order by Octol

20, 2020.

er

U.S. District udge Jenkifet A. Dors
September 29, 203

“%n re Vizio, Inc, Consumer PrivLitig., No. 8:16mI-02693, 2017 WL 11420284, at *7 (C.D
Cal. Jul. 25, 2017).

46 Graves 2013 WL 5945851, at *3—*4.

47 See id(citing In re WakMart Stores 505 F. Suppat615-1§. Currently the City’s
arguments are essentially in opposition to ayatfiled classcertification motion
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