United States of America ex rel Tali Arik, M.D. v. DVH Hospital Alliance, LLC, Inc.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
United States of America ex rel. Tali Arik Case No.: 2:19-cv-0156D0AD-VCF
Plaintiff

Order Granting Defendant’s Motion to
V. Dismissand Granting Plaintiff 's Motion
Seeking Leave to Amend

DVH Hospital Alliance, LLC
[ECF Ncs. 22, 23, 42, 46]

Defendant

Relator Tali Arik brings this qui tam suit under the False Claims Act (FCA) against
defendant DVH Hospital Alliance, LLC, claiming that Desert View Hospital andatt s
defrauded théederal government by seeking reimbursement for medically unnecessary ai
improper services, treatments, and tésBVH Hospital moves to dismiss Arik’s claims,
arguing that Arik has failed to plead his allegations with sufficient partitylamder Feleral
Rule of Civil Procedure 9(bjailed to allegesufficient facts demonstrating the hospital’s
noncompliance with federal regulatigrend alleged nothing more than his subjective
disagreement with the hospital staff's diagnoses, which is insufficient to $@pfpaud clain?
Because Arik’s claims are insufficiently pled, I grant the motion to dismissatidlly grant hig
motion seeking leave to amefdArik may amend if he can allege (1) actual violations of the
various regulations governing Desert View Hospital, (2) material ceritficat medical
services seeking reimbursement for improper treatment, (3) sufficiecibitioht false claims

were atually submitted to and reimbursed by the federal government, and (4) facts

L ECF No. 14 (first amended complaint).
2 ECF No. 22 (motion to dismiss).
3 ECF No. 42 (motion seeking leave to amend).
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demonstrating more than mere disagreement with the diagnoses and treatnent®spital’s
staff. Arik may not amend his complaint to add new relators.
Background*

l. Arik’s allegations

Arik is an experienced cardiologist who worked at Desert View Hospital in Nye Co
Nevada for roughly three years as a physician, including year as Medical Chief of St&ffin
early 2019, Arik became troubled by certain nevcficas and policies at the hospitallhe
hospital’s CEO, Susan Davila, had informed Arik that low patient admissions, hightpati

transfer rates, and conservative testing and treatment practices had plurigespitaé into

inty,

financial precarity’ To remedy this problem, Davila proposed two solutions: contracting with a

new hospitalist company and hospitalist, and proactively treating more patients raMimse
thereby increasing patient admissions and decreasing transfers to other lfogpatala’s
solution appeared to work—from January through May 2019, revenue at the hospital grev
50% for patients covered by Humana Medicare Advantage insutance.

But Arik maintains thathe hospital generated this revenue by violatatgral law,
misdiagiosing plaintiffs andprovidingimproper patient treatmef. Arik’s complaint details

42 patients—identified by number, their medical histories, chief complaints, diagnoses, af

4 This is merely a summary of facts alleged in the complaint and should not be construed
findings of fact.

S ECF No. 14 at 7 11-13.
®1d. at 1 3941.

71d.

81d. at 11 4244.

°1d. at 7 51.

01d. at 7 45.
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some cases, their treatmeat diagnostic testing. Arik claims that each of these patients wa
mistreated in some way, relying both on imiedicalexperience anthe practice standards
articulated by medical texts likkraunwald’s Cardiology Practice StandardedACC
Appropriate e CriteriaMethodology: 2018 Update: A Report of the American College of
Cardiology Appropriate Use Criteria Task Forée He alsobroadlyclaims that Desert View
Hospital “willfully and fraudulently submittédclaims for unspecified reimbursement “for
services rendered” to each patient, and “was paid by the government based on a false
certification of compliance with Federal Regulations and EMTALA.”

Arik’'s assessmentof these patients’ treatments are not uniforsorme describe specifi
discrepanciesdiween symptom presentation and diagnosis/treatment, while others expres
disagreement with certain diagnoses. For exampteem 5 was admitted foa “left molar
tooth infection,” but then underwent an expensive echocardiogram, which is noresalyed
for heart conditions® Patient 26 also received an echocardiogram after complaining of
weakness and fatigue, despite an echocardiogram not being appropriate for his syfh@otn

for someone like patient 42, Arik appears to merely disagree with the hospithigt'®sis,

11See, e.gid. at 17 118-34.

121d. at  70;see alsad. at §171-77, 93—98, 104, 108-11, 115, 158. For other patients, Ar
abandons even this level of specificity, claiming that “Desert View Hospitiilyiland
fraudulently submitted a claim for thousands of dollars for these unnecessarglrtesdgcand
was pa by the government in violation of the False Claims AG¢€e idat 11 134148;see
also id.at 11150-56 (swapping “unnecessary medical tests” with “higher reimbursing cods

¥|d. at 1138
41d. at 7 139.
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without explaining the basis for his disagreement or whether the grounds disdygseement
would have been apparent at the time of diagn8sis.
Il. Desert View Hospital

TheDepartment of Health and Human Services, CerfterMedicare & Medicaid
Services (CMSilesignatedesert View Hospital a “critical access hospital” (CAtthich

receivessignificant federal funding tmaintainaccess t@and reduce the financial vulnerability

of hospitals servingural communities® CAHs are subject to a variety of specific regulations

as well as regulations that govern hospitals and medical providers more generadky satbrof
interrelatedregulationsare relevant to this actioMedicare’s requirements, CAH
regulations'® andthe Emergency Medical Treatment and Labor Act (EMTAER)

A. Medicare

The Medicare program provides basic health insurance for individuals who are 65
older, disabled, ordve enestage renal disease.“[N]Jo payments may be made . . . for any
expenses incurred for items or services . . . [that] are not reasonable asanyefceshe
diagnosis or treatment of iliness or injury to improve the functioning of a malformed body
member[.]?! Medicare reimburses providers for inpatient hospitalization only if “a physici

certifies that such services are required to be given on an inpatient basidgfordsuidual’s

151d. at § 156 (“[O]ne of the diagnoses is acute myocardial infarction . . . . Patient 42 did
have myocardial infarction.”).

161d. at 1 26-23.

1742 U.S.C. § 139%t seq.

1842 C.F.R. Part 485 Subpart F.
1942 U.S.C. § 1395dd.

20id. § 1395c.

21id. § 1395y(a)(1)(A).
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medical treatment, or that inpatient diagnostic study is caéigirequired and such services af
necessary for such purposg.”

CMS administers the Medicare program and issues guidance governing reimburse
CMS defines a “reasonable and necessary” service as one that “meets, but does nahexcs
patient’s medical negdandis furnished “in accordance with accepted standardsedical
practice for the diagnosis or treatment of the patient’s condition . . . in a setting giprapthe
patient’s medical needs and conditidd.Medically necessary services are those “needed td
diagnose or treat an iliness, injury, conditidisease, or its symptoms and that meet accepte
standards of mediciné* The Medicare program expects doctors to exercise their clinical
judgment based on “complex medical factors” but does not give them unfettered discretig
decide whether inpatit@admission is medically necessary: “The factors that lead to a partic
clinical expectation must be documented in the medical record in order to be granted
consideration.®® And medical necessity is considered a question of fact: “A physician’san
certification will be evaluated in the context of the evidence in the medical r&€ord.

B. Critical Access Hospitals

In 1997 the Balanced Budget Act created @wH certificationprogram for hospitals
located in rural area®. CAHs are reimbursed differently by both Medicare and Medicare

Advantage than other acute hospitals, and those providers’ reimbursement scheciéferals

221d. § 1395f(a)(3).

23 CMS, Medicare Program Integrity Manual § 13.5.4 (2019).

24 CMS, Medicare & You 2020: The Official U.S. Government Medicare Handbook 114 (2
2542 C.F.R.§ 412.3(d)(1)(i5ee alsad. § 412.3(a){); see generally2 U.S.C. § 1395f(a)(3).
26 42 CF.R.§ 412.46(b)see alsad. §§ 412.3(d)(1)(i), 412.3(d)(3).

27105 Pub. L. 33, 111 Stat. 251, § 1820 (Aug. 5, 1997).
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from one anothef® Hospitals must meet specific requirements to qualify for CAH certificat
andreceive the CAH Medicare reimbursement rates, including complying with applicabl
federal laws and regulations “related to the health and safety of patientstaimiag a
maximum number of 25 inpatient beds, which may be used for either inpatient orto®aling-
services; an@stablishingagreements with other hospitals to provide “[a]dditional or special
diagnostic and clinical laboratory services that are not available at the €AH.”

C. EMTALA

EMTALA, colloquially known as the “Patient Anti-Dumpinfct,”° proscribes the
“dumping” of emergency patients unable to pay for services, generally requiring intaikalso
receiving Medicare reimbursement to stabilize those patiéntsider EMTALA, a hospital
must screen and treat an emergency patietassithe patient requests transfer in writing or t
hospital is unable to provide adequate medical treatment to stabilize the Fatiéoiations of
EMTALA are subject to civil monetary penalties)d the statute provides a private right of

action agaist hospitals for violations of EMTALA but not against physici3hs.

28 Compare42 C.F.R. 88 413.1(a)(2)(i), 413.1(b), 413.5, 413.70, 413.114 (articulating a cd
based reimbursement scheme coupled with interim, per diem payment for operatimgps)pe
with 42 U.S.C. 8 1395w-28nd id.8 422.300 (articulating a capitation payment system, with
fixed payments based on previous cost reports and risk adjustments).

2942 C.F.R §§ 485.608, 485.620(a), 485.635(c)(1)(ii).
30 Eperhardt v. City of Los Angele&2 F.3d 1253, 1255 (9th Cir. 1995).

311d. (characterizing H.R. Rep. No. 241, 99th Cong., 1st Sess. (18p6jted in1986
U.S.C.C.A.N. 726-27)see alsal2 U.S.C. § 1395dd(a).

3242 U.S.C. § 1395dd(a), (b).
33 Eberhardt 62 F.3d at 1257 (“The plain text of EMTALA explicitly limits a private right of
action to the participating hospital.9ee alsal2 C.F.R. 88 489.24(qg), 489.53(b).
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II. Arik’s suit

Arik brings thisqui tamsuit on behalf of the United States, which has declined to
intervene in this actioft He alleges that Desert View Hospital falsely certifisccompliance
with EMTALA, the CAH regulations, and, in his briefing, Medicare’s requiremems
submittediraudulentrequestseekingreimbursement fomproper and unnecessary medical
services®® Desert View Hospital moves to dismiss, arguing thak’Arallegations are
insufficiently particulaized he has failed to allege actual violations of the applicable regula
and his theories of fraud are insufficiently pfedArik disagreed’ but also seeks leave to ame
his complaint® and provides a proposathendedomplainé® thatadds new allegations,
relators, and defendants. | grant Desert View’s motion to dismisgrantirik’s motion
seeking leave to amemal part,asl do not permit him to add new relators to his complaint.

Discussion

l. Motion to dismiss

District courts employ a twetep approach when evaluating a complaint’s sufficienc)
a Rule 12(b)(6) motion to dismiss. The court must first accept as tnelbfiled factual
allegations in the complaint, recognizing that legal conclusions are not entitled teuthmgasn

of truth#° Mere recitals of a claim’s elements, supported by only conclusory statements,

34ECF No. 2 at 2.

35 See generallfECF No. 14.

36 SeeECF No. 22.

37T ECF No. 41.

38 ECF No. 42.

39 ECF No. 43.

40 Ashcroft v. Igbal556 U.S. 662, 678—79 (2009).
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insufficient** The court must then considwhether the welbled factual allegations state a
plausible claim for relief? A claim is facially plausible when the complaint alleges facts tha
allow the court to draw a reasonable inference that the defendant is lialhe &leged
misconduct® Additionally, “as with all fraud allegations, a plaintiff must plead FCA claims
‘with particularity’”” under Rule 9(b}* To satisfy Rule 9(b), “a pleading must identify ‘the wi
what, when, where, and ha the misconduct chargetids well as “what is false or
misleading about [the purportedly fraudulent] statement, and why it is fafse.”

A. The FCA

The FCA imposes significant civil liability on any person who “knowingly presents,
causes to be presented, a false or fraudulent claim for paymegpraval”’; “knowingly makes,
uses, or causes to be made or used, a false record or statement material to adatheentf
claim’; or “conspires to commit” either of the previoasts*® The Act allows a private plaintiff
to enforce its provisions by bringing a qui tam suit on behalf of the United $tafesstate an

FCA claim, a plaintiff must allege “(1) a false statement or fraudulenseafrconduct, (2)

made with scienter, (3) that was material, causing (4) the government to pay out mimmiytg

41,
421d. at 679.
3.

44 Winter ex rel. United States v. Gardens Retpsp and Med. Ctr., Ing.953 F.3d 1108, 1116
(9th Cir. 2020).

4> Cafasso, U.S. ex rel. v. Gen. Dynamics C4, 8ys, 637 F.3d 1047, 1055 (9th Cir. 2011)
(quotingEbeid ex rel. United States v. Lungwt26 F.3d 993, 998 (9th Cir. 2010) (internal
guotation marks and citations omitted)) (alteration in original).

4631 U.S.C. § 3792(a)(1).
471d. § 3730(b).

or
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moneys due?® Courts are advised to interpret the FCA “broadly, in keeping with Congres
intention ‘to reach all types of fraud, without qualification, that might result imdia&loss to
the Government.*®

Arik’'s allegations fall under a “false certification” theory of FCA liability, iafh can le
either “express” or “implied3 Express certification occurs when “the entity seeking paym
certifies compliance with a law, rule[,] or regulation as part of the psdbesugh which the
claim for payment is submitted? Implied certification occts “when the defendant submits &
claim for payment that makes specific representations about the goods or seovickdpbut
knowingly fails to disclose the defendant’s noncompliance with a statutory, regulatory, or
contractual requirement? As theSupreme Court held idniversal Health Service$nc. v.
United States ex reEscobar under the implied-certification theory, a defendant’s payment

request must make “specific representations about the goods or services provided” and t

ent

|

ne

defendant’s “fdure to disclose noncompliance with material statutory, regulatory or contragctual

requirement$§must renderthose representations misleading half-trutiis.”

48 United States ex rel. Campie v. Gilead Scis., 862 F.3d 890, 899 (9th Cir. 2017).

49 Gardens RegHosp, 953 F.3d at 1116 (quotirgnited States v. Neifewhite Co, 390 U.S.
228, 232 (1968)).

0 Sedd. at 1114.
1 Ebeid 616 F.3cat 998.
52 Universal Health Servsinc. v. United States ex rel. Escops86 S. Ct. 1989, 1995 (2016).

53 Escobar 136 S. Ct. at 200kee also United States ex rel. Rose v. Stephens908te.3d
1012, 1018 (9th Cir. 2018) (“We conclude, therefore, that Relators must &csiars two
conditions to prove falsity, unless and until our court, en banc, integsetbardifferently.”)
(assessing wheth&scobaroverturned the Ninth Circuit’s holding Ebeid which held that
implied falsecertification claims were subject &dripartite test).

9
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1. Arik’s allegations fail to satisfy Rule 9(b)’s pleading standards.

Arik’s professional disagegnent with [2sert View’s diagnoses and treatments are-w
documented? buthe has failed to allege sufficient facts indicating (1) whether the describe
claims were submitted to the government for reimbursen@nivhetheDVH Hospital’s
alleged false ertifications were implied or express; a3 if implied, what material
misrepresentations were made to the government regarding those claims. The idunthdGes
not require a plaintiff to “identify representative examples of false sl&insupport every
allegation,®® but he musallege “particular details of a scheme to submit false claims paire
with reliable indicia that lead to a strong inference that claims were actuathjtsadb™® Arik
broadly asserts that claims were submitted for reimbursement thkvbedjbare, Medicare
Advantage, Medicaid, CHAMPUS, and Trica&rayhile cursorily repeating that DVH Hospital
“submitted” unnecessary and fraudulent claims that were “paid by the govermhét’only
do these allegatiorfail to “supply reasonable indicia that false claims were actually submit

buttheyfail to articulate to whom those claims were submjtieldether they included implied

ol

2dl

ed,”

or

express certifications, whethewosefalse certifications were material to DVH Hospital receiving

%4 See ,e.gECF No. 14 at 1 134-56.
S ECF No. 41 at 12 (quotingbeid 616 at 998)).

6 Ebeid 616 F.3d at 998 (quotiridnited States ex rel. Grubbs v. Ravikumar Kannegaft
F.3d 180, 190 (5th Cir. 2009)) (internal quotation marks omitss;also United States v. Oj4
Valley CmtyHosp, Inc, 2018 WL 6177257, at *7 (C.D. Cal. Jul. 30, 2018) (“Relator has ng¢
pleaded who submitted the false claims, any $ipedaims that were submitted to CMS, any
actual fraudulent charges Ojai submitted, or why the representations werg. false

5"ECF No. 14 at 11 14, 32.
81d. at § 139see alsad. at 1141 (“Relator believes that Desert View Hospital willfully and

fraudulently submitted a claim for this unnecessary medical test and was plagdowernment

in violation of the False Claims Act.”j;152 (“Relator believes that Desert View Hospital
willf ully and fraudulently submitted a claim for the higher reimbursing code and was paid
government . . .”){156 (same)y 158.

10
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payment, and under what scheme DVH Hospital reaped ill-gotten financial re\WaBds.
because Arik could amend his complaintémedy these pleading deficiencié$ dismiss his
claimswithout prejudice.
2. Arik’s theories of fraudulent activity

Arik alleges multiple theories ofdud, whichargely divide into two bucket®esert
View Hospital falsely certified complianceith the CAH program and EMTALA when it soud
federal reimbursemenand the hospital provided medically unnecessary treatrapdtseceived
federal reimbursemenin violation ofMedicare’sregulations.DVH Hospital makes two
arguments in replyFirst, itassertghat Arik fails to allege nowompliance with CAH
regulations or EMTALA and, regardless, the hospitatspliance witithose regulations
immaterial to federal reimbursement of clain®econd, it arguabat Arik’s disagreement with

thehospital stafk treatment planfails to support an FCA claim.

9 As DVH Hospital argues, these details matter. Under Medicare Advantageafoplexa
diagnosis is sent to a Medicare Advantage insurer, who reviews the claim forgbotent
inaccuracies before submitting riakljustment data to the government to develop prospecti
yearly capitation ratesSeeECF No. 22 at 20-21 (citing 42 C.F.R. § 422.503(b)(4)(vi)). So
Arik alleges fraud under a Medicare Advantage program, he would also need to allege D
Hospital’'s fraud went undetected, thereby passing along inflateddjsktment data to the
government and resulting in inaccurate capitation rates for senseesl. But for Medicare,
DVH Hospital is liable for fraud where it submits a cost report that containsurae inpatient
service reports and receives an inflated reimbursement above its per dieBemtdat 20.

Other district courts have persuasively dismissed FCA claims for similarly natgepjeadings|

See, e.gUnited States ex rel. Modglin v. DJO Glob. [ri14 F. Supp. 3d 993, 1028 (C.D. Ca
2015) (dismissing FCA claim under Rule 9(b) because relators did not plead “any @liegati
concerning the rules government reimbursement under any of these programs in the thirg
amended complaint”)Jnited States v. Todd Spencer M.D. Med. Groigm 11-1176, 2016 WL
7229135, at *5 (E.D. Cal. Dec. 14, 2016) (dismissing express certification claim becatese
failed to allege facts showing that defendants expressly certified theitianogowith various
laws).

%0 Arik’s proposed second amended complaint, while providing considerably detail
regarding Desert View Hospital’'s improper diagnoses and treatments, does notegequa
remedy these pleading defects and seemingly provides no new details about whether the
fraudulent claims were actually submitted reimbursement
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a. CAH and EMTALA violations under the FCA

Arik does not clearly allege thBXvVH Hospital violated CAH regulations or EMTALA |
treating its patientsAmong other requirementa CAH facility must maintain agreements wit
other hospital$o refer or transfepatients requiring “diagnostic and clinical laboratory servic
that are not available at the CAH” and maintain “no more than twamtynpatientbeds.®*
EMTALA broadly proscribes “dumping’ patients” unable to pay for emergency treatment
other hospitalgpermittingthose patientstransfer onlyat the patients’ request where the
receiving hospital is incapable of providing adequatattnent®? Neither regulationhowever,
seemingly placean affirmative duty on hospitals to transfer pati€htdnd & DVH Hospital
points out, Arik does not allege violations of these provisitheshospitamaintains statutorily
mandated transfer agreemewith other hospitaland instead of dumping patienis{perhaps

too) enthusiasticalljreas them®* Arik appears to concede this, not only failing to explain h

142 C.F.R. 88 485.616(a)(1), 485.620(a), 485.635(c). In his opposition, Arik dsaels'H
Hospital submitted fraudulent claims under 42 C.F.R. § 412.3(d)(1), which states thahinp
admission is appropriate for payment when the admitting physician expectsra patineed to
remain for hospital care that “crosses two midnigh®&seECF No. 41 at 10. Allegations
supporting this theory, and this regulation, are nowhere to be found in the operative pleag

62 Bryant v. Adventist Health Spw/est 289 F.3d 1162, 1165 (9th Cir. 20q)terpreting 42
U.S.C. § 1395dd(aJe)).

®31d. at 1166;James v. Sunrise Hos|86 F.3d 885, 887 (9th Cir. 1996) (noting that EMTALA
was designed to require hospitals to stabilize and treat patients, absensafoedrensér or an
inability to provide treatmentBooker v. Desert Hosp. Cor@47 F.2d 412, 414 (9th Cir. 1991
(“The legislative history of the Act does indicate that Congress intended to preveitdlsos
from refusing to treat or from dumping patients who lack insurance coverage3jso Kizzire
v. Baptist Health Sys., Ine141 F.3d 1306, 1310 (11 Cir. 2006) (holding that an EMTALA
violation exists only where a hospital “either fails to adequately screen atpatidischarges d
transfers the patientitlout first stabilizing the patient’'s emergency medical condition.”)
(internal citations omitted).

64 See generalfECF No. 14.
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DVH Hospital violated EMTALAor CAH in his oppositiorf® butimpliedly admitting that the
operative complaint is devoid of allegations regarding the hospital’s improper number of
inpatient bed$® These déciencies hamstrind\rik’s false-certification claims based on
EMTALA or CAH regulations.

It is alsounclear whethecompliance withitheseregulationss material to receiving
federal reimbursemenas required for an FCA claifi. The Ninth Circuithas ot addressed
whether violations of EMTALA or CAH regulations can supmofalsecertification claim®®
But the FCA defines materiality as having a natural tendency to influence, or be capable ¢
influencing, the payment or receipt of money or prop&tt¥his materiality requirement is a
“rigorous” one, centering on whether the government is likely to attach signifiaance t
compliance in deciding whether to tender paynierithough not dispositive, ateriality can be
demonstrated by alleging that the government “would have the option to decline to pay if

of the defendant’s noncompliance” or if compliancexplicitly a“condition of payment.™

% See generallfECF No. No. 41.

% 1d. at 20 (“Specifically, in the proposed SAC, it is clearly and unequivocally statedebattl
View made a false certification by . . . using in excess of the 25 inpatient bed)limit.”

67 Escobar 136 S. Ct. at 2002-03.

%8 |n Adomitis ex. rel. United States v. San Bernardino Mountains Community Hospital Dig
theNinth Circuit upheld dismissal of an FCA action brought by a relator for violations of th
CAH program’s “distance requirements.” 816 Fed. Appx. 64, 66 (9th Cir. 2020) (unpublis
It did not, however, definitively state that the CAH regulations could, or could not, support
FCA claim.

6931 U.S.C. § 3792(b)(4).
0 Escobar 136 S. Ct. at 2002—-03.

11d. at 2001, 2003see also U.S. ex rel. Hendow v. Univ. of Phqet6d F.3d 1166, 1175-76
(9th Cir. 2006) (noting that the receipt of Title IV funds was “explicitly conditioned” on
compliance with the incentive compensation ban in finding that defendant’s false caaplia
with those bans was materialttee government’s reimbursement decision).

13

it knew

N

strict

e

hed).
an




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

But Arik sidesteps this pleading requirement entirdlike the relator inJnited States.
San Bernardino Mountains Community Hospital Distriaik “fails to link these [CAH]
‘conditions of participation’ to payment requirement$.As that courpersuasivelyeasoned, ir
dismissing relator’s claims, “ltere are numerous laws and regala a hospital must comply
with to receive and maintain CAH designation, and Relator does not point to a specific
regulation, statute, or agreement ‘explicitly condition[ing]’ the payment of clam&€AH’s
requirement<?® So too here. And Arik fails to rebut DVH Hospital’s assertion that EMTAL
violations cannot form the basisafi FCA claim much less explain how federal reimbursem
is tied to DVH Hospital’s compliance with EMTALA! So | dismiss Arik’s theories of fraud
based on false certificatn of compliance with EMTALA or CAH regulations with leave to
amend, on the condition that Akkege actuaViolations of those regulations amdlicia thatthe
hospital’s compliance with those regulations is material to the governmengsodeic provie

reimbursement

2 United States v. San Bernardino Mountaimst Hosp Dist., No. EDCV 1702, 2018 WL
5264362, at *6 (C.D. Cal. Jun. 14, 2018).

21d. (internal citations omitted) (alterations in originale alsdJnited States \Ojai Valley
Cmty.Hosp, Inc, No. CV 17-6972, 2018 WL 6177257 at *8 (C.D. Cal. Jul. 30, 20R)lator
does not point to a specific regulation, statute, or agreement ‘explicitly conditionfieg]’ t
payment of claims on the location requirements or number of beds”) (alteration in Qriginal

"“While Desert View Hospital incorrectly asserts that EMTAd@es not contain a private righ
of action,seeECF No. 22 at 8, the statytermits private suits against hospitals, just not
physicians.See Eberhardi62 F.3dat 1256-57. But Desert View Hospital is seemingly corre
that no court has expressly hetéit EMTALA violations can form the basis of an FCA claim.
See United States ex rel. Sibley v. Delta Reg’l Med, I€¢r.4:17ev-00053, 2018 U.S. Dist.
LEXIS 164155, at *2 (N.D. Miss. Sept. 25, 2018) (“The merits of this motion rest on an isg
first impression: Can EMTALA violations form the basis of a False Claims Act"akefted
States ex rel. Vanderlan v. Jackson HMA, LNG. 3:15€V-767, 2020 WL 2323077, at *9
(S.D. Miss. May 11, 2020) (acknowledging that there is no prior FCA case premised on a
EMTALA violations). | decline Desert View Hospital's invitation to rule thsd EALA cannot
support an FCA claim as a matter of law. But if Arik continues to employ EMTALA ookt
as a p#ial basis for his FCA claim$ will expect both parties to fully brief the issue
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b. FCA claims based on medicalijegitimate services

In his oppositionArik re-engineers many of hidaims to assert that DVH Hospital
defrauded the government by violating 42 U.S.C. § 139%§(s¢q. which stateghat the federal
government will not provide Medicare reimbursement for senttwas‘are not reasonable or
necessary for the diagnosis or treatment of iliness or infanAfik’s first amended complaint
makes no mention dhe Medicare “medical necessity” requiremehbugh it does allege that
hospital staffprovided unnecessary treatmeaitsl that CAHs are required to abide by all
applicable federal regulatiori$ Putting aside this omissipPVH Hospitalconcedes, as it must,
that medicahecessity certifications are material to fedeeahbursement decisions, kargues
that Arik’s allegations are nothing more than his subjective disagreement witldothers’
clinical judgments and are not actionable under the FCA.

The Ninth Circuits recent decision iWinter ex rel. United States v. Gardens Regional
Hospital and Medical Center, In€.guides my analysis. There, the court addressed whether
relator’s subjective disagreement with hospital staff’s certificationsdagpthe medical
necessity of inpatient admissions could form the basis of an FCA €lafs.a matter of first
impression, the court concluded that it could, holding that “false certification otahedi
necessity can give rise to FCA liabilityand that “the FCA does not require a plaintiff to plegd

an ‘objective falsehood.®® Instead, a physician’s certification that treatment was “medically

SECF No. 41 at 9-11.

% See generalfECF No. 14.

""ECF No. 22 at 18.

8 Gardens Red'Hosp, 953 F.3d 1108 (9th Cir. 2020).
?1d. at 1117.

80|d. at 1118-19.
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necessary”can be false or fraudulent for the same reagitras] any opinion can be false or
fraudulent.® The Ninth Circuit also determined ththe Gardens Regional Hospita¢lator
sufficiently alleged fraudulent conduct: she reviewgzhtient admissions #te defendant
hospital, determiedthat those admissions failed to satisfy the hospital’s own admission cri
andpresenteavidence that those admissions wienproperlybilled to Medicare®?

Arik’s operative pleadingpils to satisfy thistandard Unlike theGardens Regional
Hospitalrelator, Arik’'s complaint neither claisnthat Desert View Hospital violated Medicare
“medical necessity” test nor allegi®t the hospital’s staff falsely certified that they were
compliant with this Medicare requirement upon receiving reimbursement. Acikleés not
provide sufficient allegations demonstrating that any of these claims weretteabioi
Medicare reimbursemenfAnd Arik’s disagreementwith the hospital’s medical decisions are
inconsistent, often asserting nothing more than his “reasonable difference of opinkor.”
example, in patient 37’s case, Arik asserts that the hospital’s diagoicatute renal failure wa;
inappropriate, given that her kidney-function parameters were “only those of chronig kidng
disease stage.1P* And for patient 23, Arik criticizes the tssadministered for the patient,
claiming that their results would not affect the patient’s ongoing treatfhiéfttese do not
resemble the diagnostic and treatment disagreements provided®artlens Regional Hospit:

relator, who “allege[d] that a number of the hospital admissions were for désgtiad had bee

811d. at 11109.

821d. at 1120.

8.

84ECF No. 14 at  151.

851d. at § 136. Arik also criticizes tHespital’s continued treatment of a patient who had
requested “do not resuscitate” status, without explaining whether that tneatroarred after hg
had become nonresponsive or whether that patient had changed hisSeenidat  134.
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disprovenby laboratory tests” and that “several admissions were for psychiatric émgtm
despite the hospital not being a psychiatric hospital and the patients never seeing aips§t

But | do not wish to overstate the inadequacy of Arik’s pleadings. Many obifrisnt
allegationsclosely resemble théardens Regional Hospitatlators, including his descriptions
of patients receiving echocardiograms for tooth aches and nasssall as receiving
echocardiograms despite a glaring absence of documented heart abnorfhafitidsArik’s
proposed second amended complaint thoroughly bolsters his “medical necessity” allegati
sufficiently indicatingat the pleadingtagethat Desert View Hospital’s staff committed fraud
they submitted these claims for reimbursenf&ntvhile | will not prematurely foreclosBVH
Hospital’s ability to bring a successive Rule 12(b)(6) motion challenging the sutfjaiérthese
pleadngs, Arik’s proposed second amendment compkgipieas tomore than satigfthe
“medically necessary” pleading standard articulatedandens Regional Hospitéb support his
FCA claim.
Il. Motion for leave to amend

Federal R 15(a)(1)(B)ermitsa plaintiffto amend his pleadings “once as a matter

course” within 21 days of receiving a Rule 12(b) motion. Outside of that 21-day period, a

plaintiff must seek leavef @ourt or the defendant’s permission to file an amended ple&ting|

“The court should freely give leave when justice so requitestik seeks leave to amend his

86 Gardens Reg'Hosp, 953 F.3d at 1120-21.
87 ECF No. 14 at 11 138, 142, 146.

88 See generalfECF No. 43.

89 Fed. R. Civ. P. 15(a)(2).

91d.; see also Eminence Capital, LLC v. Aspeon, Bib6 F.3d 1048, 1051 (9th Cir. 2003)
(holding that Rule 15’s amendment policy should “be applied with extreme liberalityéjr(ait
citations and quotation marks omitted).
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complaint and provides a proposed amended complaint, which adds new relators, defeng
and allegations. Desert View Hospital opposes his motion, claiming that his proposed s
amended complaint is overlong and futile, improperly seeks to add new relators, and thel:
FCA'’s sealing requirements.

As discussed above, | find that amendment is certainly not fulid«eould (andhas
parially demonstratethat he cajpbolster his allegations to (1) create a reasonable inferenc
DVH Hospital's fraudulent activity(2) articulate whether and hawe hospital submitted
fraudulent claims for federal reimbursemd@) show noncompliance with federal regulation
and (4 demonstraté¢hat thefalsecertification whether implied or express, of these frauduler
claims was material to the government’s decision to reimbursiherwise recompense Deselr
View Hospital®* But | caution Arik that his proposed second amended complaint is prolix,
contains unnecessary legal citations, and fails to remedy or address a numbereaiding pl
deficiencies identified b{pVH Hospial. Should he choose to amend his complaint, | expec
him topare it down and remedy thassues

| also find that Arik did not need to file his proposed second amended complaint uf
sealwhen seeking leave to amenBesert View Hospital is correct that the FCA’alsgy
requirements are strieind “intended to allow the Government an adequate opportunity to f
evaluate the private enforcement suit and determine both if that suit involves thatters
Government is already investigating and whether it is in the Government’s inteir@strvene

and take over the civil actio¥? But the Ninth Circuit has long hetdata violation of the

91 Kendall v. Visa USA, Inc518 F.3d 1042, 1051 (9th Cir. 2008) (“Dismissal with leave to
amend is proper if it is ebr that the complaint could not be saved by amendment.”).

92.S. ex rel. Pilon v. Martin Marietta Corps0 F.3d 995, 998-99 (2d Cir. 1995) (quoting S
Rep. No. 345, 99th Cong., 2d Sess. 23+2gdrinted in1986 U.S.C.C.A.N. 5266, 5289).
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sealing requirement “does not per se require dismissal of a qui tam complaint,’drgegddn
whether the government has had an adequate opportunity to study the claims for possiblg
intervention®® Arik properly filed this suit under seal, the government declined to interven
the case was thamsealed. Desert View Hospital provides no Ninth Circuit authority that g
amened complaint bolstering previously presented allegations need be filed undtasdal
regardlessthe government expressly waived any of the privileges associated with sealing
procedures for the proposed amended complaint.

Arik may not, however, amend his complaint to include new relators. The FCA
“unambiguously establishes a fitskfile bar, preventing successive plaintiffs from bringing
related actions based on the same undeglfacts.®® This baris “exceptionfree” andapplies

regardless of whether the new relator seeks to intervene or join the actieek®tsfile a

93 U.S. ex rel. Lujan v. Hughes Aircraft C67 F.3d 242, 245 (9th Cir. 1995).

% Desert View Hospital cites two unpublished District of Massachusetts casdsitied a
motion for leave to amend because the proposed amended complaint was not filed under
SeeECFNo. 50 at 15diting United States ex rel. Wilson v. Bristol Myers Squibb, Ma.
06cv12195, 2011 WL 2462469, at *4—6 (D. Mass. June 16, 20hitpd States ex rel. Estate
Cunningham v. Millennium Labs. of Calo. 09-12209, 2014 WL 309374, at *2-3 (D. Mass
Jan. 27, 2014)). These cases are nonbinding and distinguisha¥@sdn for example, the
amended complaint sought to add entirely new allegations that might have required gove
investigation. Wilson 2011 WL 2462469 at *6. Here, the “amended complaint and the pre
complaints are substantially similar, doing no more than elaborating on the issuls that t
government has already reviewed and on which the government based its decision to de
intervention,” so there is “no bar to filing fd.

% ECF No. 51, Ex. 10ther courts in the Ninth Circuit have taken a similar positi®ee, e.g.
United States v. Walgreen Cdlo. CV09-1293, 2017 WL 10591756, at *3 (C.D. Cal. May 1,
2017) (“Courts in this and other circuits have concluded that sealing an amended compla
not required where the amended complaint is substantially similar to the origmalbaut
because the government has had an opportunity to investiggi@st)Bay Mun. Util. Dist. v.
Balfour Beatty Infrastructure, IncNo. 13€CV-02032, 2014 WL 2611312, at *3 (N.D. Cal. Ju
11, 2014) (“Requiring an amended complaint to be sealed does not benefit the governme
amended complaint relates to the same claims and conduct as the original congtlthet th
government already had the opportunity to study.”).

% U.S. ex rel. Lujan v. Hughes Aircraft C843 F.3d 1181, 1187 (9th Cir. 2001).
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successive or separate actfénArik claims that this bar only applies to relators bringing actions

based on identical facts, and that his proposed relators brought to light “new” information
regarding “inpatient admissions” atfte “fraudulent alteration of billing codes?® But the Ninth
Circuit hasexpressly rejected Arik’s understanding of the ficsfile bar*® noting inLujan v.

Hughes Aircraft Cothat the FCA bars relators whose allegations are “the same material

elements of fraud described” in the first suit, “regardless of whetherlégatibns incorporate

somewhat different detail$® Arik’s new relatorsallegefacts that bolster his own allegations

andthusare barredy the FCA'’s clear statutory language from joining his suit.
CONCLUSION
IT IS THEREFORE ORDERED that DVH Hospital’'s motion temiss|[ECF No. 22] is
GRANTED. Arik’'s claims against DVH Hospital are dismissed without prejudice and with
leave to amend.
IT IS FURTHER ORDERED that Arik’'s motion seeking leave to an{&@F No. 42] is

GRANTED IN PART: Arik has until November 11, 2020, to file his second amended

91d. at 1183;see als®1 U.S.C. § 3730(b)(5) (“When a person brings a [qui tam action], n
person other than the Government may intervene or bring a related action based os the f
underlying the pending action.Ynited States ex rel. Doe v. Janssen Phatry., 2018 WL
5276291 at *2 (C.D. Cal. Apr. 18, 2018) (denying proposed relator’s intervention, despite
relator being “the same person” as the initial relator, because thiofiilst rule “prevents a
person from bringing a ‘related action™ and “from intervening in any way”) (intesmations
and quotation marks omitted).

% ECF No. 51 at 9. | note, with some frustration, that both parties’ arguments are ctoryad
on the issue of whether Arik presents “new” or “similar” allegations in tbpgsed second
amended complaint. In seeking to avoid sealing requirements, Arik dlzmisis allegations
arenot new; but in seeking to add relators, Arik claims the opposite. In seeking to require
sealing, DVH Hospital claims thatrik’s allegations are new; but in seeking to bar the additi
of new relatorsit claims the opposite.

9 Hughes Aircraft Cq.243 F.3d at 1188 (“Lujan contends that we should use an identical,
material factstest. We reject this contention.”).

10019, at 1189.
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complaint consistent with this order. If he fails to do so, Arik’s claims agaMilst Bospital
will be deemed abandoned and dismissed kisccase will be closedithout further prior
notice.

IT IS FURTHER ORDERED that Arik’'s @ahDVH Hospital’s requests for judicial notig
[ECF Nos. 23, 46] are DENIEDbecause the proffered documents either did not factor into

decision or did not need to be judicially noticed in order to be reviewed.

e

my

U.S. District Judge”Jennifer A. Dors
Dated:October 21, 202
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