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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

RAFAEL DANAM,
Plaintiff,

Case No.: 2:19-cv-0160BAD-DJA

ORDER
V.

ELAINE KELLEY , et al,
Defendang.
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Pursuant to 28.S.C. 81915 Plaintiff is proceeding in this actipno seand has requests
authority pursuant to 28 U.S.C. § 1915 to prodeddrma pauperis (ECF No. 1) Plaintiff also
submitted a complaifECF No. 1-1) and Motion for Accelerated Approval and Processt@f-
No. 3).

l. In Forma Pauperis Application

Plaintiff filed the affidavit required by 8915(a). (ECF No. 1). Plaintiff has shown

inability to prepay fees and costs or give security for them. Accordingly, the requestgedang

forma pauperiswill be granted pursuant to 28 U.S.C. § 1915(a). The Clerk’s Office is f
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INSTRUCTED to file the complaint on the docket. The Court will now review Plaintjff’s

complaint.
. Screening the Complaint

Upon granting an application to proceadorma pauperiscourts additionally screen t
complaint pursuant to 8 1915(e). Federal courts are given the authority to dismissfahes
action is legally “frivolous or malicious,” fails to state a claim upon which reli@f be granted

or seeksnonetary relief from a defendant who is immune from such relief. 28 U.391.5e)(2)
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When a court dismisses a complaint under 8§ 1915, the plaintiff should be given leave to ar
complaint with directions as to curing its deficiencies, unless it is clear frorfatkeof the
complaint that the deficiencies could not be cured by amendrdest.Cato v. United State&)
F.3d 1103, 1106 (9th Cir. 1995).

Rule 12(b)(6) of the FederRlules of Civil Procedure provides for dismissal of a comp
for failure to state a claim upon which relief can be granted. Review under Rule 12}
essentially a ruling on a question of laBee Chappel v. Lab. Corp. of ArR32 F.3d 719, 72
(9th Cir. 2000). A properly pled complaint must provide a short and plain statement of th
showing that the pleader is entitled to relief. Fed.R.Civ.P. 8(@€)Atlantic Corp. v. Twomb)y
550 U.S. 544, 555 (2007). Although Rule 8 does not requetailed factual allegations,
demands “more than labels and conclusions” or a “formulaic recitation of thereteof a caus
of action.” Ashcroft v. Igbal556 U.S. 662, 678 (2009i{ing Papasan v. Allaind78 U.S. 265

286 (1986)). The court musccept as true all wetlled factual allegations contained in

complaint, but the same requirement does not apply to legal conclugitag. 556 U.S. at 679.

Mere recitals of the elements of a cause of action, supported only by conclusoryoale gk

not sufficeld. at 678. Secondly, where the claims in the complaint have not crossed the lir

conceivable to plausible, the complaint should be dismiss&€diombly,550 U.S. at 57Q.

Allegations of gpro secomplaint are held to less strimgestandards than formal pleadings dra
by lawyers. Hebbe v. Pliler 627 F.3d 338, 342 & n.7 (9th Cir. 2010) (finding that lib¢
construction opro sepleadings is required aft&éwomblyandigbal).

In this case, Plaintiff attempts to bring claimdarTitle VII of the Civil Rights Act of
1964the U.S. Constitution and Nevada Constitution via 42 U.S.C. § LEBBRRA and assorte
state law claims under NRS 613.200, NRS 200.510, NRS 608.020, NRS 608.040, NRS
NRS 608.180.SeeCompl. ECF No.1-1).

Plaintiff appears to claim he was wrongfully terminated from his employment as 4
grade teacher by Elaine Kelley, Principal of Somerset Academy Aliante Chartesl.SdHe
alleges that his employment ended on August 16, 2019 after he had provided informationg

a revoked substitute certificate from the State of Arizona and constitutiariations by the
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Arizona State Board of Education. Further, he claims he was required &iltakieis belonging

during the time of afteschool student pick ups in public view of the staff and his assi’Ened

students. Plaintiflsoalleges he was discriminated against due to his gender, race, and
service. He further alleges that he submitted a charge to th€ EEdditionally, Plantiff alleges
he has not been paid his final wages.

As for Plaintiff's Title VIl discrimination claims, he conclusorily states that he filg

charge with the EEOC, but does not attach either the charge or the notice of rightetibesl
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Without thatinformation, the Court is unable to determine that he has timely exhausted his

administrative remedies prior to filing this actioBee42 U.S.C. § 2000&(f)(1). Additionally,
to the extent Plaintiff seeks &dlege a Title VII claim against an individudefendant, that is n
permittedunder Title VII. See Miller v. Maxweéls Intern. Inc, 991 F.2d 583 (9th Cir. 199
(“[lIndividual defendants cannot be held liable for damages under Title VR3ther, Plaintiff
may only bring suit againstis forme employer, who may be fourdble for the actions of if]
employees under the respondeat superior theory of liakfdyhis USERRA claim, Plaintiff fail
to state sufficient facts for the Court to determine if that statptetections are invoked feeas
he does not appear to have been denied reinstatement or otherwise allege any protetyted

As for Plaintiff's constitutionalclaims regardingviolations of equal protection and d
processtheyappear to bérought under 42 U.S.C. § 1988hich provides a mechanism for t
private enforcement of substantive rights conferred by the Constitution and fedd¢uédss
Graham v. Connqr490 U.S. 386, 3994 (1989). However,Plaintiff does not assert facts tf
support a claim under the 14thm&ndment, as he has not alleged that he was deprived (
liberty, or property without due process. U.S. Const. amend Klther,Plaintiff did not allege
that Defendarstacted under “color of layv which is not plausiblgiven thatDefendants ara
private employer and its principalVest v. Atkins487 U.S. 42, 48-49 (1988).

For the reasons stated above, the comptloesnot state a claim for which relief can
granted under eithditle VII, USERRA,or Section 1983 With regad to Plaintiff’'s Nevaddaw-
based claims defamationbreach of contract, wrongful terminati@ndfailure to pay last wage

and penalties this Court does not have jurisdiction as state law governs, not federal law, 3
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Court will not exercise supplemental jurisdiction, as the court is dismissing plairfefiera
claims. See28 U.S.C. § 1331; 28 U.S.C. 8§ 1367 (a federal court may exerggtementa
jurisdiction over state claims if the court has original jurisdiction over relateds)la

The Court notes that Plaintiff has not articulated any federal law that protectsom

Harrah’s Club, Inc, 897 P.2d 1093, 1095 (Ne%995). To overcome this presumption, gn
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5 wrongful termination and under Nevada law, employment is preduo be awill. Yeager v
6

7| employee must provide evidence that his employer made oral promises-tétiongmployment,.
8

D

Id. at 1096. With a few exceptions for public policy concerns, arwdlt employee can b
9| terminated for any reason or for no reasdfartin v. Sears, Roebuck & C@99 P.2d 551, 553
O‘ 54 (Nev.1995). As Plaintiff has not provided any evidence to rebut theithippresumption, his
11 wrongful termindion claim is not plausible on its fac&urther, to the extent Plaintiff is claimifng
12| wrongful termination based on discrimination, NB$13.330 contains the appropriate remedy.
13| Sands Regent v. Valgardsofv7 P.2d 898, 200 (Net989) (refusing to recognize a wrongful
14 termination cause of action based on age discrimination where the employeescou&t undey
15| federal and state discrimination statutes).

16 Although it is not clear that the deficiencies identified can be cured, the Gbwttow

17| Plaintiff an opportunity to file an amended complaint to the extent he belieatse can state ja

18] claim.
19| I11.  Other Requestsfor Relief
2 Plaintiff also appears to request that a discovery conference pursuant to kel. R&f)

21| be set for September 12, 20@BCF No. 13), which was the same day he filed msforma
22| pauperis application. However, this request is premature as Plaintiff's complainting [be
23| dismissed without prejudice and will be denied as such. Similarly, Plaintiff tsgsi@®mary
24) judgment orthree claims-wrongful termination, failure to pay last wages, and breach of contract.
25| (ECF No. 1-4). As the Court has not permittieelseclaims to survive screening at this point, jhis

26| request for summary judgment under Fed.R.Civ.P. 56 is also demnilkedut prejudice a

UJ

27| premature. Likewise, Plaintiff requests that a notice be submitted to all pagaitding a trial

28| to be set on his wrongful termination and breach of contract claims. (ECF&Y0.Again, as
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Plaintiffs complaint is being dismsgd without prejudice and no trial date has been set
request is denied without prejudice as premattipally, Plaintiff requests that the Court revi
his application on shortened time due to his expected military service scheduled from 36
2020 through August 15, 2020. (ECF No. 3). As the Court has now reviesvedquesto

proceedn forma pauperisthis request is denied as moot.

V.

Conclusion

Accordingly,IT ISORDERED that:

. The Clerk’s Office iIdNSTRUCTED to file Plaintiff's complaint(ECF No. 11) on

. The complaint isDISMISSED WITHOUT PREJUDICE providing Plaintiff with

. Failureto comply with thisorder will result in therecommended dismissal of this

1. Plaintiff's request to procead forma pauperiss GRANTED. Plaintiff shall not be

required toprepay the filing fee of four hundred dollars ($400.08)aintiff is

permitted to maintain this action to conclusion without the négesfsprepayment of

any additional fees or costs or the giving of a security therefor. ofthés granting
leave to proceeth forma pauperishall not extend to the issuance and/or servig
subpoenas at government expense.

the docket.

leave to amend. Plaintiff will have unibdecember 2, 2019, to file anamended

complaint, if the noted deficiencies can be corrected. If Plaintiff chooses talaires

complaint, Plaintiff is informed that the Court cannot refer to a prior pleading (i.¢

original @mmplaint) in order to make ttamendedcomplaint complete. This is becau

as a general rule, @mendedcomplaint supersedes the origitamplaint. Local Rule

15-1(a) requires that ammended @amplaint be complete in itself without reference
any prior pleading. Once a plaintiff files amendedccomplaint, the originatomplaint
no longer serves any function in the case. Therefore,amandeccomplaint, as in a
original complaint, each e@im and the involvement of eadbefendant must b

sufficiently alleged.

case.
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5. Plaintiff's request for accelerated processing (ECF No. &nged as moot.

IT IS SO ORDERED.
Dated:October 28, 2019

L

DANIEL J. ALBREGTS
UNITED STATES MAGISTRATE JUDGE




