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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
** x
TONYA K. BURKS, Case No.: 2:12v-02170KJD-EJY
Plaintiff,
ORDER
V.

NEVADA H.A.N.D., INC.,

Defendant.

Presently before the Courtpso se Plaintiff’'s Motion for Review (ECF No. 14) and Motion

for Recusal of Judge. ECF No. 16. The Court finds as follows.
l. BACKGROUND

Plaintiff initiated this action in December 2019 by filingApplication toProceed n Forma
Pauperis (ECF No. 1) attached to which was@omplaint. ECF Nol-1. Before thatComplaint]
was screened, Plaintiff filed a secoAgplication toProceedln Forma Pauperis (ECF No. 7)
attachedo which wasan Amended Complaint. ECF No. 7-1.

On March 24, 2020, the Court issued its first Order and Report and Recommetiidiatiiog

Plaintiff statedsufficient facts toallege Fair Housing Act (the “FHA¢laimsunder a failure to

accommodatedisability theory and under thedisparate treatmentheory based on race

17

discrimimation. ECF No. 8 at 7The Courtordered the Clerk of the Court to send Plaintiff the USM

285 form and instructed Plaintiff toompleteand returrthe USM 285 fornto the U.S. Marshdbr

service Id. The Courtalsodismissed Plaintiff's Amended Complaint without prejudice with lgave

to amend as to Plaintiffs FHA&laim under the disparate treatmehéory based on disabilit

discrimination and recommended that Plaintiff’'s claim under the Americans with Disablities

be dismissed with prejudi@s amendment would be futiléd. at 8. The Court permitted Plaintjff

to file a second amended complanithin thirty days of its Orer and Report and Recommendat
if she so desiredd. ThereafterPlaintiff untimelyfiled aMotion for Leave to File Second Amend

Complaint. ECF No. 11.
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On August 18, 202@he Courtissued itssecond Order and Report and Recommendatiq
Plaintiff's proposed second amended complaint. ECF No.Th& Court foundPlaintiff failed to
allege sufficient factto demonstrate thahe suffers from a disability as defined by the Fair Hou
Amendments Act, a necessary elementndfldA claim undetthefailure to accommodatdisability
theory Id. at 2,citing Giebeler v. M & B Assocs., 343 F.3d 1143, 1147 (9th Cir. 2003) (inten
citation omitted). Plaintiff also failed to*allege facts demonstrating any direct or circumstar
evidence that Defendant more likely than not discriminated against her on theflyssisace of
disability, a requisite element of a disparate treatment FHA ¢ldidh. citing Harrisv. Itzhaki, 183
F.3d 1043, 1051 (9th Cir. 1999)Although the Courtrecommended Plaintiff' proposed secon
amended complaint be dismisded failure to stée claimsupon which relief may be grantetthe
Court also recommended that Plaintiff's Amended Complaint remain as théwgpeoaplaint.ld.
at2 and4. In addition, the Coumhoted that[t]o date, there is no indication. whether the USIM
285 was returned by Plaintiff and, if so, any attempt to serve Defendant was made by 1{
Marshal.” Id. at 3. To that end, the Coumstructed the U.S. Marshal to advise whetherUSM
285form was received from Plaintiff and, if so, whether service was attempded.he same day
the U.S. Marshal filed the summons returne@xecutedindicating “no USM 285 [was] receivd
for service.” ECF No. 13 at 2 (internal alterati® omitted).

I. DISCUSSION
A. Plaintiff's Motion for Review (ECF No. 14) isDenied.
Plaintiff requests that the Court review her proposed second amended complaint agg

No. 14 at 1. Liberally construed, Plaintiffs Motion asks for reconsideration of a prior.

Erickson v. Pardus, 551 U.S. 89, 94 (2007) (“A document filpb se is to be liberally construed| .

.and . .. must be held to less stringent standards than formal pleadings drafted bs:")g

(internal citation and quotation marks omitte@enerally, a “motion for reconsideration should

be granted, absent highlyusual circumstances Carroll v. Nakatani, 342 F.3d 934, 945 (9th Cjr.

2003). The Ninth Circuit limis the grounds for reconsideration into three primary categ

including (1) when there is newly discovered evidence; (2) where ther@ég@ to correct clear

error or prevent manifest injustice; or, (@henan intervening change in controlling laaquires
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review and potential revision to a prior ordetimmerman v. City of Oakland, 255 F.3d 734, 74
(9th Cir. 2001). Plaintiff does not discusscite tothe grounds for reconsideration, and the C
hasthe authorityto deny Plaintiff's Motion for Review on this basis alorigackliund v. Barnhart,
778 F.2d 1386, 1388 (9th Cir. 198F%lowever, aknowledgingthat Plaintiffis proceedingro se,
the Courtaddressethe contentionshe raises in hévotion.

Plaintiff claims it is not her fault that Las Vegas weleseddown due to th€OVID[-]19”
pandemic and, therefore, the Court should not have dismissed her untimely Motion for L&k
Second Amended Complaias futile. ECF Na 14 at 1.Plaintiff misunderstands tleourt’'ssecoml
Order and Report and Recommendation. In fact, the Court acknowledged that alRleontiif's
Motion to Amend was untimely, the Court would screen the proposed Second Amended Co
Id. at 1. The Court did screen Plaintiff's proposed Second Amended Complaird@mmende
dismissal becaug#aintiff failed to allege sufficient fasto state FHAaccommodabn anddisparate
treatment claimsnot on the basis of timelineseCFNo. 12 at 2.

Plaintiff alsoquestions whythe undersignedllegedlybarred herclaims from proceedin
against Defendant Nevada H.A.N.D., Inc. in tldstion but permitted Plaintiff's housin
discriminationclaim to proceed againstonparty Westland Hacienda Hills, LLC'Westland”) in

anothercasePlaintiff filed in this District ECF No. 14 aR-3, citing Case No. 2:12v-02168RFB-

DJA. Plaintiff again misunderstandsthe Court's previous Ordersand Reports and

Recommendations. The Court did nioar Plaintiff's operative Amended Complaint fron
proceeding againdtievada H.A.N.D., Incin its entirety To the contrary, the Court ordered t
“Plaintiff's Amended Complaint shall proceed as stated against Defejidtarada H.A.N.Djpased
on alleged violations of the Fair Housing Act under the failure to accommodate hdityitednry
and the disparate treatment theory based on race discrimihdiGR No. 8 at {internal alteration
omitted) As for Plaintiff's claim against Westlanthe undersigned is natjudgeassiged tothat
caseand must evaluatelaintiff's claimsagainst Nevada H.A.N.hased on the factual allegatig
she alleges the complainbr subsequent amended complaintsfglg in thisaction.

Here, Plaintiffnamed Nevada H.A.N.D., Inc. as a Defentlandthe Court hagproperly
screenedhe Amended Complaint and proposed Second Amended Complaint that Plieokif
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The screening provided the Court’s reasons for recommending dismissal offfRlgantiposed
Second Amended Complaint while also recommending the Amended Complaint prod
previously ordezd There was no error of law or fact in the Court’s determinations, there w
intervening change in the law, and Plaintiff presents no newly discovered evidence. F
reasons, the Court deniBfaintiff’'s Motion for Review.

B. Plaintiff’'s Motion for Recusal of Judge (ECF No. 16)s Denied.

“Whenever a partyotany proceeding in a district court makes and files a timely and su(Icier

affidavit that the judge before whom the matter is pending has a personal bias or @rejinei
against him or in favor of any adverse party, such judge shall proceed no further therein, bu
judge shall be assigned to hear such proceeding.” 28 U.S.C. 8§ 144. The legal sufficiencyanf
for recusal is determined by the judge against whom recusal is sdughtv. Azhocar, 581 F.2d

735, 738 (9th Cir. 1978)Only after the legal sufficiency of thequiredaffidavit is determinedoes

it become the duty of the judge to “proceed no further” in the dakdinternal citations omitted).

The affidavit must “statéacts and reasons which tend to show personal bias and prejudice re
justiciable mattgs] pending and must give support to the charge of a bent of mind that may {
or impede impartialityf judgment.” Hussein v. Univ. and Cmty. Coll. Sys. of Nev., CaseNos. 3:04

CV-0455 JCM (GWF), 3:06V-0076 JCM GWF), 2010 WL 3385298, at *1 (D. Nev. Aug. 2
2010),citing Berger v. U.S, 255 U.S. 22, 33 (1921). Furthdnetfacs alleged must besufficient
to convince a reasonable man” of the judge’s actual bias or prejudicey v. Jensen, 523 F.2d
387, 388 (9th Cir. 1975)Here,Plaintiff has not submitted the required affidavit of prejudice

therefore, any request for recusal is improgef. U.S. v. Perry, CaseNo. CRLV-118HDM, 1990
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WL 43730, at *2(D. Nev. Feb. 121990) (The court concludes, on the basis of the information

provided to the court . . . in his motion and accompanying affidavit, that he has failed to se
basis forconcluling that there is a statutory bias on the part of the undersigned against the jn

Nonetheless he CourtreviewsPlaintiff's representations in her Motidor Recusaliven
Plaintiff's pro se status Plaintiff requests thendersigned be removed ajudgein this case, a
well as from thetheractionthat she filedn this DistrictCourt ECF No. 16 at;lsee also Case No
2:19¢v-02168RFB-DJA. Plaintiff alleges, in conclusory fashion, th#te urdersignedhas
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“personal connections” with Defendant Nevada H.A.N.D., Inc.,raay retaliate agains$laintiff

in presidingover hertwo casa. 1d. Plaintiff againclaimsthe undersigned unfairly denied her

Motion for Leave to File Second Amended Commidiecause it was “turned in ldtand question
why her other caswas permittedo proceed.ld. However, as stated abowaintiff’'s Motion for

Leave to File was not denied because it was untirbalybecause it failed to providafficient fact

upon which to state FHA claims under tadure to accommodate and disparaiatmentheories

asserted ECF No. 12 at 2Moreover,the undersigned is notjadgeassigned to Plaintiff ®ther

pending aseapparentlhyconcering a different defendant.

Because Plaintiffailsto provide the Court withray legally sufficientbasis requiring recusal,

herMotion seeking this result is denied.

C. Plaintiff has Failed to Provide the USM 285 Form to the U.S. Marshal,
Precluding Service on Defendant.

The U.S. Marshdbor the District of Nevadadviseghe Court thaPlaintiff never returned

5

completed USM 285 form and, therefore, service was not attempted on Defendant. ECF No. 1

2. In her filings,Plaintiff represerd that‘the paperwork for the U.S. Marshal[] . wasn’t mailed

to [her];” but shethenstates thatshe ‘had to wait until the courts opened up and the [Clerk o

Court] gave [her] 9 [copies] just in case.” ECF No. 14 affAus,Plaintiff apparentlydid receive

the USM 285 forms she was required to complete and return to the U.S. Marshal for paof
accomplishing service on Defendant.
1. ORDER

Accordingly,

IT IS HEREBY ORDEREDhat PlaintiffsMotion for Review (ECF No. 14) iIBENIED.

IT IS FURTHERORDERED thaflaintiff’'s Motion for Recusal of Judge (ECF No. 16) i

DENIED.
IT IS FURTHER ORDERED that PlaintiSBHALL mail tothe U.S. Marshdir the District
of Nevada a completedSM 285 form for service on Defendant Nevada H.A.N.D. no later

December 4, 2020 The address for mailing is:

L The USM285 form isalsoavailable at www.usmarshals.gov/process/usm285.pdf.
5
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Gary Schofield

U.S. Marshal

333 Las Vegas Blvd South
Suite 2085

Las Vegas, Nevada 89101.

Upon receipt of the USM 285 forrthe U.S. Marshals instructedo attempt service oBefendant
Nevada H.A.N.D., Inc.
IT IS FURTHER ORDERED that withitwenty (20)daysafter receiving a copy of the For
USM-285 from the U.S. Marshal showing whether service has been accomphkshiediff shall
file a notice with the Court identifying whether Defendant was served.
IT IS FURTHER ORDERED that Plaintiff'failure to comply withtheterms ofthis Order
shall result in a recommendation to the District Judge liBttion be dismissed.

DATED this 17th day of November, 2020.

o> P D vl

ELAYNA/A). YOUCH H( ﬂ!
UNITEDLSTATES MAG ATE JUDGE
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