Wilcox et al v. Portfolio Recovery Associates, LLC
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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

BRUCE WILCOX, et al.
Plaintiff,

Case N0.2:20<v-01545JAD-NJIK

ORDER
[Docket No0.8]

V.

PORTFOLIO RECOVERY ASSOCIATES,
LLC,

Defendants.
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Pending before the Court is Defend&artfolio Recovery AssociateELC’s motion to
dismiss. Docket Na&. TheCourthas considered Defendant’'s motion, Plaintifesssponse, an
Defendant’s reply. Docket No8, 11, 14. The motion is properly resolved without a heariSeg
Local Rule 781.

. BACKGROUND
On March 12, 2020, Plaintiffs initiated an action against Defendant in state Daaitet

No. 1-:1. On August21, 2020, Defendant removed the action to this Court. Docket No. 1.

September 10, 2020, Defendant moved to dismiss Plaintiffs’ complaint for insnffsgrvice o
process and fdailure to state a claim. Docket No. 8.
1. STANDARDS

A Rule 12(b)(5) motion is the proper vehicle for challenging the “insufficiency of s€
of process.? Fed.R.Civ.P. 12(b)(5). “A federal court does not have jurisdiction over a defg

unless the defendant has been served properly under Fed.R.CivBirett Mail Specialists v.

1 Unless otherwise nade references to “Rules” refer to the Federal Rules of (
Procedure.
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Eclat Computerized Techs,, Inc., 840 F.2d 685, 688 (9th Cir. 1988). Once service of proce
properly challenged, the plaintiff bears the burden of establishing that seagaalid under Rul
4. Brockmeyer v. May, 383 F.3d 798, 801 (9th Cir. 2004). District courts have broad disc

to either dismiss an action entirely for failure to effiateservice or to quash the defective ser

and permit reservice. See SHJ v. Issaquah Sch. Dist. No. 411, 470 F.3d 1288, 1293 (9th Cj

2006) The Ninth Circuit has emphasized the public policy favoring disposition of cases g
merits. See Pagalunanv. Galaza, 291 F.3d 639, 643 (9th Cir. 2002). When there remainsac
that service can be accomplished and the defendant has not been prejudiced, courisayeasdt
service rather than dismissing the caSee Hickory Travel Systems, Inc. vs. TUI AG, 213 F.R.D
547, 553 (N.D. Cal. 2003) (citingmbenhauer v. Woog, 969 F.2d 25, 31 (3d Cir. 1992)).

1. ANALYSIS

Defendant submits that Plaintiffs’ complamust be dismissed fansufficientservice of
process. Docket No. 8 at8. Service is to be provided pursuant to the law of the forum §
See Fed.R.Civ.P. 4(e)(1)Nevada law provides that a plaintiff gppproperly servea companyby
delivering a copy of the summons and complaint tetimepany’sauthorized officers aregistereg
agents See Nev.R.Civ.P. 4.2(c)(1)(A)see also Nev.Rev.Stat. 86.261. Defendant submits th
Plaintiffs did notserveany ofits authorized officers or registered agents. Docket8\at 4.
Defendant submits that Plaintiffs insteselrved Michelle Coxthe community manager of tl
complex in which Defendant maintains a local offité. Defendanfurthersubmits that Ms. Co
is not Defendant’s employee or registered agent. Docket No. 8-1 at 3.

In response, Plaintiffs submit thaeputy Sheriff David Amani properly served a copy
the summons and complaint to Defendant’s “authorized employee, Michelle Cmcket No,
10at 3. Plaintiffs cite toDeputy SheriffAmani’saffidavit of servicewhich statethathedelivered
a copy of the summons and complaint“tdichelle Cox community manager Id. at 11.
Plaintiffs further submit thatservicewas proper becaugiings related to underlying state col
actionsbetween the parties lel the sameaddress wher®eputy SheriffAmani effecuated

service Id. at 3.
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In reply, Defendant submits that Plaintiffs provide no evidence showing that MssCox i
Defendant’sauthorized agent. Docket No. 14 at 2. Defenflatihersubmits thaDeputy Sheriff
Amani’'s affidavit of service does not state that Ms. CoResendants employee. Id. at 3. In

response to Plaintiffs’ assertion that related state court filings providedtiiesa for prope

=

service, Defendant submits that there is no evidence that Defendant’s couhsestaté court

actions is authorized to accept\see of process for the instant actiolal.

The Court finds that Plaintiffhavefailed to meet their burden establishing that seryice
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was proper. Deputy Sherffmani’s affidavit of servicdails to show that Ms. Cox Befendant’s
9| registered agent or authorized employee. Absent any evidence showing that Ms.|Cox is

10‘ Defendant’'sregistered agent or authorized officer, the Court finds that Plaintiffs’ seo¥ice

11| procesavasinsufficient. As a result,lie Court does not have jurisdiction over Defendaalt will

12| not address Defendant’'s arguments challenging the sufficiency of Plainaifs'sc See Hobby

13| v. Mulhern, 2005 WL 2739010, at *1 (Ariz. Oct. 21, 200p(“Because Defendant’s jurisdictional

14} attack is dispositive in this case, the Court will not address whether Plaistif&iled to state p

15| claim.”).

16 Defendant submits that Plaintiffs’ failureeffectuate service of procesarrants dismissa

17| of the instant action. Docket No. 14 atBBowever Defendantails to demonstratéhat Plaintiffs’

18| insufficient service of process caused prejudiSee Hickory Travel Systems, Inc., 213 F.R.D. at
19| 553. Moreover,a chance remairthat service of process can be accomplist@did. Given the
20| public policy favoring disposition of cas on their meritghe Court finds that dismissal of the
21| instant action is not warranted. Rule 4(m) provides for an extension of tiffectuateservice
22| of process if a defendant is not served witbidays after theomplaint is filed Fed.R.Civ.P
23] 4(m). The Court will allowPlaintiffs until December 14, 202€ properlyeffectuate service of
24}l process.

25/1V.  CONCLUSION
26 Accordingly, Defendant’'s motion to dismiss for insufficient service of process is
27| GRANTED, with leave to reserve Docket No. 8. Service of the summons and complaint is

28| quashed under Rule 12(b)(5). Plaintifiay effectuate service of process later than December

3
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16, 2020. Failure to effectuate service of process may result in a recommendation thatetl

be dismissed without predice. Upon proper service, Defendant mayfite its motion to dismis

for failure to state a claim.

IT 1S SO ORDERED.

Dated:November 16, 2020.
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NANCY J\QTPPE
UNITED'STATES MAGISTRATE JUDGE




