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Jyen et al
UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
* * %
COREY D. CHRISTENSEN Case N02:20-cv-01770APG-DJA
Plaintiff,
ORDER
V.

ROCHELLE T. NGUYEN ET AL,

Defendang.

This matter is before théourt onPlaintiff Corey D. Christensen’s Application for Leave
to Proceed in forma pauperis (ECF No. 1) and Complaint (ECF No. 1-1) filBdmiambeR1,
2019.

l. In Forma Pauperis Application

Plaintiff has submitted the affidaviéquired by § 1915(a) showing an inability to prepay
fees and costs or give security for them. Plaintiff is currently incarceaatethe Financial
Certificate submitted along with his Application indicates that his inmate accountbhasr
accountbalance of $.00, an average monthly balance of $1.75, and an average monthly def
of $71.91, although the numbers are not completely legible. (ECF No. 1). Based on the fir]
information provided, the Court finds that Plaintiff is unable to payiéial partial filing fee.
Accordingly, Plaintiff's request to proceed in forma pauperis is granted pursuant to § 1915(
However, even if this action is dismissed, the full filing fee must still be paidignirso 28
U.S.C. § 1915(b)(2), as amended by the Prison Litigation Reform Act of 1995. Plaintiff sha]
required to make payments of 20% of the preceding month’s deposits to the prisoner’s atc
months that the account exceeds $10.00, until the full filing fee has been paid for this actiof
Court will now review Plaintiff's Complaint.
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. Screening the Complaint

Upon granting a request to proceed in forma pauperis, a court must additionally screg
complaint pursuant to 8 1915(e). Federal courts are given the authority dismiss dhease if
action is legally “frivolous or malicious,” fails to state a claim updmch relief may be granted,
or seeks monetary relief from a defendant who is immune from such relief. 28 U.S.C. §
1915(e)(2). “To survive a motion to dismiss, a complaint must contain sufficieénalfacatter,
accepted as true, to state a claim to relief that is plausible on its faslectoft v. Igbal 129
S.Ct. 1937, 1949 (2009) (internal quotations and citation omitted). When a court dismisses
complaint under 8§ 1915(e), the plaintiff should be given leave to amend the complaint with
directions a to curing its deficiencies, unless it is clear from the face of the complaintehat th
deficiencies could not be cured by amendm&se Cato v. United State® F.3d 1103, 1106
(9th Cir.1995).

Rule 12(b)(6) of the Federal Rules of Civil Procedure igiex/ for dismissal of a
complaint for failure to state a claim upon which relief can be granted. ReviewRuleéer
12(b)(6) is essentially a ruling on a question of I&warth Star Intern. v. Arizona Corp. Comm'n]
720 F.2d 578, 580 (9th Cir. 1983). In considering whether the plaintiff has stated a claim u
which relief can be granted, all material allegations in the complaint are accepisel @asd are
to be construed in the light most favorable to the plainifissell v. Landrieu621 F.2d 1037,
1039 (9th Cir. 1980). Allegations of a pro se complaint are held to less stringent standards
formal pleadings drafted by lawyerblaines v. Kerner404 U.S. 519, 520 (1972) (per curiam).

As a general matter, federal courts are courts of limitesidietion and possess only that
power authorized by the Constitution and stat®ee Rasul v.u&h, 542 U.S. 466, 489 (2004).
Pursuant to 28 U.S.C. § 1331, federal district courts have original jurisdiction over “all civi
actions arising under the Cortation, laws, or treaties of the United States.” “A case ‘arises
under’ federal law either where federal law creates the cause of actioneoe ‘thike vindication
of a right under state law necessatrily turn[s] on some construction of fedetal Republican

Party of Guam v. Gutierre277 F.3d 1086, 1088-89 (9th Cir. 2002) (quofimgnchise Tax Bd.

v. Construction Laborers Vacation Trud63 U.S. 1, 8-9 (1983)). The presence or absence of
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federatquestion jurisdiction is governed by the “wpleadedcomplaint rule.” Caterpillar, Inc.

v. Williams 482 U.S. 386, 392 (1987). Under the we#aded complaint rule, “federal
jurisdiction exists only when a federal question is presented on the face of théfslaruperly
pleaded complaint.id. Here, Plaintiff alleges civil rights violations under 42 U.S.C. § 1983
based on hiattorney’s representation of him in connection with his arrest for intentido
larceny on or about May 28, 2019. He claims that attorney Matthew Lay only made one
statenent in arguing for his release, which did not have his best interest in mind. Further, h
indicates that his attorney failed to visit him at CCDC in the 8 months and 1 week theg he w
represented in the case, which appears to have been in state awelveH because the Court
finds that Plaintiff failed to properly bring a claim under Section 1983 (see discuskian,be
federal question jurisdiction does not exist at this time.

42 U.S.C. § 1983 creates a path for the private enforcement of substghtisereated
by the Constitution and Federal Statut€saham v. Connqr490 U.S. 386, 393-94 (1989J.0
the extent that Plaintiff is seeking to state a claim under § 1983, a plaintiff “mugs& tike
violation of a right secured by the Constitution and the laws of the United States, and must
that the alleged deprivation was committed by a person acting under color oféest’v.

Atkinsg 487 U.S. 42, 48-49 (1988A person acts under “color of law” if he “exercise[s] power
possessed by virtue of state law and made possible only because the wrongdoer is itiothed
the authority of state law.1d.

Plaintiff seeks to bring claims pursuant to 42 U.S.C. § 1983 alleging violation of his
Fourteenth Amendment rights against two attorneys, Rochelle T. Nguyen and Matthew Lay
ineffective assistance of counsel. However, s@sthblished precedent indicates that Fourth
Amendment principles, rather than Fourteenth Amendment due process principles, goxialn
deprivations of liberty.See, e.gManuel v. City of Jolietl37 S.Ct. 911917-19 (2017) Albright
v. Oliver, 510 U.S. 266, 273-74 (1994) (noting that the Fourth Amendment, “not the more
generalized notion of ‘substantive due process,” must be the guide” for analyzing susly, clair
Galbraith v. County of Santa Clar807 F.3d 1119, 1127 (9th Cir. 2002) (affirming dismissal @

Fourteenth Amendment claim alleging false information in warrant affidawitjther, mder the
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Sixth Amendment, an accused in a criminal prosecution is entitled to a speedy ingastial
jury, knowledge of the accusations against him, the ability to call and confront witreessés,
assistance of counsel in his defense. U.S. Const. aménds\Velevant to this case, the Sixth
Amendment guarantees the right to effective assistance of co@tsekland v. Washington
466 U.S. 668, 686, 104 S.Ct. 2052 (1984).

After pinpointing the specific constitutional rights at issue, “courts still must detetmen
elements of, and rules associated with, an action seeking damages for its violaoog| 137
S.Ct. at 920 (citingcarey v. Piphus435 U.S. 247, 257-58, 98 S.Ct. 1042, (1978)). “In definin
the contours and prerequisites of a 8 1983 claim, including its rule of accrual,” the Sunatng
instructed courts to first look to the common law tort most analogous to the plgicigfih. 1d.;
Bradford v. ScherschligB03 F.3d 382, 387—-88 (9th Cir. 2015) (citWallace v. Katp549 U.S.
384, 388-89, 127 S.Ct. 1091, 166 L.Ed.2d 973 (200B9pmetimes, that review of common lay
will lead a court to adopt wholesale the rules that would apply in a suit involving the most
analogous tort. But not alwaysManue| 137 S.Ct. at 920 (citing/alace, 549 U.S. at 388-90,
127 S.Ct. 1091Heck v. Humphreys12 U.S. 477, 483-487, 114 S.Ct. 2364, (1994)). “Comm
law principles are meant to guide rather than to control the definition of § 1983,danviag
‘more as a source of inspired exampleantbf prefabricated componeritsld. at 921 (quoting
Hartman v. Moore547 U.S. 250, 258, 126 S.Ct. 1695 (2006)). “In applying, selecting among
adjusting common-law approaches, courts must closely attend to the values and purposes
constitutional right at issue.ld.

The common law tort of legal malpractice is the most analogous to Plaiclis. Legal
malpractice “is premised upon an attorredient relationship, a duty owed to the client by the
attorney, breach of that duty, and the breach as proximate cause of the client's daraggs.”
v. Allen 118 Nev. 216, 220-21, 43 P.3d 3457 32002) (citation omitted). Legal malpractice
focuses on whether the attorneys adhered to the standard of care in their @jpyaséfdinor
v. Nault 120 Nev. 750, 774, 101 P.3d 308, 324 (2004), abrogated on other groudelgégo v.
Am. Family Ins. Groupl25 Nev. 564, 570, 217 P.3d 563, 567 (2009).

g

j, Or

of the

Paged of 8



© 00O N o o A W N P

N N N N N DN N NN R B RB R R R R R R
o ~N O ;0N DO N RO OO 00 N oYy 10N 0O O NE-R O

To assert a claim for legal malpractice in Nevada, a plaintiff must allege: (lbearegt
client relationship; (2) a duty owed to the client by the attorney to use such skill, prudedc
diligenceas lawyers of ordinary skill and capacity possess in exercising and performtaghte
which they undertake; (3) a breach of that duty; (4) the breach being the proximatefthase
client's damages; and (5) actual loss or damage resulting from the negliytcer, 120 Nev.
at 774, 101 P.3d at 3240 state a claim for ineffective assistance of counsel, a criminal
defendant must allege that courselerformance fell below the objective standard of
reasonableness and, but for courssefrors, theesult of the trial would have been different.
Strickland 466 U.Sat 688.

An action for legal malpractice or ineffective assistance of counsel does not addrue
the underlying proceeding or criminal case is resolredypical civil cases, where “there has
been no final adjudication of the cliemttase in which the malpractice allegedly occurred, the
element of injury or damage remains speculative and remote, thereby making premeataresée
of action for professional negligenceK.J.B., Inc.v. Drakulich 107 Nev. 367, 369, 811 P.2d
1305, 1306 (1991) (citation omitted). Damages accrue upon the resolution of the underlyin
action. Hewitt, 118 Nevat221. Likewise, a criminal defendant cannot state a claim of
ineffective assistance of counsel until he has suffered prejudice (i.e.,@gm@agen though he
reasonably believes counsel committed errors or omissions during the course ofdbdipgsc
Clark v. Robison113 Nev. 949, 951, 944 P.2d 788, 790 (1997) (noting that a “ ‘no relief-no
harm’ approach” was specifically adopted because “proximate cause does nattéxpsist
conviction or appellate relief is granted”) (quotiMgrgano v. Smith110 Nev. 1025, 1029, 879
P.2d 735, 737 (1994)).

The Nevada Supreme Court has expressly held that criminal defércaims for
attorney malpractice “do not accrue or become actionable until they are grantéat@mpglost-
conviction relief.” Clark, 113 Nev. at 951-52, 944 P.2d at 790 (citation omitted). Thus, a
criminal defendant's “malpractice claim is not ripe until pmmtviction or appellate relief is
granted,” and he must plead that he has obtained such relief to survive disidissale also

Day v. Zubel 112 Nev. 972, 978, 922 P.2d 536, 539 (1996) (concluding that a § 1983 claim
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on a violation of the Sixth Amendment right to counsel accrued on the final termination of a
criminal proceeding in the plaintiff's favor “because prior to tlage it was impossible for [him]
to file his claim for wrongful arrest, conviction, and incarceration becausasstill subject to
retrial and could have been re-convicted on the underlying sexual assault claim. Suchtenonvi
would have evisceratedscivil rights claims.”). The purpose of delayed accrual is to prevent
litigation where the underlying damage is speculative or remote, since allegegedasna
vanish with successful prosecution of an appeal and the attorney's conduct may vlbmatel
vindicated by an appellate cou®emenza v. Nevada Med. Liability Ins.,Ad®4 Nev. 666, 668,
765 P.2d 184, 186 (1988) (citation and internal alterations omitted).

In addition, Supreme Court precedent shows that an ineffective assistance ef couns
claim must be raised in direct appeals, post-conviction, or habeas corpus proceedings—not a 8
1983 action. Claims for ineffective assistance of counsel are not recognized under § 19&83, [desp
the statutes “literal applicability” to the Sixth Amendment, besauspecific appellate and habeas
statutes applySee Nelson v. Campheidl U.S. 637, 643, 124 S.Ct. 2117 (2008)ate
prisoners must seek initially post-conviction relief in the state co8es. Morgano110 Nev. at
1031 n.3, 879 P.2d at 739 n.3 @vh a claim is “based primarily on the ineffective assistance of
counsel, post-conviction proceedings, rather than civil proceedings, provide such laigaor s
appropriate forum to present their claimsNevada law states that a claim for ineffective
assistance of counsel must first be raised on direct appeal of a convEtiedRS
34.810(1)(b).5 Nevada also provides habeas relief for ineffective assistancmséloclaims.
SeeNRS 34.726(1) Where a state habeas remedy is available, a plaiatifiot seek federal
habeas relief until he has first sought and been denied habeas relief in stateRreiger v.
Rodriguez411 U.S. 475, 477, 93 S.Ct. 1827 (1973). State prisoners must exhaust their stafe
habeas claims before seeking relief under federal habeas st&e&28 U.S.C. 88§ 2241-66.6

Here, the Complaint (ECF No. )-does not allege th&aintiff has been granted
appellate, post-conviction, or habeas relief. Therefore, he has not pled the proaumsate c
element to demonstrate accrual of Sixth Amendment claims and no cause of aotailaide

under 8§ 1983. Accordinglylaintiff will be given leave to amentlhe can correct the
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deficiencies noted abownd should include specific factual allegations setting forth each claim,

aganst each defendant, in order for the Court to determine if his claims are able e survi
screening.
[11.  Conclusion

IT IS THEREFORE ORDERED th&tlainiff's Motion/Application to Proceenh forma

paweris (ECF No. 1) iggranted. Plaintiff shall not be required to pay an initial partial filing fep.

However, even if this action is dismissed, the full filing fee must still be paidignirso 28
U.S.C. 8§ 1915(b)(2).

IT IS FURTHER ORDERED that Plaintiff is permitted to maintain this action to its
conclusion without the necessity of prepaying any additional fees or costs or givingysecurit
therefor. This Order granting leave to procagetbrma pauperishall not extend to the issuancq

of subpoenas at government expense.

IT IS FURTHER ORDERED that pursuant to 28 U.S.C. § 1915(b)(2), the Clark County

Detention Centeshall pay to the Clerk of the United States District Court, District of Nevada
twenty percent of the preceding month’s deposits to Plaintiff's account (inmate #119684&),
months that the account exceeds $10.00, until the full $350 filing fee has been paid for this
If Plaintiff should be transferred and become under the care of the Nevadanizepat
Corrections, the CCDC Accounting Supervisor is directed to send a copy of this order to thg
attention of the Chief of Inmate Services for the Nevada Department of Gorsed.O. Box
7011, Carson City, NV 89702, indicating the amount that Plaintiff has paid toward his filing
so that funds may continue to be deducted from Plaintiff's account. The Clerk shall send a
of this order to the CCDC Accounting Supervisor, 330 S. Casino Center Blvd., Las Vegas,
89101.

IT IS FURTHER ORDERED that the Clerk of the Court shall file Plaintiff's Claimp
(ECF No. 1-1), but shall not issue summons.

IT IS FURTHER ORDERED that the Complaint is dismissed without prejudidaifare
to state a claim upon which relief can be granted, with leave to amend. Phlhtive until

November 16, 2020 to file an amend#®complaint correcting the noted deficienciésPlaintiff
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chooses to amend the complaint, Plaintiff is informed that the Court cannobrafprior

pleading (i.e., the original complaint) in order to make theradedccomplaint completeThis is

because, as a general rule aamended complaint supersedes the origioalgaint. Local Rule
15-1(a) requires that ammended @mplaint be complete in itself without reference to any prior
pleading. Once a plaintiff files ammended complaint, the original complaint no longer serve

any function in the caselherefore, in ammended complaint, as in an original complaint, eacl

claim and the involvement of eaclefendant must be sufficiently allegeBailure to comply

with this Order may result in the Court recommending that this action be dismissed.

DATED: October 19, 2020.

DANIEL J. ALBREGTS
UNITED STATESMAGISTRATE JUDGE

Page3 of 8

)

—




