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5 UM TED STATES DISTRICT COURT

6 DISTRICT OF NEVADA

7

8 TRACY PETROCELLI, )
)

9 Petitioner, ) 3:94-cv,-0459-RCJ-VPC
)

10 vs. )
) ORDER

l 1 E.K. MCDANIEL, et al., )
)

12 Respondents. )
)

l 3 /

14

l 5 lntroduction and Backzround

1 6 This action i's a petition for writ of babeas com tus by Tracy Petrocelli, a Nevada prisoner under

l 7 sentence of death. lt is before the court on Petrocelli's Motion io S1y Proceedings and Hold Litigation

l 8 in Abeyance (docket#203), filed April 2 i , 20 l 0. ln that motion, Petrocelli argues that this action should

i 9 be stayed so that be may retum once again to state court to exhaust his unexhausted claims. The court

20 will deny the motion, will require Pen-ocelli to abandon his unexhausted claims or face dism issal of bis

2 1 entire petition, and will move this case to'ward resolution of Petrocelli 's remaining claims, on tbeir

22 m-erits.
23 ln its January 4, 1985 dtcision on Petrocelli's direct appeal, the Nevada Supreme Court

24 described, as follows, the facts of the case as revealed by tfle evidence at trial:

25 Tracy Petrocelii's journey to Reno began in 'Washington wbere be killed his
fiancee. He fled W ashington and apparently drove to Colorudo in a Corvqtte, to

26 Oklahom a in a van and to Reno in a Datsun which he stole while Attest drlving'' the

TRACY PETROCELLI V. RON ANGELONE, ET AL. Doc. 218

Dockets.Justia.com

http://dockets.justia.com/docket/nevada/nvdce/3:1994cv00459/10304/
http://docs.justia.com/cases/federal/district-courts/nevada/nvdce/3:1994cv00459/10304/218/
http://dockets.justia.com/


vehicle. Upon arriving in Reno, Petrocelli decided he needed a four-wheel drive truck
to get arotmd in the snow. Tbe next day, his searcb for a vehicle ultimately 1ed to a
Iocal used car dealer. The dealer, James W ilson, acceded to Petrocelli's request for a
test drive of a Volkswagen pickup, and the two drove off witb the dealer at the
wheel. At about 1 ;30 p,m., a Dodge dealer saw ihem driving north cm Kietzke Lane.
Approximately forty-tive minutes later, a Reno patrolman saw one person driving a
truck matcbing the descriptîon of the V W speeding toward Pyramid Lake.

T'hat evening, Petrocelli was picked up on the Pyramid Highway and given a
ride to Sutcliffe. He told the driver that his motorcycle had broken down. ln Sutcliffe,
Petrocelli got a ride to Sparlts with a local game warden. Petrocelli then took a cab to
Reno and apparently paid his fare from a two-inch roll of bills.

The next day, the game warden and his parmer looked for Petrocelli>s
motorcycle. Instead, tbey found the VW  truck witb bloodstains and bullet holes on
the passenger side. The car dealer's body was found later that day in a crevice,
covered with rocks, sagebrush and shrubbery. His back pockets were turned sligbtly
inside out and empty; bis wallet was missing. The victim , who usually carried large
amounts of cash with him, had been sbot three times with a .22 caliber weapon. One
shot was to the neck; another shot was to the hem . n e third shot was to tàe back of
the head from a distance of two to three incbes.

ln the abandoned truck, .22 caliber bullet casings were found. W hen be was
arrested, Petrocelli was carrying a .22 caliber semi-automatic pistol which he testitied
he always carried loaded and ready to fire. Ballistics tests on tbe casings'found in the
abandoned VW revealed that they had been fired from Petrocelti's pistol. Tests on the
bullet fotmd in W ilson's chest and a test bullet fred &om Petroccl ''h s pistol also
revealed similar markings. '

At trial, Petrocelli provided his own accotmt of the killing. After driving off
the car lot, the car dcalrr stopped at a gas station and filled the truck. From the
station, Petrocelli drove the truck. He and W ilson proceeded to argue about tbe price
of the truck. Petrocelli laid $3,500.00 on the dashboard and offered a toml of
$5,000.00 cash. The car dealer was insulted and called him a tçpurtk.'' Later, on the
way back, W ilson twice grabbed for tbe steering wheel. Petrocelli then pulled out his
pistol and said: tY ow who is the punk.'' The victim laugbed and said he had a gun
also, altbougb Petrocelli never saw one. The car dtaler tried to take the pistol from
Petrocelli as he continued to drive. As they struggled, the gun went offtwo Or three
times. Petrocelli testified 1t1 knew it was shooting, and l was just trying to pull it

;

'

away.from him.... lt was an accident. lt was an accident. l didn't do anything. I just
tried to keep him from getting the gun.'' Petrocelli drove to a nearby doctor's oflice,
went up to the door, but did not go in because he tedidn't know how to tell him
(doctor! there was someone hurt, shot in tiie car.'' Thereaher Petrocelli went to a
bowling alley and called the hospital, but t'dicln't know what to say.'' He then returned
to the truck, drove to Pyramid Lake and hid the car dealer's body under some rocks.
Petrocelli began walking after his truck bogged down, but then returned to the vehicle
to rctrievc his gloves and tbe gun. He also picked up the car dealer's wallet, took his
money, threw the business and credit cards into (he wind, and discarded the wallet.
Petrocelli then walked to the highway wherc he obtained rides back to Reno.



1 Pelocells was convicted by a jury of first degree murder and robbery witb the
use of a dçadly weapon. n e sentence for the murder conviction was set at death.

2

3 Petrocelli v. State, .1 01 Nev. 46, 48-49, 692 P.2d 503, 505-06 (1985).
4 On September 8, 1982, the trial court imposed the sentence of death on the murder conviction,

5 and a sentence of imprisonment for 15 years on the robbery conviction, plus an additional 15 years in

6 prison for the use of a deadly weapon. Exbibit 5.'

7 Pekocelli appealed. See Exhibit Z (opening brietl; Exhibit AA (answeling briet); Exhibit BB

8 (reply brief). n e Nevada Supreme Court affirmed on January 4, 1 985. Petrocelli v. State, 10 1 Nev.

9 46, 692 P.2d'503 (1985)., see also Exllibit 9, Exhibit FF.
10 OnAugust l2, 1985, Petrocelli filed apetitionforpost-convictionreliefin thestatedistrictcourt.

1 l Exàibil H. On M arcb 20, 1985, the state district court held an evsdentiary bearing. Exhibit Y

12 (transcript). On December 31, 1986, the state district court denied the petition. Exbibit 1. Petrocelli

13 appealed. Exhibit JJ (opening brieg; Exbibit KK (answering brieg; Exhibit LL (reply briet). The

14 Nevada Supreme Coun dismissed the appeal on June 23, 1 988. Exbibit NN.2

15 On August 24, 1988, Petrocelli tiled a petition for writ of habeas comus in this court, initiating

l 6 the case of Petrocelli v. Whitley, CV-N-88-0446-l'IDM .3 Exhibit 1 6. Counsel was appointed to

l 7 represent Petrocelli. See Exhibits 2 and 5 to Respondents' February 7, 1997 Filing.; On May :5 1, 1 989,

l 8

1 9
1 Unless otherwise noted, tbe exhibits identified by numbers in this order were Gled by

20 P trocelli and are located in the record at docket //1 63 through #1 69. Unless othem ise noted, the
eexbibits identitied by Ietters in this order were filed by respondents and are Iocated in the record at

2 I docket #36, and docket #70 througb //76.

22 2 The court refers to this state-court proceeding as Petrocelli's çlfirst state habeas action.''

23 3 The court here uses its older system of Gie numbers to identify Petrocelli's Grst f'ederal habeas
action. Using the court's current file number system, that case would be identified as Petl-ocelli v.

24 .Whltley, 3:88-cv-0446-HDM .

25 iqln this action
, 
on February 7, 1997, respondents filed a document entitled: Response to

Petitioner's Explanation W hy Grounds 26, 27, 28, 6 and 9 Should Not Be Barred As An Abuse of the
:è t; ,, (, , ,,W rit (docket //55) ( Respondents February 7, 1 997 Filing ). Attached to that document ére 1 l

exhibits, which are copies of documents filed in Petrocelli !). Iqshitley, CV-N-88-0446-HDM .
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1 upon a m otion by Petrocelli the court ordered his first federal habeas action, case number CV-N-88-

2 0446-1117M, dismissed without prejudice, to allow him to retttrn to further exhaust his clainks in state

3 court. See Exhibits 6, 7, 8, 9, 10, and l 1 to Respondents' February 7, 1997 Filing.

4 On M arch 10, 1989, Petrocelli filed a petition for writ of babeas com us in state district court.

5 Exhibit PP. n e state district coun dismissed that petition on January 22, l 992. Exbibittru. Petrocelli

6 appealed. See Exhibit WW (opening briefl; Exllibit XX (answering brieg; Exhibit YY (reply briet).

7 The Nevada Supreme Court dismissed tlle appeal on December 22, 1 993. Exbibit ZZ.5

8 Pekocelli then initiated this, his second, federal habeas corpus action, on July l 3, 1 994. He filtd

9 the original habeas petition in tbe action on October 28, 1994 (docket #4). Counsel was appointed for

10 Petrocelli (docket #7, #8, #24). On February 9, 1996, Petrocelli filed a first amended habeas petition

1 1 (docket #28).
1 2 Respondents then filed a motion to dismiss, arguing that certain claims in the Grst amended

13 petition were unexhausted, procedurally barred, and constituted an abuse of tbe writ (docket #36). n e

14 court granted that motion on abuse of the writ grounds, and dismissed tive claims from the ftrstamended

15 petition (docket //46, #56).
16 In an order entered September 30, J 997, this court denied the first amended habeas petitionz

l 7 ruling that certain claim s in it were an abuse of the writ and that certain claims were procedurally

1 8 defaulted, and denying the remainder of the claims on their merits (docket #78). Judgment was entered

19 (docket #79).
20 Petrocelli appialed (docket //80). ln a publisbed opinion tiled on March 8, 2001, the court of

21 appeals affirmed in part, reversed in part, and remanded. Petrocelli v. Angelone, 248 F.3d 877 (9th

22 Cir.200 1) (copy in tecord at docket #88). The court of appeals aftinned the district court's dtnial, on

23 the merits, of certain of Petrocclli's claim s; the court reversed the district court's determinations that

24 certain claims were an abuse of the writ and that certain claims were procedurally dcfaulted. Id. n e

25 court of appeals remanded for further proceedings. ld.

26
5 The coun refers to this state-court proceeding as Petrocelli's %'second state habcas action.''

4



1 After receiving the remand the dishict court heard from tbe parties regarding tile stams of tbe

2 remanded claims, with respect lo tbe exhaustion of those claims in state couzt (see docket#gz, //93, #94,

3 #97, #98, //99, #101). ln an order entered February 7, 2003 (docket //100), the court ruled that tbe

4 remanded claims were ççrnixed,'' meaning that some of them had been exhausted in state court and some

5 had not. The court extended to Petrocelli the opportunity to amend his petition to remove the

6 unexhausted claims, and then, during a stay of tllis case, to return to state court to exbaust those claims.

7 Petrocelli then ti led a second amended petition (docket//lo4), and then, to correct typographical errors,

8 a tbird amended petition (docket //108), purportedly including in it only claims exhausted in state court.

9 On M ay 28, 2003, the court ordered this action stayed pending Pekocelli's exbaustion of claims in state

1 0 court (docket #109).
l l On August 11, 2003, Peîocelli fiied apetitionforwritofhabeas corpus in the state districtcourt.

12 Exhibit 26. Petrocelli later ti led a supplement to that petition. Exhibit 32. n e state district court held

13 evidentiary hearings. Exhibits 29, 30, 31 (transclipts). The petition was dismissed by the state district

14 court on April 14, 2006. Exhibit 36. Petrocelli appealed. See Exhibit 38 (opening brieg; Exbibit 39

15 (answeling brieg; Exbibit 40 (reply brieg. The Nevada Supreme Court amrmed on July 26, 2007.

1 6 Exhibit 4 l .6

1 7 On November 1 6, 2007, ujon a motion by Petrocelli, the stay of this action was lifted (docket

18 #147). On January l 1, 2009, Petrocelli filed his fourth amended petition for writ of habeas corpus

19 (docket #162). The fourth amended petition includes 31 claims for habeas comus relief, including

20 several with subparts.

21 On M ay 26, 2009, respondents filed a m otion to dismiss, asserting that ceMain of Petrocelli's

22 claims have atready been adjudicated', that certain of Petrocelli's claims are unexhausted in state court',

23 and that certain of Petrocelli's claims are procqdurally barred. On M arch 23, 2010, thc court granted

24 the motion to dismiss in part and denied it in part (docket#200). The cour't denied tbe motion to dijmiss

25 with respect to Grounds 6(c), 6(d), 7(b), 7(9, 1 0, l2, and l 3 of the fourth amended petition. The coul-t

26
6 The coun refers to this state-court proceeding as Petrocelli's ltthird state habeas action.'-
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:
 1 dismissed Grounds 1 , 2, 3, 4, 5, 6(a), 6(b)s 7(a), 7(c), 7(d), 8(a), and 8(c). The court ruled Grounds 7(e),

)
 2 #(b), 9, 1 1 , l4, 15(a), l 5(1$, 1 5(c), 1 5(d), 1 5(e), l 6(a), 1 608, 16(c), 16(d), 16(e), 16(j), 16(g), 16(h),

: 3 16(i), 1 7, 1 8, 19, 20, 2 1, 22, 23, 24, 25, 26, 27, 28, 29, 30, and 3 l to be unexhausted, and, with respect

 4 to tbose unexhausted claims, the coul-t granted Petrocelli time to file a notice of abandonment of
!

5 tmexbausted claims, indicating bis election to abandon tbe tmexbausted claims and proceed with tbe
!

 6 litigation of his remaining exhausted ciaims, or, in the alternative, to file a motion for stay, requesting

I 7 a stay of tbese proceedings to allow him to return to state court to exhaust the unexbausted claims. n e

4 8 court ordered that, if Petrocelli did not, within the time allowed, Gle a notice of abandonment of

9 unexhausted claim s, abandoning a11 of his unexhausted claims, or a motion for a stay to allow

1
 

10 exhaustion of his unexhausted claims in state court, bis fourth amended petition would be dism issed,

E
1 1 in its entirety, pursuant to Rose v. Lundy, 455 U.S. 509 (1 982).

; 12 Petrocelli then tiled his motion for stay (docket #203), respondents tiled tbeir opposition to tlle

13 motion (docket #212), and Petrocelli replied (docket //217).

 j 4 Rhines
' 1 5 Under 28 U.S.C. j 2254@)(1)(A), tbis federal court cannot grant a writ of habeas corpus unless

16 çstlle applicant has exbausted the remedies available in tbe courts of the State.'' This exhaustion
 

'

 l 7 requirement is ('grounded in principles of comity'' as it gives states ç'the tirst opportunity to address and

 
1 8 correct alleged violations of state prisoner's federal rights.'' Coleman v. Thompson, 501 U.S. 722, 73l

:
 19 (1 99 l).
i 20 ln Rhines v. Weber, 544 U.S. 269 (2005), tbe Supreme Court held that a district court.may stay

! 21 a mixed pctition - a petition containing both exhausted and unexhausted claims - in tllimited

 22 circumstances,'' so thatapetitionermaypresenthis unexhaustedclaims to the state courtswithoutlosing

l 23 his right to federal habeas review to the one-year stamte of limitations. Rhines, 544 U.S. at 273-75 f

24 (explaining howtheenactmentof the Antiterrorism and EffectiveDeath PenaltyAct of 1 996 (ABDPA),

25 which imposed a one-year statute of limitations on the tiling of federal petitions, affected the treatmçnt

26 of mixed petitions). In Rhilîes, the Court ruled that a district court may stay a mixed petition only if:

6



1 (1 ) the petitioner has ttgood causc'' for his failure to exhaust his claims in state c/urt; (2) the

2 unexhausted claims are potentially meritorious; and (3) there is no indication that the petitioner

3 intentionally engaged in dilatory litigation tactics. Id. at 278. tt(A) Rhines stay must be assessed çdin

4 light of the Suprcme Court's instruction that the district court should only stay mixed petitions in

5 flimited circumstances.''' Wooten v. Kirkland, 540 F.3d l 01 9, 1 024 (9th Cir.2008), citing Rhines, 544

6 U.S. at 273-75. M oreover, the court must keep in mind that AEDPA aims to encotlrage tbe fmality of

7 sentences and to encolzrage petitioners to exhaust their claims in state court before seeking habeas relief

8 in federal court. Rhines, 544 U.S. at 276-77*, see also Wooten, 540 F.3d at 1024.

9 For the reasons stated below witb respect to each of Petrocelli's tmexhausted claims, the court

1 0 will deny Petrocelli's request for a Rhines stay.

1 1 Ground 7fe)

12 I.n Ground 7(e), Petrocelli claims tbat his trial counsel was ineffective, at the penalty phase of

13 his trial, t%for failing to object to instructions and final argument regarding tbe possibility of parole or

1 4 clemency.'' Foul'th Amended Petition, p. 1 85,* see also id. at pp. 1 85-86.
I

15 Petrocelli argues that there is good cause for bis failure to exbaust this claim, because of '

l 6 ttsupervening authority'' and ttchange in law.'' M otion for Stay, pp. 4-7. Petrocelli argues that the court

l 7 sbould grant a stay to allow him to return to state court to present the claim in Ground 7(e), because the

1 8 Ninf.h Circuit, in 2008, decided Sechrest v. lgnacio, 549 F.3d 789 (9th Cir.2008), a case involving a

1 9 claim that a capital defendant's constitutional rights were violated by the prosecutor's argument that he

20 could receive clemency and parole if sentenced to death. Petrocelli appears to contend thathe could not

2 1 have exhausted in state court the claim asscrted in Grotmd 7(e) before Sechrest was decided. The court

22 finds this argument to be without merit.

23 The claim in Ground 7(e) is a claim of ineffective assistance of Petrocelli's trial counsel. To

24 establisb an inesectiveassistanceofcounsel claim, thepetitionermustsbow: (J ) the representation was

25 deficient, falling 'tbelow an objective standard of reasonableness''; and (2) the deficient perfonnance

26 prejudiced the defense. Stricklalld ;). Washlbîgton, 466 U.S. 668, 687 ( l 984). Under the first prong of

7



1 tbat analysis, tbe petitioner must sbow that t'counsel made errors so serious that counsel was not

.
2 functioning as the Scotmsel' guaranteed the defendant by the Sixt.h Amendment.'' Strickland, 466 U.S.

3 at 687. t$A convicted defendant making a claim of ineffective assistance must identify tbe acts or

4 omissions of counsel that are alleged not to have been the result of reasonable professionaljudgment.''
5 1d. at 690. çtA fair assessment of attom ey performance requires tbat every effort be made'to eliminate

6 the distorting effects of bindsight, to reconstruct tbe circum stances of counsel's challenged conduct, and

7 to evaluate the conduct of counsel's performance at tbe time.'' 1d. at 689. lnefrective assistance of

8 counsel in violation of the Sixth Amendment is representation that falls t'below an objective standard

9 of reasonableness'' in Iight of <fprevailing professional norms'' at the time of the representation. Id. at

10 688-89., see also Bobby v. Van Hook, --- U.S. ---, 130 S.CL l3, 16-1 7, 175 L.Ed.2d 255 (2009).

1 1 Therefore, because thestricklandanz3ysjs looks to tbe professional norms prevailing at tbe time

12 of thc representation, the decision in Sechrest, more than 25 years after Petrocelli's trial, has no impact

13 on the question whether Petrocelli received ineffective assistance of counsel as a result of his attorney's

14 failure to object to jury instructions and argument regarding the possibility of parole or clemency.

15 Furthermore, it is plain from the record that the claim in Czrotmd 7(e) could have been

1 6 articulated, and exhausted in state coult btîoçdsechrest was decided. ln fact, Petrocelli made a closely

l 7 related argument - the substantive claim, that his constitutional rights were violated by the argument

l 8 regarding the availability of clemency and parole - in his first amended petition in this federal habeas

19 action, well befores-ccàrclrwas decided. Thereappears, therefore, to beno reason why Petrocelli could

20 not have exhausted in state court in one of his three state-court habeas petitions, the claim that his

2 1 counsel was ineffectivc for failing to object tojury instructions and argument regarding tbe possibility

22 of parole or clemency. n e 2008 Sechresl decision does not consfimte good cause for Petrocelli's

23 failure to exhaust the claim in Ground 7(e). '

24 Ground 8(b)

25 tn Ground 8(b), Petrocelli claims that his appellate counsel was ineffective ttfor failure to argue
26 that there was insufticient evidence to suppon the robbery conviction and robbery as the underlying

8



l felony for the felony-murder rule, and robbery as an aggravating circumstance.'' Fourth Amended

2 Petition, p. 188,. see also /#. at pp. J 88-89.

3 Regarding his failure to exbaust this claim in state colm , Petrocelli argues that there is good

4 cause for his failure because the attorneys who litigated his three state-court habeas proceedings were

5 ineffective for failing to raise it. See Reply in Support of M otion for Stay, p. 25.

6 Rhines does not go into detail as to what constitutes ttgood cause'' for a failure to exhaust; and,

7 the Ninth Circuit has provided no clear guidance beyond holding tbat tbe test is less stringent tban an

8 tsextraordinary circumstances'' standard. See Jackson v. Roe, 425 F.3d 654, 66l -62 (9th Cir.2005)

9 (citing NLRB v. Zeno Iable Co., 61 0 F.2d 567, 569 (9t.b Cinl 979$.
10 Some district courts have concluded that the standard is more generous than the showing netded

l 1 for ttcause'' to excuse a procedural default. See, e.g., Rhines v. Weber, 408 F.Supp.2d 844, 849

12 (D.S.D.2005) (appiying the Supreme Court's mandate on remand). This view fmds support in Pace v.

13 DiGuglielmo, 544 U.S. 408 (2005), where the Supreme Court acknowledged that a petitioner's

14 Sçreasonable confusion'' about the timeliness of his federal petition would generally constitute good

1 5 cause for his failure to exhaust state remedies before Gling his federal petition. Pace, 544 U.S. at 41 6-

16 17.

l 7 On the other hand, a request for a Rhines stay must be assessed ttin light of the Supreme Court's

18 instruction that the district court shouid only stay mixed petitions in Tlimited circumstances.''' Wooten

19 v. Kirkland, 540 F.3d 1 0 l 9, l 024 (9th Cir.2008) (citing Rhines, 544 U.S. at 273-75). In Wooten, the

20 petitioner attempted to show good cause underAàlWc.ç ttby stating that he was 'under the impression' that

21 his counsel included all of the issues raised before the California Court of Appeal in his petition before

22 tbe California Supreme Court.'' Wooten, 540 F.3d at 1024. Finding tbatjustification inadequate, the

23 Ninth Circuit explained as fbllows;

24 . . . To accept that a petitioner's ttimpression'' that a claim had been included in
an appellate brief constitutes '4good cause'' would render stay-and-obey orders routine.

25 lndeed, if the court was willing to stay mixed petitions based on a petitiontr's lack of
knowledge that a claim was not exhausted, virtually every habeas petitioner, at Ieast

26 tbose represented by counsel could argue that he lhottght his counsel had raised an



;
r ) :
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1 unexhausted claim and secure a stay. Such a scheme would run afoul of Rhines and its

instruction that district courts should only stay mixed petitions in ltlimited
 2 circumstances.''

3 1d. (emphasis in original, citation omitted). x:

 4 ln Riner v. Crawford, 41 5 F.supp.zd 1207 (D.Nev.2006), this court only required a petitioner

 5 to show t%that he was prevented from raising the claim, either by his own ignorance or confusion about
!
ë 6 the law or the stams of his case, or by circumstances over which he bad little or no control, such as tbe

! 7 actions of cotmsel cither in coneavention of the pctitioner's clearly expressed desire to raise the claim
 ..

 8 or when petitioner had no knowledge of the claim's existence.'' Riner, 4l5 F.supp. at l21 l . The

' 9 decision in Wooten, however, tmdermines any reliance on Riner. Like the petitioner s claim in Wooten
;
 10 that he was under the impression that cotmsel had raised unexbausted claims, Petrocelli'sjustification,

 1 l that his post-conviction counsel performed ineffectively in failing to raise the claim, is one that could
 .

i 12 be raised in villually every case. Acceptance of such a good-cause theory would conflict with the
!
; ,
' 13 Supreme Court s guidance, in Rhineh tbat mixed petitions should only be stayed in limited

 ' 14 circumstances, and it would run contrary to the goals of AEDPA.

: 15 The United States District Court for the Southern District of California, in a recent order,
i
! 6 ejected a claim of ineffective assistance of post-conviction counsel as good causeunderS/lïncs', stating'.. J r

 1 7 There appears to be a measure of agreement that some factor either external to
 or outside the control of Petitioner may be sufficient to demonstra'te good cause for
; 1 8 failtlre to exbaust claims in state court. As the Ninth Circuit has indicated that the
I good cause standard does not require a showing as high as extvaordinaryi
 19 circumstances, and the Supreme Court has held that reasonable confusion over
 timeliness may also provide a sufficient showing of good cause, this Coul't is
 20 persuaded that a standard of ç'excusable neglect'' is an appropriate and reasonable I
 standard to aoolv to an analysis of eood cause under lthines. :
i 21 - - - !
I ' Here

, Petitioner asserts that the failure to raise the unex-hausted claims earlier
22 can be attributed to the fact that ttstate habeas counsel conducted a wide-ranging r'

investigation, raised an extensive array of claims, and may be faulted only in failing
23 to formulate and organize the claims in a manner that comports with the technical

requirements of section 2254 exhaustion.'' (Pet. Opp. and Mot. at l l .) Petitioner's
24 proffered reason does not constitute good cause for failing to exhaust Claim 1 4 in

state court. Under an applieation of the Stexcuable neglect'- standard ttcounsel's
25 oversight ... dogesj not constit-ute good cause'' for failing to exhaust claims in state '

court. Lcoljasso w. Ayers, 2006 WL 61 8380 (E.D.CaI. March 9, 2006)) at *3.
26

10



The Corjasso court was careful to distinguish between ttexcusable neglecq''
which could constimte good cause, and simple negligence, reasoning that t'Etlhe point
is whether some outside, uncontrollable event precluded tbe bringing of the ( ) issue.''
Id. at *2. ln that case, the district court was not persuaded that counsel's work load
and oversight of tbe unexbausted claim failed to constitute good cause, reasoning that
çtlilf the coul-t found tbese circumstances to justify the delay, then good cause could
be found in virtually every case, whicb the Supreme Court clearly did not intend in
Rhines.'' 1d. at *3

The simation presented here is analogous to tbat in Cofano, as Petitioner's
6 failure to raise the claim in state court was not the result of any external event outside

his control, but was due to deliberate decisions made by counsel in ttformulating and
7 organizing the claims'' for presentation to the state supreme court. As such, çtlslimply

saying that the issue waq overlooked by counsel is not outside the control of
8 petitioner since be is held bound by the acts of his counsel.'' f#. at *2.

9 ln sum, Petitioner is unable to demonstate good cause for failing to exhaust
Claim 14 in state court. Accordingly, the Court declines to stay the federal

l 0 proceedings and hold the mixed federal.petition in abeyance tmder Rhines v. Weber.

1 1 v. Cullen, 20l 1 WL 1 1425 (S.D.Cal.201 1) at *9-10.
12 W hile this court might hesitate to place an çtexcusable neglect'' label on the Rhines good cause

) 3 standard, tbis court agrees with the court in Hoyos, and tbe court in Corjasso, that a simple smtement

that state post-conviction counscl was ineffective for overlooking the issue is not enough to show good

cause tmder Rhines, and tbat some factor either external to, or outside the control of the petitioner and

his counsel is required.

ln this court's view, under the circumstances in this case, to conclude that Petrocelli

cause for his failure to exhaust, based simply upon bis conclusory and unsupported assertion f

ineffective assistance of counsel, without more, would conflict with the Supreme Court's instruction in

Rhines tbat mixed petitions should be staycd in only limited circumstances, and Jt would disregard and

undennine the goals of the AEDPA, to encourage the finality of sentences, and to encouragepetitioners

to exhaust their claims in state court before filing in federal'coun. See A//j/;t?.F, 544 U.S. at 273-77,' see

also Ftlc,/tvl, 540 F.3d at J 024.This cour't finds thatpetrocelli has notsbown good-cause, underRhines,

24 for his failure to previously exhausq in st<te court, the claim in Ground 8(b)./

25

26
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 1 Ground 9

2 ln Grou' nd 9
, 
Petrocelli claims that he received ineffective assistance of counsel in his state post-

' 3 convsction proceedings. Fourtb Amended Petition, pp. 195-96. Grotmd 9, for tbe mostpart, sets fol-tb

4 only general and unspecifiid claims of attorney error. The only somewhat specific assertion of atlonzey

E 5 error in Ground 9 is the claim that counsel failed to investigate and discover available mitigating

 6 evidence. Id at 195. '

, 7 one of the showings tbat must be made, under Rhines, to establish that a stay is warranted, is
i
; 8 that the upexàausted claim is ttpotentially meritorious.'' Rhines, 544 U.S. at 278. Tbere is no federal

 9 constimtional right to counsel in state post-conviction proceedings. Pennsylvania v. Finley, 481 U.S.

i 10 551 (1987);Murrcyv. Giarratano, 492 U.S. l (1989) (applying therule to capital cases). Consequently,;
!
 1 1 there is no viable claim of constitutionally ineflkctive assismnce of counsel in state post proceedings.

 12 See Wainwright v. Torna, 455 U.S. 586 ( 1 982) (where tbcre is no constimtional right to counsel there
!
' 13 can be no depzivation of effective assistance). ln veiw of tbesc well-establisbed principles, Petrocelli

14 bms made no showing that the claim in Ground 9 has potential merit.
i

! 15 Ground 1 l
!
 16 In Ground 1 1 , Petrocelli claims that his constimtional rights were violated ttbecause tbe

. 1 7 stamtorily-mandated definition of Spremeditation and deliberation' given to hisjury deprived him of due

1 8 process and equal protection. Fourtb Amended Petition, p. 200,. see also id. at pp. 200-1 9. Petrocelli

 l 9 argues that there is good cause for his failure to exhaust this claim, because of t'intervening cbanges in

; N, . . s( jjjcajjy petrocelli argues that his20 the law . M otion for Stay, p. 1 0, see also ld. at pp. 9-1 8. ore spec ,

 21 claim in Ground 1 1 is based upon the Ninth Circuit Court of Appeals' decision in Polkv. uo atftpvl/, 503

' 22 F.3d 903 (9th Cir.20007), andpolkwz.s not decided until afler his appeal in his third state habcas action.
I

23 Perrocelli 's argumenr is not compelling.

24 Petrocelli could have raised this claim in state court before Polk was decided. Petrocelli

25 demonstrated this himself. ln the state district coul-t, in his third petition for writ of habeas corpus, tilcd

26 August l 1 , 2003 - about four years before Polk was decided - Petrocelli made this claim. Exhibit 26,

1 2



1 pp. 21-25. Had Petrocelli asserted the claim on the appeal in that action, it would now be exhausted.

2 However, Petrocelli did not do that. The claim was abandoned and not asserted on appeal before the

3 Nevada Supreme Court. See Exhibit 38, pp. l 8-20 (statement of issues presented on appeal in third state .

4 habeas action). Petrocelli has provided no explanation-mucb Iess tsgood cause''-for his abandonment

5 of this claim on the appeal in his third state habeas action.

6 So, wbile the decision in Polk may have added some weight to Pttrocelli's claim, Petrocelli's

7 ability to exbaust tbe claim was not dependent on the Polk decision, and Petocelli has not shown good

8 cause for his failure to exhaust the claim.

9 Ground 1 4

1 0 ln Ground 1 4 Petrocelli claim s that his constimtional rights were violated tlbecause the Nevada
#

1 l capital punishment system operates in an arbitrary and capricious manner.'' Fourth Am ended Petition,

12 p. 252,. see also id. at pp. 252-55.

l 3 With respect to titis claim, Petrocelli appears to argue that a stay should be granted because tùltlo

14 Petitioner's counsel's knowledge, tbis issue bas not been previously ruled on by the Nevada Supreme

15 Court, despite the obvious deficiencies of the state's death penalty system.'' Motion for Stay, p. l8.

16 This, however, is not a showing of good cause for Pelocelli's failure to exhaust this ciaim . SeeRhines,

l 7 544 U.S. at 278. ln facq if Petrocelli had not abandoned this claim on the appeal in his third state habeas

l 8 action, it is possible that the Nevada Supreme Court might have ruled on tbis claim. Petrocelli raised

19 this claim in his state habeas petition, in the state district court, in his third state habeas action, but he

20 did not assel-t the claim in his appeal. See Exhibit 26, pp. 30-33*, Exhibit 38, pp. 1 8-20. Petrocelli offers Ii

2 ! no explanation for the abandonment of tbe claim on tbe appeal in his third state habeas action, and he

22 has, therefore, failed to show good cause for his failure to exhaust the claim.

23 Grounds l 5(a). 1 5(b). 15(c). l5(d). 15(e)

24 ln Ground 1 5, Pétrocelli claims that his constimtional rightswereviolated t'dueto the substantia!

25 and injurious effect of a consistentpattern of prosecutorial misconduct and overreaching which distoned

26 the fact finding process and rendered both the trial and sentencing bearing fundamentally unfair.''

I 3
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 1 Fourth Amended Petition, p. 256., see also id. at pp. 256-62. Grotmd 15 includes five subparts,

2 designated Grounds 15(a), 1 5(b), l5(c), 1 5(d), and 1 5(e). See ,'#. at 256-62. ln Ground 15(a), Petrocelli
i qz3 claims tbat the prosecution comm itted misconduct by giving inadequate notice of intent to seek the

:
' 4 dcath penalty.'' Id. at 258,. see also id. at pp. 258-60. .ln Ground l 508, Petrocelli claims that the

 5 prosecution Sçimproperly disparaged Mr. Petrocelli by using pejorative tenninology.'' 1d. at p. 260. see
:
: 6 also id. at pp. 260-61 . ln Grotmd 1 5(c), Petrocelli claims that the prosecution tdimproperly instructed
1
: 7 thejurors to send a message to tlle comznunity.'' 1d. at p. 261 ; see also id. at pp. 261 -62. ln Ground
 qt 8 1 5(d), Petrocelli claims that the prosecution cornmitted misconduct in failing to turn over the letter

i 9 from Dr. Gerow to the prosecutor.'' Id. at p. 262. ln Ground 1 5(e), Petrocelli claims that tfltlrial, '
!
I 1 0 appellate ând post-conviction counsel were ineffective for failing to challenge the cxtensive

 l l prosecutorial misconduct which occurred in M r. Petrocelii's trial.'' 1d. at p. 262.

: 12 With respect to all of his Grotmd 1 5 claims, Petzocelli argues that there is good cause for his
!
: l 3 failure to exhaust because of ineflkctive assistance of his counsel, in failing to asjert these claims on bis

 14 direct appeal and in his three state habeas actions. See M otion for Stay, p. 1 9.

; 1 5 This court finds that Petrocelli has not made a showing of good cause for his failure to exhaust
!
( l 6 the claims asserted in Grounds 15(a), 1 5(b), 15(c), 1 5(d), and 15(e). See discussion of Ground 8*),

 1 7 supra.

1 8 Grounds 1 6(a). 16(19. 1 6(c). 16(dJ. l 6(e). 1 6(9. 1 64$0. 1 6(h). 1 6(i)
;

1 9 ln Ground l 6, Petrocelli claims that his constitutional rights were violated Kddue to trial court

 20 errors at voir dire and tbe failure of counsel to object to thejury selection process.'' Fourth Amended

i 2 1 Petition, p. 263*, see also id. at pp. 263-83. Ground 16 includes nine som ewhat overlapping subparts,

1I 22 which are designated Grounds l 6(a), 1 6(b), 1 6(c), l 6(d), l 6(e), 1 6(t), 1 6(g), 1 6(h), and 1 6(i). See id.

 23 at 256-62. ln Ground 1 6(a), Petrocelli claims that tdltlhe trial court improperly deatb-qualified thejury,

! 24 failed to life-qualify thejury, and prevented the defense from individually questioning potential jurors

1 25 concerning their views on the death penalty.'' ld. at 266', see also id. at 266-68. ln Ground 1 6(b),

26 Petrocelli claims that Etlhe trial court failed to adequately inquire as to bias. ld. at 268( see also id.

i
:
I 14
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 l at 268-70. ln Ground l6(c), Petrocelli claims that çtltlhe trial court failed to life-qualify prospective

I 2 jurors.'' 1d. at 270,. see also id. at 270-73. ln Grotmd 1 6(d), Petrocelli claims tbat (tlhe trial court
i
i 3 improperly imposed overly-restrictive voir dire slndards.'' 1d. at 273,. see also id. at 273-77. ln Ground

 4 1 6(e), Peeocelli claims that t<Edlefense cotmsel were ineffective for failing to rehabilitate death reticent
'r 5 jurors.'' Id. at 277., see also id. at 277-78. ln Ground 16(9, Petrocelli claims that ttltlhe trial court erred

 6 by failing to provide individual sequestered voir dire.'' 1d. at 278', see also id. at 278-79. ln Ground

; 7 16(g), Petrocelli claims that tsltlhe trial court ... erroneously failed to closely examine the beliefs of tbe
i
i 8 prospectivejurorsand examined tbem in ahunied, incomplete andinconsistent manner.'' Id. at 279-80.
 . 9 ln Ground 16(h), Petrocelli claims that ttltlrial counsel failed to provide constimtionally effective

: 10 representation during the entire jury selection process.'' Id. at 28 1 ; see also id. at 28 l -82. ln Ground
l
 1 1 16(i) Petrocelli claims that ttlalppellate and post-conviction cotmsel were inesective in failing to raise
 :'

 12 this claim.'' 1d. at 282,. see also f#. at 282-83.
@ .
! 13 Petrocelli mxues thal tbere is Mood cause for his failure to exhaust a11 of these claims because
 ''''''' ''''''' .
 14 of t'subsequent legal developments that were not in existence at the tim e of Mr. Petrocelli's appeal.''

' l 5 M otion for Stay, p. 19. The only lçsubsequent legal development'' cited by Petrocelli, however, is the
;

 l 6 United States Supreme Court's decision in Morgan v. Illinois, 504 U.S. 7 19 (1 992), issued June l 5,

I 1 7 1 992. See id. n e M organ decision predated by more than a decade Petrocelli s third state-cqurt
!

I Ig petitien sr writ of-habeas corpus. n e timing of the-decision in u organ aoes not explasn why the

l 9 claims in Ground l 6 were not raised in Petrocelli s third state habeas action.

: 20 Petrocelli also argues tbat his appellate counsel was ineflkctive for failing to raise this issue on

 21 his appeal, apparently refening to his direct appeal to theNevada Supremc Courl. See M otion for Soy,

 22 19-20. 
Here again, however, tbe court does not accept such a claim of ineffective assistance of

. pp.
k
' 23 counscl, withoutmore, as satisfaction oflegood-causerequirementimposed byRhines. xskcdiscussicm

 24 of Ground 8(b), stlpl-a. And, moreover, this ineffective assistance of appellate counsel does not appear
E
'

: 
25 to speak to Petrocelli's failure to raise these claims in his third state habeas action.

 2
 26 Petrocelli has not shown good cause for his failure to exhaust the claims set forth in Ground l 6. '

' 15



1

E

i
!
1
' 1 Ground l 7

 2 In Ground l 7, Petrocelli claims that bis constitutional rights were violated ttby the introduction

! 3 of inaccurate, prejudicial and fundamentally flawed evidence of tfuture dangerousness' at the penalty

 4 phase.'' Fourth Amended Petition, p. 284., see also id. at pp. 284-302.

 5 Petrocellî argues that, in view of developments in the 1aw ttsince the time of M r. Petrocelli's

! 6 appeal and initial habeas applications,'' there is good cause for his failure to exbaust this claim. Motion

 7 for Stay, p. 20,. see also Reply in Support of Meticm for Stay (docket //2 1 7), p. 30. Petrocelli cites the
 

8 Supreme Court's decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1 993), as

! 9 the clitical subsequent legal development. See Motion for Stay, p. 20.
@
: 10 However, tbe Daubert case was decided in 1993, more than ten years before Pelzocelli filed lzis

 ' l 1 third state-court petition for m it of habeas corpus. See Exhibit 26. Daubert was on the books wben

: 12 that third round of state post-conviction litigation was conducted, and there is no reason presented by
l
i 13 Petrocelli to explain why tbe claim in Grotmd 1 7 were not raised in that petition. Petrocelli has not

l 4 shown good cause for his failure to exbaust the claim in Ground 1 7.

I 15 Ground 1 à
i
 1 6 1.r1 Ground 1 8, Petrocelli claims that his constitutional rights were violated t'due to the failure of

 l 7 the trial court to provide hisjury with a Unanimity lnstnlction.'' Fourth Amended Petition, p. 303., see

I 18 also id. at pp. 303-06.
!

i 1 9 As tbe court understands Petrocelli's argument, his only tbeory tbat there was good cause for

 20 his failure to exhaust this claim in state court is that the claim ttis based on fundamental due process

i 21 concerns that should have been raised by trial and appellate counsel but, tilrough no fault of Petitioner,
: .
I 22 were not.'' M otion for Stay, p. 21 ; see also Reply in Support of M otion for Stay, pp. 30-3 1 . This is not

 i ion of Ground 81)
, supra.23 a showing of good cause. See d scuss

! 24 Ground 19

' 25 ln Ground 1 9, Petrocelli claims that his constitutional rights were violated 'tbecause the jury

 26 instructions did not properly instruct the iury on the limited use of prior bad act evidence in the penalty 
.

i

! I
l 16 I

i



 .

 . .

( '

 1 phase and did not protect against the arbitrary and capricious intliction of the death penalty.'' Fourth

2 Amended Petition, p. 307., see also id. at pp. 307-1 1.
i
' 3 Pointing toMiddleton v. State, 1 1 4 Nev. J 089, 968 13.2d296 (1 998), Hollaway v. State, 1 1 6 Nev.

4 732, 6 P.3d 987 (2000), andfvln.ç v. State, 1 17 Nev. 609, 28 P.3d 498 (2001), Petrocelli argues that this
i
. 

5 claim is ççlargely based on 1aw that has changed since the direct appeal and m ay well apply retroactively

 6 to M r. Petrocelli's case.'' M otion for Stay, p. 22. M iddleton, Hollaway, and Evans, however, were al1

 7 decided well before Petrocelli litigated his third state babeas action. The petition in Petrocelli's third
i
: 8 state habeas actîon was filed Augusl 1 1, 2003. See Exhibit 26. Petrocelli makes no showing of good

 9 cause for his failure to raise tbis claim in that proceeding.

l 10 Ground 20
i
 1 1 ln Grotmd 20

, 
Petrocelli claim s that his constimtional rights were violated ttdue to the admission

12 of cumulative and prejudicial victim impact testimony at the guilt and penalty phases of his trial.''!

: 1 3 Fourth Aznended Petition, p. 312,. see also /'#. at pp. 312-1 4.

 14 Petrocelli argues that ttltlbere is good cause to allow this claim to be exbausted as it is largely

( 1 5 based on Payne v. Tennessee, 50l U.S. 808, 1 1 l S.Ct. 2597 (1991), which the state courts did not have

16 an opportunity to rule on at the time of Petitioner's appeal.'' M otion for Stay, p. 23., see also Reply in

q 17 Supportof M otion for Stay, p. 32. Payne, though, was decided some 12 years beforepetrocelli initiated

j 
''

' 18 bis tbird state habcas action. See Exbibit 26. ln addition, Payne was decided wbile Pebrcelli's second

 1 9 state babeas action was still pending in the state district coun. See Exhibits PP and I.JU. T'he timing
E

C 20 of the Payne decision does not establish good cause for Petrocelli's failure to exhaust the claim in
r

21 Ground 20. Petrocelli also argues that his counsel were ineffective for failing tb raise this claim on

; ' .)
: 

22 appeal or in his state habeas actions. However, as is discussed above, in this court s view, such an

! . 23 assertion of attorney incompetcnce in falling to raise the claim in state court, without more, does n()t

 24 show good cause under Rhines. See discussion of Ground 8(b), supra. I

25

26
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 l Ground 21

2 ln Grotmd 2l, Petrocelli claims that his constimtional rights were violated t'because ht was

3 deprived of tbe adequate assistance of an institutionalization expert.'' Fourth Amended Petition, p. 315',

4 see also id. at pp, 315-18. Petrocelli claims that his trial counsel were ineffective, in violation of his

5 constitutional rights, for failing to obtain the services of, and present tbe testimony of, sucb an expert.

6 See id. at 31 5- 1 8.

7 Petrocelli argues, in his M otion for Stay, that there is good cause for his failure to exhaust this

8 claim in state court, because <igtlhe main body of research upon which it is based is of relatively recent
9 origin.'' M otion for Stay, p. 24. Petrocelli lists the following literature as represe'nting that Stbody of

l 0 research'' upon which the claim in Ground 2 1 is based: DeLisi and Conis (eds.), Violent Ojfenders:

1 1 Theory, Research, Public Policy, and Practice (Boston, 2008) at 237-53', Goldstein, (ed.), Forensic

12 Psychology (vol. l l of l 2)., Weiner (ed.), Handbook ofpsychology @ ew York, 2003)., Cllnningham,

1 3 Reidy and Sorensen, ç'Assertions of tFuture Dangerousness' at Federal Capital Sentencing: Rates and

14 Correlates of SubsequentpùsonMisconduct= d Violence, LawandHuman Sc/lcvfortsept. 2007)., and

1 5 Ctmningham and Sorensen, Predictive Factors for ViolentM isconductin Close Custoôy,prlàonlournal

16 87> 241 -53 (2007). f#. at 24. Petzocelli states: tl'While effective cotmsel would have presented expert

1 7 testimony 9om an institutionalization expcrt to rebut the State's evidentiary presentation of fumre

1 8 dangerousness in the penalty phase, there have been many advances in the literature since then.'' 1d. at

19 24-25.

20 The claim in Ground 21 is a claim of ineffective assistance of trial counsel. As is discussed,

21 above, with regard to Ground 7(e), the analysis of a claim of ineffbctive assistance of counsel looks at

22 whether cotmsel's performance was reasonably competcnt in light of prevailing professional norms at

23 the time. See s'lrl'c/cftp?il, 466 U.S. at 688-89., see also Bobby v. Van Hook, --- U .S. ----, 130 S.Ct. l 3,

24 l 6-1 7, 1 75 L.Ed.2d 255 (2009). Because, under Stricklattd, the analysis of counsel's performance is

25 conducted from the perspective of the time of the trial, subsequcnt advances in the literature have no

26 :
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( 1 bearing on tbe issue of ineîfective assistance of counsel, and certainly do not show good cause for
!
 2 Petrocelli's failure to exbaust this claim .

q 3 Petrocelli also argues, in the same generic marmer fotmd throughout bis motion for stay, thathis

!' 4 counsel were ineffective for failing to exbaust this claim. n is bald asserlion, however, does not

5 establish good cause, within the meaning of LttcRhines decision. See discussion of Ground 8(b), supra.

. 6 Ground 22

 7 ln Ground 22, Petrocelli claims that his constimtional rights were violated because Mr.

E 8 Pekocelli's capital trial, sentencing, and review on direct appeal were conducted before state judicial
I

 9 ofticers whose tenure in office was not during good behavior but wbose tenure was dependent on

1 10 popular election.'' Fourth Amended Petition, p. 31 9,' see also id. at pp. 31 9-2 1 .
1

l l Petrocelli argues that his appellate and state post-conviction counsel were ineffective for failing

; 12 to exbaust this issue in the state courts. See M otion for Stay, p. 25. Tbe court does not accept such a

 13 bald claim of ineffective assistance of cotmsel without more, as satisfaction of the good-cause# .

 
'

14 requirement imposed by Rhines. See discussion of Ground 8(b), supra.
;
:
: 15 Ground 23

 1 6 ln Ground 23, Petrocelli claims that his constimtional rights were violated ttbecause execution

i 1 7 by lethal injection violates the constimtional prohibition against cruel and unusual punishments.''
i
 1 8 Fourtb Amended Petition, p. 322., see also id. at pp. 322-30.

 J 9 W ith respect to this claim
, 
Petrocelli's entire argument, in his motion for stay, is as follows:

: .
 20 The court has ruled that this ciaim is tmexhausted. However, good cause
 exists to allow Petitioner to return t? state couns to exhaust this claim. M uch of the

21 information upon which this claim ls based is quite new. See Exhibits 142-146. At
; the time of Petitioner's appcal or state habeas actions, much of the background on the
E 22 Nevada letha) injection protoco) was still not public knowledge, so tbere would have
 been no fcasible way for it to have been successfully raised prcviously. n is
 23 probably accounts for the fact that the claim was not presented to tbe Nevada
! Supreme Court in the Iast round of state habeas proceedings. Petitioner should be
i 24 allowed to exhaust tbis claim in the state courts.

 25 Motion for Stay, pp. 25-26 (citation to order entered March 23, 20 1 0 (docket #200) omittcd).
i
i 26
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:
 1 Exhibit l42 is a copy of the Nevada Department of Corrections' ttconfidential Execution

i 2 M anual '' as revised in February 2004. Exhibit 143 is a copy of an am icus brief filed in the United
! :'

 3 States Supreme Court in a case out of the Eleventh Circuit Court of Appeals entitled Nelson v.

 4 Campbell. Exhibit 144 is a copy of a Las Vegas Sun article, from M arch 1 8, 2004, entitled t'Killer
:

 5 M akes Final Requestsy'' regarding the tben-imminent execution of Lawrence Colwell. Exbibit 1 45 is

 6 a copy of an article from a medical journal, Tbe Lancet, entitled telnadequate Anaesthesia in Lethal

i 7 lnjection for Executiony'' dated April 16, 2005. And, Exhibit l46 is a declaration of Mark J. S. Heath,
!

 8 M .D., apparently produced for use in the case of Beets v. M cDaniel, 2:04-cv-0085-KJD-GW F, and

! 9 signed by Dr. Heath on M ay l6, 2006.

 10 Petrocelli does not describe what efforts he made, while in state court, to obtain the Nevada
 -
 1 1 Department of Corrections' execution manual, in order to support his state court litigation of the claim
!

 12 in Ground 23., nor does Petrocelli explain why that document could not havc becn obtained by mcans

! 
13 of a subpoena or other legal process in state court. Petrocelli does not explain the significance of the

; 14 amicus brief 9om the Nelson case
, 
with respect to his claimed ability to exhaust the claim he sets forth

 15 in Ground 23. Similarly, with respect to the M arch 1 8, 2004, Las Vegas Sun article and the April 16,
!
' 16 2005, Lancet article, Petrocelli does not identify what information in tbose articles he claims was
!
 17 necessary to his ability to exhaust his claim . Finally, Petrocelli does not describe the circumstances of

: 18 the production of the Heath declaration, he does not explain wby that declaration, or ont similar to it,

 19 could not have been obtained earlier, and he does not provide any explanation why the information in

 20 that declaration was necessary to his exhaustion of his claim.
!
 21 Tbe record shows that Petzocelli was able to, and in fact did, articulate his Ground 23 claim in

 22 state court in 2003 when he initiated his third state habeas action. Jce Exhibit 26, pp. 34-38. However,

i 23 Petrocelli abandoned that claim on appeal
, 
and, therefore, did not exhaust it. See Exhibits 38 and 40.

 . 24 Petrocelii has made no showing of good cause for his abandonm ent of the claim on the appcal in his
 . .
l 25 third state habeas action, or for his failure to exhaust the claim in general.

26
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1 Ground 24

 2 ln Ground 24, Petrocelli claims that his constimtional rights were violated ttdue to the failure of
:
'
. 3 the Nevada Supreme Court to conduct fair and adequate appellate review.'' Fourth Amended Petition,
: .

 4 p. 33l ; see also î'#. at pp. 33 1-33.

5 ln his motion for stay, Petzocelli argues that there is good cause for his faiiure to exhaust this

! 6 claim in state coul't, on his direct appeal, tças it could not have been brought earlier on appeal, as it is
i
' 7 based on the deficiencies of the direct appcal opinion.'' M otion for Stay, p. 26. This argument, of
 '
 8 course, does not address the real question, which is: why was this claim not raised in any of Petrocelli's

i 9 three state habeas actions? Aûer respondents posed that question in their response to the motion for stay:

I
 10 (see Oppositien to Motion for Stay, p. 60), Petzocelli argued, in bis reply; <LAs to why it was not

 1 1 presented in state post-conviction proceedings, Petitioner has claimed that it is due to ineffective post-

' 12 conviction counsel.'' Reply in Support of M otion for Stay, p. 35. Pelocelli provides no further
!
!' 13 argument about, or any substantiation ot such a claim of ineflkctive assistance of post-conviction

14 cotmsel. Such a bald claim of ineffective assistance of cotmsel, without more, does not satisfy the good-

i 15 cause prong of the Rhines standards. See discussion of Ground 8(b), supra.
i
 16 Ground 25

 1 7 ln Ground 25, Petrocelli claims that his constitutional rights were violated ttby the failure to

i 1 8 submit a11 of tbe elements of capital eligibility to the grand jury or to the court for a probable cause
1
i 19 determination.'' Fourth Amended Petition, p. 334,* see also id. at pp. 334-35.

20 ln his motion for stay, Petrocelli asserts that this claim bas merit (albeit without any citation to

 legal authority)
, and then Petrocelli goes to state, witbout explanation: çs'l''he failure to2 1 any controlling

i
I ' '' i for Stay, p. 27. ln bis réply, Petrocelli asserts22 raise tbis claim earlierwas not Petitioner s fault. M ot on

 . 23 that ineffective assistance of his post-conviction counsel is good cause for his failure to exbaust the

 '24 claim. See Reply in Support of Motion for Stay, pp. 35-36.p 
I

! -
' 25

 26
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l As is discussedabove, the courtdoes not accept such aclaim of ineffective assistance of counsel,

2 without more, as satisfaction of tbe good-cause requirement imposed by Rhines. See discussion of

3 Ground 8(b), supra.

4 Ground 26

5 ln Czround 26, Petrocelli claim s tbat his constitutional rights were violated ttbecause the death

6 penalty is cruel and unusual punisbment in a11 circumstances.'' Fourth Amended Petition, p. 336*, see

7 also id. at pp. 336-37.

8 This general challenge to the death penalty conflicts witb the holding of the United States

9 Supreme Court in B=e v. Rees, 553 U.S. 35 (2008). In that case, tbe Court ruled that execution by

10 lethal injection as canied out in Kenmcky was constimtional. lt appears the Baze bolding forecloses

1 1 Petzocelli'sargtzment that the deatb penalty, no m atter how administered, is necessarily unconstimtional.

12 Petrocelli does not explain how his claim in Ground 26 could bave any possible merit in light of Buze.

13 Furthennore, Petrocelli does not show good cause for his failure to exhaust this claim in state

14 court. Peeocelli actually asserted this claim in the state district courl in his third state babeas action (see

15 Exbibit 26, pp. 28-29), but he did not raise the issue before tbe Nevada Supreme Court on tbe appeal

l 6 in that action. See Exhibits 38 and 40.

l 7 Petrocelli argues:

18 Petitioner requests that he be allowed to exhaust this claim in the state courts. There
is t'good cause'' for this request because M r. Petrocelli asserts tbat under modern,

19 evolving smndards of decency, it is crue! and unusual punishment for the governm ent
to l(ill its own citizens. As these standards have evolved since Petitioner was last in

20 state coul-t, those courts should be aflbrded an opponunity to rule on this claim .

2 l M otion forstay, p. 27. Petrocelli offers no explanation how ttstandards ofdecency''have evolved since

22 he Iitigated his third state habeas action.

23 Petrocelli also asserts, with respect to this claim, his generic argument that there is good cause

24 for his failure to exllaust tbis claim because of ineftkctiyeness of his counsel in failing to raise it on

25 direct appeal or on the appcal in any of his three state habeas actions. See M otion for Stay, pp. 27-28.

26
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 .
:! J Pekocells's bald claim of ineffective assistance of counsel without more, does not establish good cause

 2 for his failure to exhaust this claim. See discussion of Ground 8(b), supra.
i
 3 Ground 27 .

G d 27 Petrocelli claims that his 4tconviction and sentence are invalid pursuant to the4 In roun
I
 5 rights and protections afforded bim under the lnternational Covenant on Civil and Political ltights.''

: 6 Fourtb Amended Petition, p. 338., see also id. at pp. 338-39.
:

 7 Here again, Petrocelli made the claim in Ground 27 before the state district court in his third

: 8 state habeas action (see Exhibitz6 pp. 40-41), but he did not raise the issue before theNevada Supreme
: 

'

 .
 9 Court on the appeal in that action. See Exhibits 38 and 40.

 1 0 Petrocelli argues that there is good cause for his failure to exhaust tllis claim ttbecause

 1 1 intemational law is increasingly being considered by various courts in their rulings.'' M otion for Stay,
i
1 28 Petocells offers no further explanation or support for that argument. It is not a showing of good
 12 p. .

 13 cause for his failure to exhaust the claim.
i

 14 . Furthermore, Petrocelli's claim of ineffective assistance of counsel, for not raising tàis claim on

 15 direct appeal or on the appeal in any of his state habeas actions, without more, does not establish good
!
 16 cause for his failure to exhaust this claim . See discussion of Grotmd 81), supra.

17 Ground 28

 1 8 ln Ground 28, Petrocelli claims that his death sentence is unconstitutional 'çbecause of the risk
 .
' i t sons.'' Fourth Amended '19 that the irreparable punishment of execution will be applied to nnocen per

20 Petition, p. 340*, see also id. at pp. 340-42.

E 2 l Petrocelli argues that there is good cause for his failure to exhaust this claim , as follows:

22 There is Xtgood cause'' for this request (to be allowed to exhaust this claim in the state
E th h no fault of Petitioner this claim was never previously presented in Icounsq as roug

23 state court. Additicmally, since his last round of state babras proceedings tbe facmal '
 , 

't
basis of the claim has shifted in Petitioner s favor due to widespread publlcity '

. 
24 regarding the possible execution of innocent persons. An example would be the

widespread controversy regarding the Todd W illingham case in Ttxas. '

 25 .

' 26

23
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I
;

; l M otion for Stay, pp. 28-29. There is no further explanation or support for this argument. The allegation

 u ,,2 that there was not as much publicity regarding the possible extcution of innocent persons wben

!
' 3 Petrocelli litigated his direct appeal and his three state habeas actitms, as there is now, does no! amount

 ,
! 

4 to a showing of good cause for Petrocelii s failure to exhaust.
I 5 Furthermore, Petrocelli's claim of ineffective assistance of counsel, for not raising this claim on

. 
6 direct appeal or on the appeal in any of his state habeas actions, without more, does not establish good

i
 7 cause for his failtlre to exhaust this claim. See discussion of Ground 8(b), supra.
 .
I '
! 8. Ground 29

 9 ln Ground 29, Petocelli claims that his constitutional rights have been violated because 'tltlhe
i 1 0 execution of a death sentence after keeping tbe condemned on death row for an inordinate amount of
 .
 1 l time constimtes cruel and tmusual punishment.'' Fourth Amended Petition, p. 343', see also id. at pp.

E 1 2 343-53.
 '13 W ith respect to the question of good catlse for his failure to exhaust this claim , Petrocelli argues:
E
 14 Therc is lçgood cause'' for this request (to be allowed to exhaust this claim in the state
 courts) as through no fault of Petitioner, the state courts have never had the
' 15 opportunity to nlle on it. The circumstances of the claim have cbanged since M r.
 Petrocelli was last in state court, as several additional years have been added to his
 16 confinement, through no choice of his own. Additionally, to the extent that appellate
 counsel and state post-conviction counsel failed to raise this issue on direct appeal,
i 17 their defective assistance deprived M r. Petrocelli of his state and federal due process
i and equal protection right to effective assistance of counsel on appeal and in post-
 l 8 conviction, as guarantted by the Fifth, Sixth, Eighth and Fourleenth Amendments to
 tbe Constitution.
i 19

 20 M otion for Stay, p. 29.

2 1 The fact that Petrocelli has been confined for several additional years - about fotlr yearsz

 22 acmally - since he litigated his last state habeas action, does not establish good cause for his failure to

 23 exhaust this claim in that state habeas action.

 24 M oreover, Petrocelli's claim of ineffective assistance of counsel, fornotraising this claim in any
E
 25 of his state habeas actions, without more, does nol establish good cause for his failure to exhaust this

 '26 claim. See discussion of Ground 8(b), sttpl'a.

! 24
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1 Ground 301

 2 ln Ground 30, petrocelli claims that bis constitutional rigbts ilave been violated xgdue to the
!
. 

3 cumulative errors in the admission of evidence and instructions, gross m isconductby State officials and

 4 wimesses, and iesystematicdeprivationofW . Petrocelli'srightto theeffective assistanceof counsel.''
(

5 Fourth Amended Petiticm, p. 354,. see also id. at pp. 354-56.
 .
 6 Petrocelli's only argument that there is good cause for his failure to exbaust this claim is his

 7 blanket ineffective assistance of counsel argument. As is discussed above, the court does not accept as

1 8 ood cause
, 
under Rhqnes, Petrocelli's bald statement that his counsel were ineffective for not! g

 9 exbausting tile claim. See discussion of Ground 8(b), supra.1

 l 0 Ground 3 1

7 l l Finally, in Ground 31 Petrocelli claims that his conviction and sentence are tmcorustimtional
! .

 
12 ttbecause he may become incompetent to be executed.'' Fourth Amended Petition, p. 357.

i! 13 lt appearj that Ground 31 does not, at least at this time: state a potentially meritorious claim.

1 4 See Martinez- Villareal v. Stewart, l 1 8 F.3d 628, 632-35 (9th Cir. 1997), as rmedsub nom. Stewart v.

 1 5 Martinez- Villareal, 523 U.S. 637, 1 1 8 S.Ct. 1 61 8 (1998). Moreover, in Panetti v. Quarterman, 551

i! 16 U.S. 930 (2007), the Supreme Courtheld that it is unnecessary toraise an tuuipe claim of incompetency
 .

 l 7 in an initial habeas petition in order to preselwe the claim.
i 1 8 Regarding the question of good cause for his failure to exhaust this claim in state court,

I 1 9 Petrocelli argues:

 20 There is t'good cause'' for tbis request (to be allowed to exhaust this claim in the state
, couns) as it appears that a claim anticipating incompetence to be executed should be

2 l raised in an initial petition for writ of habeas com us. M artinez- Vdlareal v. Stewart,
 1 l 8 F.3d 628 (9th Cir. l 997), Jxi?-?ncl sub nt)ra. Stewart v. Martinez-villareal, 523
'

: 
22 U.S. 637, l 1 8 S.Ct. 1 618 (1998). Mr. Petrocelli therefore requests that the state

' courts have an oprorrunity to tirst rule on this claim so that it may be preselwed for
 23 fedcral habeas rtvlew.
 .i 24 M otion for Stay, pp. 30-31 . But the M al-til3ez-villareal argument does not establish good cause for

 25 Petrocelli 's failure to exhaust this claim in state court. Petrocelli could have exhaustéd this claim just
(
!

26
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 1 as well in his third state habeas action as he could now. To tlle extent such a claim would have been

. 2 held to be premature in Petrocelli's third state habeas action it would be now as well.)

i 3 Kellv

 4 Petocelli requests a Kelly stay
, in the alternative, in case a Rhines stay is not granted. See

5 M otion for Stay, pp. 33-47. n e court will deny that request.

! 6 jnKing v. Ryan, 564 F.3d 1 133 (9th cir.2009), tbe court of appeals held that, in addition to tbe

I 7 stay procedure authorized in Rhines, district courts retain discretion to permit petitioners to follow the

 8 three-step stéy-and-abeyance procedure approved in Calderon v. U.S. Dist. Ct. (Taylorj, 134 F.3d 98 1 ,

9 986 (9th Cir.1998), and Kelly v. Small, 31 5 F.3d 1063 (9th Cir.2003). Following that procedure
: .

E 10 (sometimes referred to as tbe LGKell)3 procedure'' or a ikKelly smy''): ( 1) a petitioner amends his petition

1 1 lo delete any unexbausted claims; (2) tbe district court stays and holds in abeyance the amended, fully

 12 exbausted petition, allowing tbe petitioner the opportunity to proceed to smte court to exhaust the

 l ims. and (3) the petitioner later amends his petition again incorporating the newly-exhausted13 deleted c a 
,

:
r 

l 4 claims. Kelly, 31 5 F.3d at 1070-7 1 . The Kelly procedure hms no requirement of a sbowing of good
;
r 15 cause for the petitioner's failure to exbausl.

 1 6 However, compared to the Rhines procedure, the A'c//yprocedtlre has a signiticant drawback for

 1 7 petitioners. Unlike the Rhines procedure, the Kelly procedure does nothing to protect a petitioner s

: l 8 unexhausted claims from untimeliness in the interim. King, 564 F.3d at 1 141.
; .
' 

19 On April24, 1996, thcM riterrorism andEffecliveDeath PcnaltyAcl(AEDPA) wentintoeffect.
 20 PUb

.L. No. 1 04-132, 1 1 0 Stat. 12 l 4- 1226 ( l 996). n e AEDPA made various amcndments to the
 21 statutes controlling federal habeas corpus practice

. One of tbe amendments imposed a one-year statute

E 22 of limitations on the filing of federal habeas corpus petitions. W ith respect to the stamte of limitations,
:

 23 the habeas corpus statute provides:

 24 (d)(1) A 1 -year period of limitation shall apply to an application for a
 writ of habeas corpus by a person in custody pursuant to the judgment
E 25 of a State court. The iimitation period shall run from the latest of -

: 26

 26
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I

! l (A) the date on whicb thejudgment became final by the
' conclusion of direct review or tbe expiration of the time for

2 seeking sucb review;

: 3 (B) the date on which the impediment to tiling an application
 crealed by State action in violation of the Constimtion or laws
 4 of the Umted States is removed, if the applicant was prevented
 from filing by such State action;
i 5
: (C) the date on which the constimtional right asserted was
 6 initially recognized by the Supreme Court, if the right has

been newly recognized by the Supreme Coul-t and made
7 retroactively applicable to cases on collateral review', or

!
 8 (D) the date on which the factual predicate of the claim or
 laims presented could bave been discovered through thec
 9 ercise of due diiigence

.ex
i
 1 0 28 U.S.C. j 2244(d)(1 ). n e AEDPA Iimitations period is tolled while a ''properly fled application''

 l 1 forpost conviction orothercollateral relief is pending before a state court. 28 U.S.C. â 2244(d)(2). The
E
' 12 limitations period is not tolled, however, during the pendency of a federal babeas petition. SeeDuncan

13 v. Walker, 533 U.S. 167 (200 1).
I

 
1 4 n erefore, if tbe Kelly procedure is followed, in order to avoid a statute of limitations bar, tlle

 1 5 newly-exhausted claim s, wbicb are to be set forth in an amended petition afler the stay is lifted, must '

i 16 relatc back to claims in the fully-exhausted stayed petition. See King, 564 F.3d at 1 142.

 l 7 t%An amendment of a pleading relates back to the date of the original pleading when ... the claim
ii 18 ... asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or

 19 attempted to be set forth in the original pleading. Fed.R.Civ.Pro. l5(c)(2). jnMayle v. Felix, 54517.5.

' 20 644 (2005), tbe Supreme Court beld that a pctitioner may amend to add a new claim into a pending

 2 1 federal habeas petition after the expiration of the limitations period only if the new claim shares a
 .
i .: ,,22 common core of operative facts with tbe claims in the pending petition. M ayle, 545 U .S. at 659. An
p

 23 amended habeaspetition, S'does notreiatebackwhen it assens a new ground forrtlief supported by facts
 I
' 24 that differ in both time and tvoe from tbose the oriqinal pleadinz set forth.'' 1d. at 649. 1! ''''''. 'i'''''' * 'i''''' 1

 25 A district coun exercises discretion in detennining whether or not to grant a Kell), stay. KeIl);,
: 26 3 I 5 F

.
3d at l 070. The coun may properly refuse to stay an exhausted habeas petition when the smt-ute

l 27
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E 1 of limitations would prevent the petitioner from ever successfully amending to re-assert his claim . See
;
 2 King, 564 F.3d. at 1 1 4 1 -42.

 3 ln this case, the one-year AEDPA limitations period ran out long ago. The record indicates that

:
 4 tbere bas been no post-convsction litigation, and, tberefore, no stamtory tolling of tbe limitations period,

 
5 since 2007 when the dismissal of Petrocelti's third state habeas action was affirmed on appeai. See

. 6 Exhibit 41 . Tberefore, a Kelly stay would benetit Petrocelli only to the cxtent that his newly-exhausted

 7 claims-tbose tobe addedback into tbe federal petition followingthe requestedstay-wouldrelate back

i 8 to exhausted claims to be included in the stayed petition
.!

 ' . 9 Petrocelli makes general arguments that tbe newly-exhausted claims would not be time-barred
,

 10 but he does not provide any specific analysis
, in tbis regard, witb respect to any particular claim . The4

 
!

11 court, however, has examined t-he tmexhausted claims în the fourth amended petition, wllich Petrocelli

 l 2 would exhaust during a stay (Grotmds 7(e), 8(b), 9, 1 1, 14, l 5(a), 1509, l 5(c), 1 5(d), l 5(e), 16(a), l 6(b),i
I

13 1 6(c), J 6(d), 1 6(e), 1 649, 1 6(g), 1 6(b), 1 6(i), J 7, 1 8, 19, 20, 2) , 22, 23, 24, 25, 26, 27, 28, 29, 30, and

 14 31), andhas comparedthose claims to theexhausted claims in the fourtb amendedpetition, wbich would

: 15 be pled in a stayed fifth amended petition, following theKelly procedure (Grounds 6(c), 6(d), 71), 7(9,
 . :: -

l 6 1 0, 1 2, and 13). See Klng, 564 F.3d at 1 142 ( gN e hold that Mayle requires a comparison of a

I 1 7 petitioner's new claims to the properly exhausted claims left pending in federal court, not to any earlier

 18 version of the complaint containing claims subsequently dismissed for failure to exhaust.''). lt appears

y 19 to the court that, of all Petrocelli's unexhausted claims, there may be colorable arguments that three of I
i
 20 those claims might relate back, underAo y/c, to exhausted claims in Petrocelli's fourtb amendedpetition.

; 
2 1 Grounds 1 5(d) and 1 7 might arguably relate back to Ground l 2, and Ground 1 9 lnight arguably relate

' 22 back to Ground 7(b). Thc courlassumes, forpumoses of this analysisonly, and withoutfinallydeciding f
 23 the relation-back issue, that Grounds l 5(d), 1 7, and 19 would relate back to exhausted claims, and could
i
 24 therefore survive a statute of limitations challenge following a Kelly stay. There appears to be no

25 colorable argumcnt that any of Grounds 7(t), 8(b), 9, l l , 1 4, 1 5(a), 1 5(b), 1 5(c), l 5(e), 1 6(a), 1 6(b),

26
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 1 16(c), l 6(d), 1 6(e), 1 649, 16(g), 1 6(h), l 6(i), 1 8, 20, 2 l , 22, 23, 24, 25, 26, 27, 28, 29, 30, and 31 would
I
i
 2 relate back to exhausted claims in the fourth amended petition.

' 3 lmplementation of the Kelly procedure is a matter of this court's discretion. See King, 564 F.3d

 4 at 1 143. The court will exercise its discretion to deny Petrocelli a Kelly stay. The killing of James
;

 5 W ilson, undcrlying tlzis case, occurred on M arcb 29 1982 and Petrocelli was convicted in September$ 7

!
: 

6 of that year-nearly three decades ago. ln the time since his conviction, Petrocelli has litigated, in state

 7 tourt, a direct appeal and three state babeas actions. 'f'he last of those state habeas actions was litigated

i; 8 during a stay of this federal habeas case, between August 2003 and July 2007. ln exercising its

9 discretion, the court is mindful of the important principles of comity and federalism. Tbe Smte has a

i 10 strong interest in the tinality of its criminal judgments, and execution of its capiul sentences without

5 1 1 tmdue delay. The court is also m indful of the congressional intent behind AEDPA, the most recent

 12 wide-ranging federal legislation in tbe habeas area, to ttreduce delays in the execution of state and
;
' 13 federal czizninal sentences, particularly in capital cases.'' SeeRhines, 544 U.S. at 276. Tbe court is also

i 14 cognizant however, that, facing tbe ultimate punishment capital habeas petitioners must be provided

 15 reasonable opportunity to exhaust potentially meritorious habeas claims in state court, to avoid

16 tmnecessary forfeiture of such claims. W ith these considerations in mind, and well-informed of the

: 1 7 procedural histor.y of this case, this court cannot countenance another stay of tbis action to provide time
(
 

18 for yet another- it wouid be Petrocelli's fourth - state habeas action.? The court will deny Petrocelli's

' 19 motion for a stay, will require Petrocelli to abandon his tmcxbausted claims or face dismissal of his

 20 enfi-re fourth amendedpetition, and will move this action towardresolution of Petrocelli'sviable claims,
 I
j I
 2 1 on their merits. ;

i 22

 23

I 24
 7 Respondents have made no sbowing that Petrocelli has ever engaged in dilatory litigation

25 tactics, or that he has othenvise acted in bad faith in anf manner in the state couns or in this court. And,
certainly, the court does not mean to sugyest that any improper delay has been the fault of Petrocelli 's26
current counsel, who became Petrocelli s counsel on September 27, 2007 (docket # l 40), after the
conclusion of Petrocelli's last state habeas action.
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 1 IT Is 'ruxltEy'oltE oltoEkEo that peutioner's M otion forLeave to File Reply Brief over

2 Twenty Pages in Length (docket #216) is GRANTED. The reply in support of tbe motion for stay has!
!
 

3 already been tiled, and has been considered in this order; therefore, no furtber action on the part of the

 4 Clerk is necessary in this regard.
1' 5 ITIS FURTHER ORDERED thatpetitioner's M otionto Stayproceedingsandllold Litigation

 ' 6 in Abeyance (docket #203) is DENIED.
7 IT IS FIJRTHER ORDERED that petitioner shall have 30 days from the date of entry of this

i:
p 8 order to file a notice of abandonment of tmexhausted claims, abandoning tbe claims in bis fourth

 9 amended petition that have been held to be unexbausted in state court (Grounds 7(e), 8(b), 9, 1 1, 1 4,

: 1 0 1 5(a), I 5(b), 15(c), l 5(d), 1 5(e), l 6(a), 1 608, 1 6(c), 1 6(d), 1 6(e), 1 6(9, l 6(g), 1 6(h), 1 6(i), 1 7, l 8, 19,
E

 1 1 20, 2 1 , 22, 23, 24, 25, 26, 27, 28, 29, 30, and 31 ). If petitioner does not, witbin the time allowed, Gle

 12 a notice of abandonment of unexhausted claims
, 
abandoning all of his unexhausted claims, petitioner's

i
i 13 Fourth Amended Petition (docket //1 62) will be disnzissed, in its entirety, pmsuant toRose v. Lundy, 455
 .
 14 IJ.S. 509 (1982). .

! 15 IT IS FURTHER ORDERED that
, 
if petitioner tiles a notice of abandonment of unexhausted

i

 b doning all of :is unexhausted claims
, within the time allowed, respondent shall thereaaer 16 claims a an>

' 17 have 90 days to file an answer, responding to the exhausted clainïs remaining in petitioner's fourth '
:

' 1 8 amended petition (Grotmds 6(c), 6(d), 7(b), 7(9, 1 0, 12, and 13).
 l 9 IT IS FURTHER ORDERED that, in al1 other respects, the schedule for further proceedings
!
! 20 set forth in the order entered November 1 6, 2007 (docket #147) shall remain in force.
!

 21
 22 oated this 10th day of-v arcla

, 201 f.!
; .23 

,

 24 .
UNITED ST ' S DISTRICT JUDGE

5 ' 25
!

 26
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