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AMZRICA'S SERW CING COVPANY, ) l

l 3 et. al., ) t
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1

Beforethe coultare Plaintifl's motionto conlrm the arbitrator's award (sce Doc. # 198):
16 . @andoefendantw ellsFargoBank,x.A.'smouontovàuteormoipiearbikauonawardtooc.
17

1 J# 21o and Doc
. # 215).

ls
1. FACrUAL & PROCED BACKGROUND '

1 9
PlaindffWeslohnson (Plaindfo.allegesthatinluly zoozmW ellsFargo Bank, N.A. (We1ls

20
Fargo), was servicing the loans on two properties Plaintiffhadpurchased, theAdriaticAvenue

2 1
prope!'ty and the Fessenden Street property, located in Portland, Oregon. (Doc. # 66 at 3.)2

22
In September 2004, Plaintiffs wife sent in two paym ènts on Loan 56, btit inadvertently noted

23 .
on the checks thattheywere intendedto pay offlaoàn'ss. (Doc. # 21O F.x. A at 5.) W ells Fargo

?24

25 l , ' 11 rslediemouonpuouanttoFed
.R.civ.p.Referstocourt sdocketnumber. wellslhrgoorigna )

52, s9, and 6o. (Doc. # 210.) It subsequently filed the motion pursuant to sections zo and 11 of the Federal
- 26 Arbitration Act (FAA

.). Citations to wells Farso's argum'ent w111 refer to Doc. # 210, which W ells Fargo
.J. :incorporates by reference into Doc. # 215.27 

!
2 Throughoutthelitigation,tbe parties also refprtothetwoloans as Loans55and56, respecdvely;

28 derived from the last two digits of the account numbers for tbe loans
.

. w. i
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1 applied the checks to Loan 55, whicb it erroneouslybelieved to be in arrears. (1d.4 .As a result,

2 Loan 56 became delinquent. @d.) Plaintiffasserts that W ells Fargo erroneotlsly rèported the

3 loans delinquentto credit reporting agencies (C1tAs): (Doc. # 66 at 3.) Furthermore, Plaintiff

4 allegesthatW ells Fargo foreclosed on Loan 56 and cgntinuedto erroneotlslyreportbothloans
i5 delinquent aAer Plaintiffspent nine m onths makinpphone calls and sending correspondence,

6 including cancelled checks and Ioan documents, verk,fyingthe loans were current. (fd. at 3-8.)
j '

7 Before the foreclosure sale, Plaintiff sold both thy Adriatic Avenue and Fessenden Street
1

8 propedies and repaid the loans in full, but he alleges that ms a result of the unfavorable credit

9 reports, he wms unable to obtain new loans or refinance exisdng mortgages, and was denied

10 credit. (Jd.)

1 1 Plaintiff fled suit asserting claim s under the Real Estate Settlement Procedures Act

12 (RESPA), 12 U.S.C. jj 2601, et. seq., the Fair Credit ReportinyAct IFCRA), 15 U.S.C. jj 1681,

13 et. seq., the Fair Debt Collections Practices AG (FDCPA), 15 U.S.C. jj 1692 el. sequ and for

14 negligence. (Doc. # 66.)

1 5 On 0 ctober 29, 2007, the court issued an order granting summary judgment as to

16 Plaintiff's RESPA, FDCPA, and negligence claims, and denying summaryjudgment ms to the

1 7 FCRA claim. (Doc. # 94.) W ith respect to the FCM  claim, the court found that the credit

18 reports obtained in connection wit.h Plaintiffs com mercial loans do not fall under the FCRA,

1 9 butthoseobtainedwith Plaintiffspez-sonal lines ofcreditandpersonalfnancingare tkonsumer

20 reports'' falling within the coverage of the FCM . ( 1d. at 9-13.)

21 On November 30, 2007, Wells Fargo moved for summary judgment ms to Plaintiff's

22 survhring FcM claim, arguingthatit isbased on credit Plaintiffsoughtforbusiness purposes.

23 (Doc. # 105.) On May 14, 2008, the cour't issued an order granting the motion in part, and

24 den/ngitin part. (Doc. # 153.) Tbe court reiteratedthattherewere genuine issues of m'aterial

25 fact as to W ells Fargo's liability under the FCRA. (Doc. # 153 at 9.) Next, the coul't analyzed

26 each category of Plaintiff's claim ed dam ages individually. The court found that m ost of

27 Plaintiffs claimed dam ages related to his inability to secure credit to pursue his business
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1 ventures, andwere notrecoverableunderthe FCRA. (Doc. # 153 at 18-30.) However, thecourt

2 concludedagenuineissue of m atehzfacteisted% towhei erplindfcouldrecoverdam ages

3 under the FCM  wit.h respect to the following transactionb: (1) the James laane Property (fd.

4 at 22); (2) the Erna Way propert'y (id. at 25); (3) the Sl(y T stock sale (fd. at 27-28); and (4)

5 the decrease in credit lines on his Providian and Balk of Ametica credit cards (fd. at 29-349.
t

6 The parties subsequently stipulated to submit the matler to binding arbitration. (Doc.
1

7 # 194.) They agreed that the Federal Arbitration Act (FM ) wolzld apply, andthat all previous
i

8 orders and nllings entered by the coul't would be binding, valid, and enforceable. @d.) The

9 paYesmumallyselectedredredjcdceofiecaliforniacoudofAppez, MichaelNott, astheir

1 0 arbitrator, and he heard the matter in January 2009. (Scc Doc. # 21O Ex. A at 2-3.) On

1 1 Febnlary 24, 2009, Justice Nott issued his arbitration award finding W ells Fargo violated the

12 FCM . (Doc. # 21O Ex.' A at 6.) He entered an award of damages in tbe amount of $260,910

13 in favor of the Plaintiff, broken down as follows: (1) $15o,ooo for the Erna W ay propelty; (2)

14 Sloo,ooo in emotional distress; (3) $5,500 for the decremse in credit lines on Plaintiffs

15 Providian and Bank of Americ.a credit cards; and (4) $5,410 for foreclosure fees related to the

16 Fessenden property. (Doc. # 21o Ex. A at 6.) ln an amendment, the arbitrator awarded

17 Plaintiff $37,069.15 in cost.s and $427,738.96 in attorney's fees. (Doc. # 210-1 (Ex. B) at 12.)

1 8 The court confrmed the arbitrator's award and entered judgment. (Dôc. # 201-202.)

19 W ells Fargo filed a mouon to vacate or m odify the arbitration award, which the court

20 denied. (Scc Doc. # 210, 215, and 225.) Both parties appealed. (Doc. # 204, 226, 229.) The

21 Nint.h Circuitcoul ofAppealsissuedil opinionon February 15, 2011, rem andingthecqsewitb

22 instructionsforthe cotlrttoreconsiderthe motionstoconfirm andvacatethearbitrator'saward

23 underthe FAA.. Johnson 1J. WellsFargo HomeM ortgage, 635 F.3d 401, 412, 414-16 (9tl1 Cir.

24 2011).

25 Il. LEGAT. STANDA.RD

26 Tbe parties stipulated to enter into binding arbitration and speciscally pèovided tllat a

27 party m ay apply to the coul't for an order confrm ing an arbitration award in accordance with

28
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1 the FAAO which the coul't must grant unless it vacaths, modifes or correct.s the award. (Doc.

jp
2 # 194.) The Ninth Circuit confrmedthe standardtlle'coull shalluseto reviewthe arbitrator's

)
3 award is.that set forth in the FAA. Johnson, 635 F.3d at 414-416.

4 The disthctcoudmaymodi/orcorrectan awardin anyofGreeenumeratedjimadoc:

5 (a) W here there was an eddent material miscalculation of fgures or an evident
material mistake in the descrip 'tlon of any person, thing, or propeo  referredto

6 i n t h e a w a rr d
(b) W here the arbitrators have awarded upon a matter not submitted to them,

7 unles? it is a matter not affecting the merits of the demsion upon the matter
subm ltled

8 (c) Whereihe award is impeded in matterof form not affectingthe merits of the
controversy.

9 Theordermalzmoihpandcorrectie award, so msto effecttheintentthereof and
promote justlce between the parties.

10 9 U.S.C. b 11.

1 1 The district court m ay vacate an arbitration award:
(1) where the award was procured by cornzptio ?n frau sd or undue means;

12 (2) where tbere was evident partiality or cormlption in the arbitrators, or either
of them ;

13 (3) rhere tbe arbitrMtors were guilty of miscondpct in reftzsing to postpoqe the
hown, or in refuslnjto hlar evidepcejtrtlnenthearln ,g upon suffclent c-ause s14 and materlal to the controqersy; or of any other mis ehavlorby whlch e rights

of any part)z hav: been preJudaced; or
herethearbltrators exceededtheirpowersjorso impedectlyexecujedtheml 5 (4) w

that a muttzal, fnal, and delnite award upon t e subject matter submltted was
16 not m ade.

9 U.S.C. j 1o.
1 7

fsAlthough the words fm anifest disregard for law' do not appear in tlle FAA, they have
1 8

come to sen,e as a judicial gloss on tlae standard for vacatur set forth in FAA j ,o(a)(4).''
19 .

Johnson, 635 F.3d at 414 (citing Kyocera Corp. t7. Prudential-Bache Trade Servs., Inc., 341
20

F.3d 987, 997 (9tb Cir. 2003) (en banc); Bosack t?. S6ward, 586 F.3d 1096, 1104 (9th Cir.
2 1 . .

2009), as amended October 26, 2009; and Hall StreetAssociates, L.L.C. lJ. M attel, Inc, 552
22

U.S. 576, 585 (2008)). fsManifest disregard of tbe law'' is ddshortband for a stattltory ground
23

under the FAA., specilcally 9 U.S.C. 5 1o(a)(4), which states that the coul't may vacate 'where
24

the arbitrators exceeded tbe' ir powers.''' Comedy Club, Inc. l?. Improv W 'esrdssocfctes, 555
25

F.3d 1277, 1290 (9th Cir. 2009) (citing Kyocera, 341 F.3d at 997). GslMlanifest disregard' has
26

27
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suzwived Hall Srrecà intact Ein the Ninth Circuit), and so we arebound to apply it. Johnson,
I

2 635 F.3d at 415, n. 11 (citing Comedp Club, 553 F.3d at 1290-91).3
i

3 ffManifest disregard of the law'' m eans Tfsom ething beyond and different from a m ere

4 error in tbe law or failure on tbe pal4 of the arbitrators to understand and apply the law.''

5 Collfns 1J. D.R. Horton, Inc, 5o5 F.3d 874, 879 (9t.h Cir. 2007) (quotation omitted); scc also

6 M ich. Mut. Ins. Co. u. Unigard Sec. Ins. Co., 44 F.3d 826, 832 (9t.h Cir. 1995). $$El)t mllst

7 be clearfrom the recordthatthe arbitrators recognizedG eapplio blelaw andi en ignoredit''

8 Comedy Club, 553 F.3dat 1290 (internal quotationmarksandcitation omitted). Furthermore,

9 REtqhe governing law alleged to have been ignored by the arbitrators mtust be well deYned,

10 explicit, and clearly applicable.'' Collfns, 505. F3d. at 879-80; sce also Carter ?J. Health Net

1 1 ofcalvornia, 374 F.3d 830, 838 (9th Cir. 2004). ''Neitber erroneous legal conclusions nor

12 unsubstantiated fact'ual fndings jtlstify federal court review of an arbitral award under the

13 stattzte, which is unambiguous in this regard.'' Kyocera, 341 F.3d at 994.

14 Thee ki atarbikatorsmaycons% ei egoverninglar im pedectlyini ecom se
of delivering a decision that atlempt.s in good faith to lnterpretthe relevant law,

15 orm aym ake errorswitb resped totheevldence on whlchtheybmsetheirrulings,
bitration mssumes, andsuch legal andfact'ual errorsij a riskthat evenrpartyto ar

16 1le far outside tbe category of conduc't embraced by b 1o(a)(4).

l 7 fd. at loo3.

1 8 M  confrmed by the Nint.h Circuit, the FAA 'tstandards are highly deferential to the

19 arbitrator.'' Johûson, 635 F.3d at 414; see alsopowerAgentlnc. lJ. Elec. Data Sys. Corp., 358

20 F.3d 1187, 1193 (9t.h Cir. 2004). The arbitrator's award ffmaybe made without explanation of

21 their reasons and without a com plete record of their proceedings.'' Bosack, 586 F.3d at 1104

22 (citations omitted). T'If they chose not to do so, it is al1 but impossible to determine whether

23 they acted V 'LIA manifest disregard for the law.'' Soscck, 586 F.3d at 1104 (quotations and

24 citations omitted); scc also D.H. Blair & Co., Inc: l?. Gottdiener, 462 F.3d 95, 11O (2d. Cir.

25

26 3 AstheNinth circuitnoted, lEcqourts mayalsovacate awards thatare 'completelyirrational...wit.h
respect to tbe contractE,l''' but Wells Fargo did not move to vacate the award on that ground so the discussion is

27 confined to the maniflt disregard standard. Johnson, 635 F.3d at 414 n. lo,

28 5
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. ç: .f ,1 2006) tthe court should confirm an award if a ground for the arbitrator s decision can be
5

2 inferred from the facts of tbe case''). ,

3 111. m scusklox

4 A. W ELLS FAAGO DID N OT W AW E ITS RIGHT TO VACA TE TH E AW ARD

5 Contraryto Plaintiffs argum ent, W ells Fargo did notwaive its rightto vacate, modify, or

6 correct the arbitration award. (Sec Doc. # 214 11-12, Doc. # 221 at 2-4.). The Nfnth Circuit

7 rejeded this very contention, finding W ells Fargo's counsel stated his intent to object at the

8 telephonic stattzs conference on the motion to confirm . Johnson, 635 F.3d at 413 n. 9. M  a

9 result, W ells Fargo is not estopped from making such an argument at this tim e.

. 10 B. RELIANCE ON A CONSUM ER QEPORT IN PROW DING LESS FAVOQARLE

11 CREDIT TERM S

12 W ells Fargo argues the award of dam ages for the Erna W ay property, decremse in credit

13 lines, andforeclosm efeesw% im properbeo useo eawarddoes notspecifcallyrefertoa credit

14 reportthatwms relied uponby alender in extending Plaintiffless favorable creditterms. (Doc.

15 # 21O at 4-5, Doc. #215.) '

16 Plaintiffconcedesthatthe arbitrator's award does not speciGcally reference a consumer

17 report, but argues that any explicit or im plicit findings necessaryfor the award of dam ages are

1 8 assumed to be in support of the award. (Doc. # 258 at 11-15.)

l 9 Thearbitratoris notrequiredtoexplainthe rationaleforhis award. SeeBosack, 586 F.3d

20 at 1104. In other words, the arbitrator was not required to m ake specific written findings that

21 a credit report was relied on by a lender in awarding dam âges for tbe Erna W ay property,

22 decrease in credit lines, and award of foreclosure fees. The arbitràtor acknowledged he was

23 bound by a11 prior decisions of tbe coul't, and tfle court specifically found that to recover

24 dam ages under the FCRA., Plaintiffm tlst show that each transaction at issue involved the tlse

25 of a consumer repoz't. (Doc. # 153 at 17.) The coul't can tllerefore infer that tbe arbitrator

26 concludeda consum er reportwas involvedinm akingthe dam ages awardunderthe FCM . The

27 failure of the arbitrator to reference an explicit finding of reliance on a credit report does not

28 6
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1 w arrant vacatur. '

2 C. ADRTATIC AN D ERNA W AY PRO PERTIES .

3 First, W ells Fargo challengesthe arbitrator's awardof $5,410 in damagesforforeclosure

4 fees related to the Adriatic Avenue property. (Doc. # 21o at 5-7.) Specifically, W ells Fargo

5 argues that the Adriatic property was an investm ent property owmed by a limited liability

6 company, and any fees paid related to that property were for a business purpose. Lld. at 7.)

7 The arbitrator awardedthe $5,410 in damagesforforeclosurefees inconnection withthe

8 Fcsscndcn property, not tbe Adriatic property. (Doc. # 210-1 IEx. A) at 8.) Wells Fargo is

9 correct that the couz't previously ruled that becatuse the Fessenden property was oumed by

10 Portland R.E., and Poltland R.E. paid the fees mssociated with this propel'ty, this specific sum

1 1 was not recoverable under the FCM . (Doc. # 153 at 21-22.) The arbitrator recognizedthat he

12 was bound by this court's ruling limiting consideration of damakes to Plaintifl's losses as a

13 consumer. (Doc. # 210-1 (Ex. A) at3, 6.) The arbitratoreven specifcallyrecognizedthe coud's

14 ntlingthatthelatefeesandcostson rental propertieswerebusiness related, precludingrecovery

15 of damages under the FCM . @d. at 3.) Therefore, in this instance, it is clear from the record

16 thatthe arbitrator recognizedG elaw governingthe FCM , and disregardedthe law by m aldng

l 7 an award of damages despite the fact that the court explicitly ruled Plaintiff could not recover

18 the $5,410 in damages for foreclosure late feqs on the Fessenden property. Therefore, this

19 poltion of the arbitrator's award should be vacated. .

20 Second, W ells Fargo arguestàe eddence showedthe Erna W ay dam ages claim is related

21 to a commercial purpose and is not recoverable under the FCRA. (Doc. # 21O at 7.)

22 Thearbitratorfoundi atwhilel eErnaW aypropeo wu technio llylisted%  abusiness

23 property, it wms actually a residence that was used by Plaintiffs mother and stepfather, who

24 resided in it rent free. (Doc. # 210-1 (Ex. A) at 8.) W ells Fargo is arguing that the arbitrator

25 m ade an error in interpreting the fact.s or the law in concluding this propqrt.!r w as a consum er

26 property and not a blzsiness property. Thié is not m anifest disregard of the law, and there is

27 no basis to vacate this portion of the award.

28 7
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1 D. CREDIT CARDS

2 W ells Fargo disagrees wit.h the arbieator's finding that Plaintiff's credit limits were

3 decreased as a result of the late marlcs W ells Fargo reported to the CRAS. (Doc. # 21O at 8.)

4 W ells Fargo provides letters from Bank of Amel'ica and Providian and contends they establish

5 that W ells Fargo's reports of late payment.s played no role in the reduction of Plaintiff's credit

6 limits. (1d., Ex. D and F,x. E.)

7 W ells Fargo has not establishedthat the arbitrator knew and disregardedthe law in this

8 irlstance. lnstead, W ells Fargo m erelya serts a dksagreem entwiththearbikator's interpretation

9 of the facts and law. The letler from Bank of America specifcally states, ffgiqn reaching our

10 decision, we relièdon internalinformation mswell asinformadoninl econsum ercre&t repol't

l 1 of the first person named above.'' (Doc. # 21O Ex. D.) The letter from Providian states, fflwqe

12 received credit information from Transunion Consumer Relations...'' (fd. at Fax. E.) The

13 arbiaatorcoldhaveconcludedG atwhilei ecreit- dcompanies% sededadidonz remsorls

14 for decremsing Plaintiffs credit lim its, there wms a causal link between the decision and the

1 5 information repodedto the ClG sbyW ells Fargo. Sim plybecatlse the arbitrator did not com e

l 6 to the conclusion W ells Fargo would have preferred, f.c., that tlle decremse in Plaintiffs credit

17 limits was not relatedto W ells Fargo's conduct, does not mean that the arbitrator disregarded

1 8 the law. Tblzs, there is no basis for vacating this portion of the arbitrator's award.

19 E. W ELLS FAA GO'S LTARILITY UN DER TH E FCRA

20 W ells Fargo argues that the arbitrator failed to make findings regarding the

21 reasonableness of its investigation. (Doc. # 21o at 9-12.) lnstead, W ells Fargo contends that

22 the arbitrator only discussed the investigation in broad strokes, and improperly applied a

23 general negligence standardinfndingthe investigation unreasonable. (1d. at 11.) W ells Fargo

24 m aintainsi atitfollowedi erequiremenà of i eFcM eachdm eitreceivednodcegom aCM

25 thatplaintiffwms disputingadebt, andthearbitratorfailedto makefindingssuppoG ngliability

26 for each element of the stattzte. (Id. at 11-12.)

27 Plaintiffmaintainsthe arbitrator's award must standbecause erroneotus factual lndings

28 8



l or misapplication of the 1aw do not provide a basis ior relief. (Doc. # 258 at 16.) In addition,

2 he argtzes the arbitrator did m ake a facm al snding that W ells Fargo did not condud a

3 reasonable investigation. @d.) '

4 M  the court explained above, the arbitrator is not required to explain the rationale for

5 his award. Bosack, 586 F.3d at 1096. ln this case, the arbitrator set out a detailed sum mary

6 ofthefacts surroundingtbedispute, andspecise llrconcludedG atW ellsFargo'sinvesdgad.on

7 was unreasonable, inadequate, and untimely underthe provisions of the FCRA. (Doc. # 210-1

8 (Ex. A) at 4-6.) The arbitratorwms notrequiredto make specificfactual fndings regardingthe

9 reasonableness of tbe investigation, and was not required to discuss the investigation in m ore

10 than what W ells Fargo term s ffbroad strokes.'' W ells Fargo hms not shourn that the arbitrator

1 l knewthelaw underthe FcM and choseto ignore it. At most, W ells Fargo m akes an argtlment

12 that the arbitrator knew the 1aw under the FCM  and misapplied it. M isapplication of the law

13 or facts is insuo cient to vacate an arbitral award.

14 F. EM OTIONAL DISTRESS DAM AGES

15 W ells Fargo contends the arbitrator erred in awarding em otional distress damages

16 because: (1) Plaintiff failed to link those damages to the use of a consumer credit report

17 containingderogatol creditinformadongom W ells Fargo; (zltheemodonaldistressdnmages

18 were entirely a result of Plaintiffs business downttlrn; (3) the arbitrator should not have even

1 9 considered emotional distress dam ages because the only claim before him was an alleged

20 violation of the FCM ; and (4) Plaindff's own statementswereinsuK cientto support an award

21 of emotional distress damages. (Doc. # 247 at 14-15.)

22 Plaintiff counters that Wells Fargo never objected to the award of emotional distress

23 damages at arbitration or in its original moving papers. (Doc. # 258 at 15.) ln addition, he

' 24 arpzesthathe didpresenttesdmonyconcerningieimpactofhisinabilil tosuppodhisfa iy.

25 (Id.j

26 In awarding Plaintiff Sloo,ooo in emotional distress damages, the arbitrator statedihat

27 Plaintifftestised concerning the harm the negative com ments W ells Fargo transm itled to the

28 9
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l CRM had on his business, his home life, his relationship uit.h his wife and his health. (Doc. #

2 210-1 IF,x. A) at 8.)

3 First, the court cannot conclude that tbe arbitrator manifestly disregarded the 1aw in

4 awarding emotional iskessdamagesbeousepfaindffailedtolinkthedamagestoaconsumer

5 credit report. As the court found above, the arbitrator is not required to provide a full

6 explanation of his award. Because the arbitrator determ ined W ells Fargo violated the FCRA.,

7 and awarded dam ages, it is reasonable for the coul't to infer that he found a link between

8 Plaintiff's damages and a consum er credit report cpntaining derogatory information reported

9 by W ells Fargo.

. 10 Second, in examiningthe em otional distress damages award, the court cannot conclude,

1 1 as W ells Fargo does, that the emotional distress damages were entirely a restllt of Plaintiff's

12 business downturn. The arbitratorspecilcally referenced PlaindlstesdmonyconcerningG e

13 harm G enegauvecom menà hadonhishomelife, his relaionshipwithhiswife, andhishealth.

14 (Doc. # 210-1 (Ex. A) at 8.)

1 5 Third, W ells Fargo's argum ent that the arbitrator could not even consider an emotional

16 distress dam ages claim is unavailing becatuse he could recover emotional distress dam ages as

1 7 an element of his actnal dam ages. Em otional distress is an element of damages, and not a

l 8 separate cause of action.

19 Finally, w ells Fargo'sara m entthattheawardshoidbevao tedbeo use Plaintifl's own

20 statement.s were insuE cient to support an award of em otional distress dam ages is equally

21 unavailing. W ells Fargo relies on Cousi'n t7. Trans Union Cow , 246 F.3d 359 (5th Cir. 2001),

22 tosupportthisargument. (Doc. # 247a1 15.) There, the Fiftil Circuit&scussedG erequirement

23 of proof of acttzal injuryforanawardof mental oremotional distress in an actionbroughtunder

24 42 U.S.C. j 1983. Id. at 371 (citations omitted). The Fiftb Circuit stated, 'çcarey requires fa

25 degree of specifcity which m av include corroborating testim ony or medical or psychological

26 evidence in support of the damage award.''' fd. (underscore added): There, the court focused

27 oniescopeofietesdmonysvenblrieplaindfzbutdidnotsayiatcorroboratingtesdmony

28 yo
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1 was required, as W ells Fargo suggests. fd. lmportantly, while the Ninth C. ircuit hms not

2 explicitlyaddressedwhattypeof eAqdenceisnecessanrtosuppod = awr dof em otional distress

3 damages under the FCM , in other contexts, it has declined to follow the Fifth Circuit's m ore

4 se ngentreqlremenuforemoHonz distressdamages. Seezhang t?. American Gemseafoods,

5 339 F.3d lozo, lo4o (9th Cir. 2003) (uphol&ngemodonaldamagesbasedonlyontesdmony);

6 Johnson t?. Hale, 13 F.3d 1351, 1352 (9th Cir. 1994) (emodonal damages maybeawardedbased

7 only on testimony or appropriate inference from circumstances). Other districts within the

8 Ninth Circuit agree thatthe plaintiffs testimony alone can be suo cientto establish emotional

9 distressdamages. SeeNelson tl. Equifaxlnformationservices, LLC, 522 F.supp.zd 1222, 1235

10 (C.D. Cal. 2007) (fnding that plaintifl's testimony alone can establish emotional distress

1 1 damagesliAclon 1J. Bankonecorg, 293F.Supp.2d 1092 (D. Ariz. 2003) (rejectingtheholding

12 in Cousfn). Therefore, the court finds there was no manifest disregard of the law in awarding

13 em otional distress damages on the basis of Plaintiff's testimony alone.

14 G. W M VER OF THE ESCROW ACCOUNT REQIJIREM ENT

15 W ellsFargocontenx G earbitratorerredu amaterof law infindingthepreviousowners

16 of the loan waived the right to require an impound account on Loan 55. (Doc. # 21o at 12.)

17 W ells Fargo fails to point out where in the record it is evident that the arbitrator

l 8 recognized tbe applicable law and ignored it. Instead, it m erely draws a conclusion that the

19 arbitratùr erred ms a matter of law. This is not m anifest disregard of the law.

20 H . A'IV ORNE'V S FEES

21 W ells Fargo arw es that under 9 U.S.C. j 1o(a)(4), the arbitrator exdeeded his powers by

22 awarding Plaintiff fees and costs for his failed RESPA, FDCPA and negligence claims, and the

23 only authority the arbitrator had to award cost.s and fees was pursuant to the FCM . (Doc. #

24 21O 13-16, Doc. # 247 at 20-21.) Wells Fargo also contends that Plaintiff shotlld not recover
, l

25 fees= dcoscbeou ei eyredispropoY onatetothearbiaator s award. (Doc. # 21o at 13-16.)

26 Finally, it argues that the fees requested by Plaintiff are inflated. çld. at 15-16.)

27 Plaintiffasserts he is entitledtoan awardof atlornefsfees andcostsunderthe Fclu and

28 11
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l the F.AA. (Doc. # 258 at 16.) Hezsocontenx GearbiDatorfoundG efacàweresointeY ned

2 among a1l causes of actionthathe found it appropriâteto award all of Plainti/ sfees and cpsts.

3 @d.) Finally, he asserts that the arbitrator's decision on this issue was not irrational so as to

4 constitm e manifest disregard of the law, and therefore mtlst ttand. (Id. at 16-17.)

5 The arbitrator awarded Plaintiff $37,069.15 in costs, noting that W ells Fargo posed no

6 objectiontothe amountof costssoughtbyplaintiff. (Doc. # 210-1 IEx. B) at 13.) Thearbitrator

7 also awarded Plaintiff attorney's fees in the amount of $427,738.96. (fd.) ln awarding fees,

8 the arbitrator stated:

9 E'llhe arbitrator notes that this hotly contested litigatipn lastsd for over threq
years, and involved thousands of docupents. The arbltrator ls consdent that

10 there is plentyof faultto go around relatweto discovsryproblems. The arbitrator
qljo notes tha! eventhoughthe amount of rrcovery ls lesstban the attorneyfees,

l 1 lt ls a fact of lzfe that li 'tlga 'tlon costs what lt gost-s, regardless qf recovr . Mr.TymoreJohnson wms awarded over a quarter of a milllon dollars
, which ls èertaln

12 than a de minim tts sum .

13 The defense requeqt to give a credit agains! the work the defense lawyers
expendsdon defendlnglgainstthecauses of actopthatwereismlsedisdenie rd

14 The arbltrltor has preuously discussed his lpispvings relative to the dismlssal
of the neg gl1 ence cause of action, and the plalntiffwas entitledto test the waters

ther federal causes of action.15 as to the o
(Doc. # 210-1 (Ex. B) at 13.)

l 6 .
Preliminarily, sinceWells Fargoidnotobjecttoiearbitrator'sawardof costszthe court

1 7
confirms the award in tlle amount of $37,06.

q.15 in favor of Plaintiff.
1 8

W it.h respecttothe fees, it is undisputed thatthe FCRA claim wms the only m atterbefore
1 9

the arbitrator, and a party who is successful in an action brought under the FCILA is entitled
20

fo recover costs and reasonable atlorney's fees. See 15 U.S.C. jj l681n(a)(3), 1681o(a)(2).
2 1

Therefore, it is the cou/'s view that the arbitrator did not exceed his powers in awarding fees
22

under the FCRA. However, the coul't must determ ine wbether the arbitrator exceeded his
23

powers in awarding Plaint'iff the entiretjr of his fees.
24

W hile the general nzle is that atlorney's fees are not recoverable, sec Hensley u.
25

Eckerhart, 46IU.S. 424, 429 (1983), feesmaybeawrdedpmsurttoaiee-shiYngstamtesuch
26

as the FCRA. Scc Staton t7. Boeing Co., 327 F.3d 938, 965 (9th Cir. 2003) (citations omitted)
27
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1 (lodestar method is generally the correct metbod for calculating fees under a fee-shifting

2 statute); U.S. l?. Standard Oil Co. of Ctzif/l, 6o3 F.2d 100, 103 (9t.h Cir. 1979) (Citations

3 omitted). Once a party establishes it is entitledto an award of atlorney's fees, ''(i)t remains for

4 thedistrictcourtto determinewhatfeeis 'reasonable.'Df-fcnslcp, 461U.S. at433. Underfederal

5 law, reasonable atlorney's fees are generallybmsed on thetraditional ddlodestar'' calculation set

6 forth in Nenslcp. See Ffschcr I?. M B-P.D. Inc., 214 F.3d 1115, 1119 (9th Cir. zooo). First, a

7 reasonablefee is determ inedby multiplying Ttthe number of hours reasonablyexpended on the

8 lihgadon''by''areasonablehom lyrate.'' Hensley, 461 U.S. at433. Second,thelodestaramount

9 may be adjusted based on an evaluation of tbe factors articulated in Kevr ?J. Scrccn Extras

10 Guild, Inc, 526 F.2d 67, 7o (9th Cir. z975), which have not been subsumed in tbe lode-star

1 1 calculation. Scc Ballen t). L5tp ofRedmond, 466 F.3d 736, 746 (9th Cir. 2006); Ffscher, 214

12 F.3d at 1119 (Citation Omitted).

13 The relevant Kerr factor to be considered in this case is T'the results obtained'' factor.

14 Kerr, 526 F.2d at 7O. W his factor is particularlycrucial where a plaindffis deemed dprevailing'

1 5 even though he succeeded only on som e of his claims for relief'' Nenslep, 461 U.S. at 434.

16 W ells Fargo requests a reduction of the fee award to take into account hours expended in

17 connection with the other claims asserted that were dismissed on summaryjudgment.

18 Under Nenslcp, this determination is made by answering two questions: ''First, did the

19 plaintifffail to prevail on claims that were unrelated to the claim s on whicb he succeeded?

20 Second, did the plaintiff achieve a level of success tbat m akes the hours reasonably

21 expended a satisfactory basis for making a fee award.'' Hensley, 461 U.S. at 424.

22 It appears the arbitrator answered no to the first question. Claims are related if ''they

23 involve a common core of fact.s or are based on related legal theories.'' Thomas 't). Ci@ of

24 Tacoma, 4lo F.3d 644, 649 (9th Cir. 2005) (internal quotations omitted). The claims

25 asserted by Plaintiffwere al1 clearly related, arising from the sam e com mon core set of facts.

26 The arbitrator appears to have answered the second question in the aë rmative. From

27 the arbitrator's comm ents, it is reasonable to infer that he determined Plaintiffachieved a
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1 level of success that made the hours reasonably expended a satisfactory basis for m aking the

2 fee award. ''There is no precise rule or formula for m aldng these determ inations.'' H ensley,

3 46l U.S. at 434. GThe coul't necessarily has discretion in making this equitable judgment.''

4 1d. at 436-37. Proportionality is not the test. Sce fd. at 435 n. 11.

5 The arbitrator concluded that this action involved protracted litigation, and found

6 that the result was celtainly more than de m inimis. The court cannot conclude the

7 arbitrator exceeded the scope of his powers in awarding Plaintiff the entire am ount of fees.

8 This is not a case where the record is clear that the arbitrator disregarded the law, but

9 instead, it is a case where the arbitrator was within his discretion in determ ining Plaintiff

1 0 was entitled to the entire award of fees. .

1 1 Next, while the amount of dam ages awarded m ay be compared to the amount of fees

12 sought, a fee award is not required to be proportional to the am ount of dam ages recovered.

13 See Mccown v. Cftp ofFontana, 565 F.3d 10971 1104 (9t.h Cir. 2009) ($54,012.76 in fees

14 awarded where damages recovered were $15,000).

15 Finally, W ells Fargo's claim that Plaintiffs fees are inflated was addressed at the

16 hearing on this motion. W ells Fargo argued that the arbitration was completed fortptbree

17 days after the notice of lien in this cmse was fled, and it wms irrational to mssum e Plaintiff

18 could have incurred $265,000 in fees from the time the lien was filed through arbitration.

19 (Doc. # 247 at 23.) At the bearing, Plaintiffs counsel represented that the $265,000 lien

20 filed forty three days befor'e arbitration was not bmsed on fees incurred in this case.

21 Tberefore, this argument appears to be m oot.

22
IV. CONCLUSION

23 IT IS HEREBY ORDERED that the arbitrator's award of $5,410 in damages for

24 foreclosure fees in connection u1t.1: the Fessenden property is vacated, and the remainder of

25 the arbitrator's award is confirm ed.

26 IT IS SO ORDERED.

27 The court enters judgment in favor of PlaintiffWes Johnson, and against Defendant

28 14



jj t, . -d' . .

1 W ells Fargo Bank, N.A., in the amount of $720,308.11.

2 LET JUDGM ENT EU ER ACCORDIN GLY.

3 .

4
DATED: August k7, 2011

5

6 UNITED STATES MAGISTRATE JUDGE
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