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Officer, Reno Police Department; Richard A. Gammick, lludgment; 2) A Temporary
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1 Comes now the plaintif f Doyle Dolan Lancasterl, pro se, with voluntary

2 assistance f rom a f ellow prisoner paralegalr Kevin Donald Pope , NDOC # 7 1628 :

3 and f iles this complaint f or monetary damages , a temporary restraining order,

4 inj unctive and declaratory relief as af oresaid .

5 NATURE QF CAUSE QF M TION

6 As alleged more f ully in detailed particularity below, this is an

7 action by a state prisoner under 4 2 U . S .C . 5 l 983, 198 5, 198 6, and Title I I

8

l'rhe plaintif f is an indigent Pro #.y. litigant and priaoner who suf fers from several9 
ities namely: 1) A disabling mental impairment due to seven lminil strokesqualified disabil ,

caused from a conditton com only known and recognized by the medical profession as carotid
10 stenosis; 2 ) A hearing impairment, which for a1l practical intents and purposes, render him

legaily deaf ln the absence of high quality hearing aids being made available to him for regular
use; and 3) A cataract in the left eye which impairs his viaion by limiting the ability to focus

11 1&
. as having an abherent ef fect of cross-eyedness and double vision when not lookingthe eye as we

straight ahead.
12 In the absence of any alternative means of obtaining legal assistance by which to assert

his right to Madequate ef fective and meaningful- court access and thereby challenge existing
unlawful and willfully oppreasive conditions of confinement which violate fundamental

13 itutional protections and basic htlman rights, Mr. Lancaster has sought as a matter of right,const
and obtained the voluntary assistance of a f ellow prisoner who is willing to assist him in

14 draf ting the instant Fourth Amendment complaint Sub Judice . Bounds v. Sntith: 43 U.S . 817, 821,
97 s . ct . 1491 ( 1997) . The core holding j.n Bounds wherein the Supreme Court has stated, ''it is
now established beyond doubt that prisoners have constitutional rtght of access to the courtz *'

15 and that access must be nadequate, ef fective, and meaningful'' was af firmed in Lewis v. Casey, 518
U.s - 343, 116 S. Ct . 2174, and 135 L. ed 606 (1996) . Additionally, the court has held that

16 prison authorities may not prohibit prisoners from helping each other with legal matters unless
they provide reasonable alternative forms of assistance Wolf f v. McDonald, 4l8 t).S . 539, 578, 79,
94 s . ct . 2963 ( 1974 ) . , Johnson v. Avery, 393 U . S . 483, 490 ( 1969) also see, N . D .0 . C .

17 adatinistrative regulation 722
, >...ï seq. In context of a case involving a state prisoner seeking

appointment of counsel in Federal Habeas Corpua proceedings, the Honorable Kdward C. Reed, U.S .
la District Judge, posits gratis dictum, tn footnote 21? **The LeGrand af fidavit #1O . It is not

clear whether the respondents contend that the Icontingent possibility) that an inmate may find a
legally trained inmate to provide meaningful access to the courts . The court trusts that the

19 adequacy of constitutional protections at the institution does not hang by such a gossamer. ''
Koerschner v. Warden, 508 F. Supp. 894 , 8 60, 8 62 (D. Nev. 2007 ) . It appears at least in the

20 instant case the uadequacy of constitutional protectiona at the institution does . . . hang by
such a gossamer'' as the record in these civil rights proceedings attest by the court requiring
the plainti.f f to file a Fourth Amended Complaint in order to cure the def iciencies noted in prior

21 orders entered regarding the three previous attempts made by Mr. Lancaster to draft and file an
acceptable complaint in his own hand. It should be further noted that the paralegal assisting

22 Mr. Lancaster has already been threatened twice with being aubjected to discipline and locked up
in segregation Unit 7 ror doing legal typing for Mr. Lancaster, as well al being prohibited f rom
helping the plaintlff or any other inmnte with legal typing.

23 up to this point in time, Mr. Lancaster haa made what might best be characterized as an
admirable, if not a heroic, ef fort to assert hts rights and obtain appropriate judicial relief ,

24 despite his severe mental and physical disabilities . He has done so, not only with no real
assistance being provided by the institution, but rather has overcome impediments that exist &n
dally attempting to access the 1aw collection and available resources in place at the NNCC law

25 library
. rhe plaintif f has perslsted in his ef forts, undaunted, to bring to light travesty of

justice that has occurred as a result of his disabilities and the of ficial failure to recognize
6 and provide reasonable accommodations for his disabilities . The fabrication of a criminal case2

against the plaintif f by police, prosecuting authorities, defense attorneys , and the state courts
was due to the plalntif f ' s disabilities, i .e. . mental impairments due to multiple strokes (which

27 defendants knew or should have known raise questions concerning platrttl.f f ' 3 competency) , visual
impairments caused by cataracts i.n 50th eyesg and acute hearing dlsabillty (plaintif f was legally
deaf at all times relevant herein) . This has resulted in an ongoing pattern of practice of2 8
irrational disability discrinkination that onerously af fects all aspects of the plaintif f ' s 11f e,
causing tlze plaintif f to surrer irreparable physical harm and damage, as well as the conviction
and punishment of one who is actually innocent .

2
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1 of the Americans With Disabilities Act of 1990 (ADA) , 104 Stat . 337 , as

2 amended 42 U . S . C . 5 12131: F..!U seq. , (2000 ) ed. M d Supp . 11 , alleging inter

3 alia :

4 l ) Irrational disability discrimination as a matter of of f icial unwritten

5 policy during a wrongful arrest . Attributable, as a direct or

6 proximate cause, to a lack of adequate police training and theref ore a

7 f ailure to recognize and provide reasonable accommodations f or

8 plaintif f ' s apparent severe disabilities in the course of conducting a

9 criminal investigation, interrogation, and arrest, causing plaintif f to

10 suf f er qreater injury or degradation in that process than other

11 arrestees, in violation of the First, Fourth, Fifth, Sixth, Eighth,

12 Ninth, and Fourteenth Amendments to the Constitution of the United

13 States and corresponding provisions of the Constitution of the State of

14 Nevada .

15 2 ) Irrational disability discrimination due to a f ailure of def endant jail

16 of f icials to adequately screen in hiring, train, supervise, and

17 discipline subordinate jail personnel. This resulted in failure to

18 recognize and provide reasonable accommodations for plaintif f r s severe

19 disabilities while housed in pretrial and post trial detentive custody

20 f or 47 days in the Washoe County Detention Center (jail) Parr

21 Boulevard. Plaintif f was excluded from participating in and receiving

22 the benef it of services, programs: and activities to which he would

23 otherwise benef it as an entitlement. but f or his disabilities

24 including, but not limited to: Denial of necessary medical care and/or

25 deliberate indif ference exhibited by named jail of f icials and employees

26 towards plaintif f ' s serious medical needs and intentional delay or

27 denial of important prescribed treatment and medication, as well as

28 denial of ef f ective communication with immediate family members,

f riends, bondsmen, and attorneys in violation of the First, Fourth,

3
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2

3

4

5

Fifth, Sixth, Eighth, Ninth, and Fourteenth amendments to the

Constitution of the United States and corresponding provisions of the

Constitution of the State of Nevada, Art. 1, 55 and 8.

3) Irrational disability discrimination and failure to provide reasonable

accommodations for plaintiff's physical and mental disabilities by

named defendants. This resulted in denial of plaintiff's right to

adequate, effective and meaningful court access during state court

criminal proceedings initiated against plaintiff in violation of the

First, Fourth, Fifth, Sixth, Eighth, Ninth: and Fourteenth amendments

to the Constitution of the United States and corresponding provisions

of the Constitution of the State of Nevada, Art. 1, $5 4, 6: and 8.

4) Plaintiff further alleges that a conspiracy existed as a matter of

official unwritten policy and practice from the inception of the

criminal investigation and prosecution initiated in Justice Court of

Reno Township case number 02-5108 and Second Judicial District Court of

the State of Nevada case number CR 03P0255, to overcharge plaintiff

with crimes for which there existed no reliable direct or

circumstantial evidentiary basis in either fact or law. They thereby

obtained a false or fabricated conviction, which deprived plaintiff of

equal protection of the laws and equal privileges under the laws.

Other named defendants, having power to prevent or aid in preventing

commission of the same, neglected to do so by indifference: an

invidious animus by acquiescence or giving tacit approval of the#

conspiracy to f alsely convict , f or self '-serving reasons of insular

self '-interest and political expedience in disposing of an unwanted

case , and f or the appeasement of an irate and incensed public spirit

existing in the community against such crimes , in violation of the

First ê Fourth, Fif th, Sixth, Eighth, Ninth, and Fourteenth amendments

4
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l to the Constitution of the United States and the corresponding

2 provisions of the Constitution of the state of Nevada.

3 5) Finally, alleging that named defendant state government officials and

4 prison authorities within the Nevada Department of Corrections have put

5 in place and enforce an official unwritten policy, as a matter of

6 practice, of condoning the routine denial of necessary medical care as

7 well as engage in an ongoing pattern of practice of exhibiting

8 deliberate and callous indifference to serious medical needs of the

9 plaintiff. This includes, but is not limlted to, the intentional

10 delay and denial of important prescribed diagnostic attention, (medical
11 specialist recommended heart related surgical procedures medications

12 and other treatments (rehabilitative physical therapy) , in violation of

13 the Fif th: Sixth, Eighthg Ninth, and Fourteenth amendments to the

14 Constitution of the United States and the corresponding provisions of

15 the Constitution of the State of Nevada, Art . 1z 5 4 , 6 , and 8 .

16 Plaintif f challenges the named def endants f ailure by act or omission to

17 uphold the laws and protected rights and privilegea of the plaintif f as

18 given, and requests this honorable court declare the unlawf ul acts or

19 f ailures to act on the part of the named def endants , as alleged in the

20 instant complaint , to be in violation of the Constitution and laws of the

21 United States and the State of Nevada and enj oin the def endants f rom any

22 f urther or other such acts and/or omissions , which run af ou1 of the

23 respective f ederal and state constitutional provisions , laws , and

24 protected rights and privileges retained by the plaintif f .

25 Jurisdiction & Venue

26 1 . This is a civil action authorized by 42 U . S . C . Sections 198 3, l 98 5 ,

27 198 6 , and the Americans with Disabilities act of l 990 , S 2 01, .t#. .

28 Seq . p 4 2 U . S . C . 512131 , p.1.. Seq. , to redress the deprevation, under

color of state law, or rights secured by the Constitution of the

5
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6

8

10

United States. The court has jurisdiction under 28 U.S.C. 5$ 1331

and 1343 (a)(3). Plaintiff seeks declaratory relief pursuant to 28

Sections 2201 and 2202. Plantiff's claims for injunctive

relief are authorized by 28 Sections 2283 & 2284 and Rule 65

of the Federal Rules of Civil Procedure.

court has supplemental jurisdiction over the Plantiff's state

1aw tort claims under 28 U.S.C. S 1367.

The United States District Court for the district of Nevada is an

appropriate venue under 28 section 1391 (b)(2) because it is

where the events giving rise to the claims stated herein occurred.

II. Parties

4. Plantiff, Doyle Dolen Lancaster, is and has at a1l times mentioned

hereinz been either held under custodial constraint during an

interrogat'ion and subsequent arrest by the Reno police department,

held in detentive custody of the Washoe County Sheriffs Office at

the Washoe County detention Center (jail) Parr Boulevard, while

awaiting bail and further proceedings on a criminal complaint

aforementioned cases, prisoner of the State of Nevada in the

custody of the Nevada Department of Corrections. He is currently

confined in the Northern Nevada Correctional Center, in Carson City

Nevada.

Defendant, Governor Kenny Guin and his successors in office and

those persons acting under his direction or their successors

their respective official capacities, is and was at a1l times

mentioned herein the Governor of the State of Nevada. As Governor

and chief executive of the State: is responsible for the overall

operation of the various departments of t State Government under

direct authority and control as well as authority deligated
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16

17

18

19

20

22

23

24

25

26

27

28

subordinate heads o those departments including the Nevada

Department of Public Saf ety and the Nevada Department of

Corrections . Def endant Kenny Guinn is being sued in his of f icial

capacity.

6 . Def endant, Frankie Sue Del Papa: and her successor Catherine Cortez

Masto, at al times mentioned herein are or were Attorney Generals of

the State of Nevada . As the Attorney General and chief -1aw-

enf orcement of f icer of the State Government, as such, she is

responsible f or carrying out and enforcing the respective Federal

and State Constitutions and laws as well as upholding and enf orcing

the laws governing and respecting the soverign rights retained by

a1l citizens of the United States and the State of Nevada . Def endant

De1 Papa and her successors in of f ice and agents are sued in their

of f îcial capacity.

Def endant, George Togliattig and his successor in of f ice Jerald

Haf en are or were at all times mentioned herein the director of the

Nevada department of Public Saf ety. The Nevada department of Public

Saf ety is vested with authority to implement and enf orce the laws

governing Presentence Investigation Reports requested, and produced

at the behest of the district courts in criminal cases . Def endant

Togliatti and his successor in of f ice and agents are sued in their

of f icial capacity.

8 . Def endant, Amy Wright, and her successor in of f ice Bernard W .

Curtis, are and were at a11 times mentioned herein : The Chief of te

Parole and Probation Division of the Nevada Department of Public

safety; The Parole and Probation Division is vested with authority

to carry out and enforce the laws governing Presentence

Investigation Reports generated at the behest of the District courts

7
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1 in criminal cases. Defendant Wright and her successor in office are

sued in their official capacities.

9. Defendant, James W. Roundtree, is employed by the Division of Parole

and Probation of the department of Public Safety who is at all times

mentioned herein, held the position of Parole and Probation Officer

Defendant Roundtree is vested with legal powers and duties to

investigate a11 case refered to him by the chief Parole and

Probation officer, or by any court including but not limited to the

2nd. Judicial District Court, Department 111, in which he is

authorized to serve, and to make such reports in writing as the

court or the chief Parole and Probation Officer may require

including the Presentence Report (PSI #124120): dated February 28,

2003: produced at the behest of the Honorable Jerome Polaha, Dept.

111, 2Dd. Judicial District Court, in case No. CR03-0255. Defendant,

Roundtree is sued in both his individual and official capacity.

Defendant, Howard Rigdon, is a unit manager of the Carson City

District Office of t Division of Parole and Probation of the

Department of Public Safety who, at a11 times mentioned herein, held

a supervisory position within the Division of Parole and Probation

of the Department of Public Safety. Defendant Rigdon is vested with

the legal powers and duties to supervise al1 Probation and Parole

Officers under his direct delegated authority in the investigation

of al1 cases refered to him by the chief Parole and Probation

Officer, or by any court in which he is authorized to serve and to

review and approve such reports in writing as t court or the chief

Parole and Probation Officer may require including the Presentence

Report (PSI #124420), dated February 28, 2003, produced at the

behest of the Honorable Jerome Palaha, Dept 111, 2Dd. Judicial

8
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district Court, in case number CR03-0225. Defendant Rigdon is sued

in 50th his individual and official capacity.

Defendant, Michael Haley, is the Sheriff of Washoe County and

custodian of Washoe County Detention Center (Jai1). He is legally

responsible for the operation of Washoe County Detention Center and

for the welfare of a11 inmates, pretrial detainees, and sentenced

prisoners awaiting tranaport to state prisons. Defendant Haley is

sued in his individual and official capacity.

Defendants, John Doe County Jain Officials, were/are,

times mentioned herein, line staff, supervisory, or administrative

personel employed at the Washoe County Detention Center (Jailland

vested with the authority and duty in their respective capacities,

to enforce the laws and policies governing the care custody,#

control treatment and welf are of a11 inmates in their charge .

Def endants John Doe County j ail of f icials are sued in their

individual and of f icial capacities . The of f icial identities and

names of said John Doe County Jail of f icials will be provided based

upon anticipated-accellerated-discovery and inspection .

Def endant , John Doe and Jane Doe County Government Of f icials ,

were/was , at a1l times mentioned herein, members of the Board of

County Commissioners of Washoe County who are responsible f or

buildingy inspecting, repairing and maintenance of the Washoe County

detention center ( Jail) , Parr Boulevard, and the treatment and

condition of prisoners housed in the county j ail. Def endant John Doe

and Jane Doe County Government Of f icials are sued jointly and

severally in their of f icial and individual capacities . The of f icial

identities and names of said John Doe and Jane Doe County government

of f icials will be provided based upon anticipated accelerated-

discovery and inspection .

9

Case 3:06-cv-00284-JCM-RAM   Document 25    Filed 07/23/09   Page 9 of 113



l

2

3

4

5

6

B

10

11

12

14

15

16

17

18

20

21

14. Defendant, John Doe County Comptroller, is a public officer

employed by the Board of County Commissioners of Washoe County who,

at all times mentioned herein, was charged with duties in relation

to the fiscal affairs of same: including but not limited to making

budgetary request and disbursement of county revenues. Defendant

John Doe County Comptroller is sued in his official capacity. The

official identity and name of said John Doe County Comptroller will

be provided based upon anticipated-acceleratede iscovery and

inspection.

15. Defendant? Michael Poehlman is chief of the Reno Police

Department. The Reno Police Department is vested with authority to

enforce the law, including but not limited to, upholding and

respecting the fundamental rights of a criminally accused during the

investigation of allegations that a crime has been committed, under

the Constitution and laws of the United States and corresponding

provisions of the Constitution of the State of Nevada. Defendant

Poehlman is sued in his official capacity.

Defendant Tom Broom is a Detective of the Reno Police Department

at all times mentioned herein, was vested with authority to

enforce the laws of the State of Nevada, investigate crimes and

detect criminals, and to uphold and respect the fundamental rights

of al1 citizens within his jurisdiction under the Constitution and

the laws of the United States and corresponding provisions of te

constitution of the State of Nevada. Detective Broom is sued in his

official and individual capacity.

Defendant John Doe Detective is a police officer holding the rank

of detective with the Reno Police Department who, at a11 times

mentioned herein, was vested with the authority to enforce the laws

of the State of Nevada, investigate crimes and detect criminals, and
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to uphold and respect the fundamental rights of a1l citizens within

his jurisdiction under the Constitution of the United States and

corresponding provisions of the Constitution of the State of Nevada.

Defendant John Doe Detective is sued in his official and individual

capacity. The official identity and name of said John Doe Detective

will be provided upon anticipated-acceleratede iscovery and

inspection.

l8. Defendant John Doe Patrol Officer is a police officer with the

Reno Police Department who, at a11 times mentioned herein was a#

patrolman and 1aw enforcement officer sworn to enforce the laws of

the State of Nevada, and to uphold and respect the fundamental

rights of al1 citizens within his jurisdiction under the

Constitution and laws of the United States and corresponding

provisions of the Constitution of the State of Nevada. Defendant

John Doe Patrol Officer is sued in his official and individual

capacity. The official identity and name of said John Doe Patrol

Officer will be provided based upon anticipated-accelerated-

discovery and inspection.

Defendant Richard A. Gammick: is the District Attorney of Washoe

County who at al1 times mentioned herein: was the chief law-

enforcement officer prosecuting crimes for the State of Nevada in

and for Washoe County, as well as charged with the legal

responsibility to perform such other duties as may be required of

him by law, including an overriding duty in a criminal case to seek

justice. Defendant Gammick is sued in his individual and official

capacity.

Defendant Kelli Anne Viloria is or was at al1 times mentioned

herein a Deputy District Attorney of Washoe County, who was

authorized to transact a11 official business relating to her duties
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5

of office to the same extent as her principles and perform such

other duties as the District Attorney may from time to time direct

and to carry out the official policies of the office of the District

Attorney of Washoe County by which the deputy district attorney is

employed. Defendant Viloria is sued in her official and individual

capacities.

Defendant David Clifton is or was a Deputy District Attorney of

Washoe County who: at al1 times mentioned herein was authorized to

transact a11 official business relating to his duties of office, to

the same extent as his principles and to perform such duties as the

District Attorney may from time to time direct and to carry out the

official policies of the office of the District Attorney of Washoe

County by which the Deputy District Attorney is employed. Defendant

Clifton is sued in his official and individual capacities.

Defendant Joseph Plater is or was a Deputy District Attorney of

Washoe County who, at a11 times mentioned herein, was authorized to

transact a11 official business relating to his duties of office,

the same extent as his principles and to perform such other duties

as the District Attorney may from time to time direct and to carry

out the official policies of the office of the District Attorney of

Washoe County by which the Deputy District Attorney is employed,

Defendant Plater is sued in his official and individual capacity.

23. Defendant Lee Hotchkin is an Attorney at law, who, at a11 times

mentioned hereiny was the defense counsel of record for the

Plaintiff and a sworn officer of the court, and as such had a

professional responsibility and owed a legal duty to vigorously

assert, protect and preserve the lawful rights and interest of his

client, while the plaintiff was undergoing criminal prosecution,
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an effort to win the case . Defendant Lee Hotchkin is sued in his

individual capacity.

Defendant David Rouston an Attorney at l
aw: who, at all times

mentioned herein, was the defense counsel of record for the

Plaintiff and a aworn officer of the co
urt, and as such had a

professional responsibility and owed a l
egal duty to vigorously

assert, protect and preserve the lawful rights and interest

client, while the plaintiff was undergoing criminal prosecution,
an effort to win the case

. Defendant David Houston is sued in his

individual capacity .

Defendant Paul Quade an Attorney at law, whoz at all times

mentîoned herein: was the defense counsel 
of record for the

Plaintiff and a sworn officer of the c
ourt, and as such had a

professional responsibility and owed a legal duty to vigorously

assert, protect and preserve the lawful rights and interest of his

client, while the plaintiff was undergoing criminal prosecution
.

an effort to win the case . Defendant Paul Quade is sued in his

individual capacity.

26. Defendant Jerome Palaha is a Di
strict Court Judge of the 2Nd

Judicial District Court of the State of N
evada, in and for the

Couaty of Washoe who, at a1l times mentioned herein, was the

presiding Judge in Department cha
rged wlth administering and

deciding questions of the Law or exercising discretion as the

arbiter of justice in each cause properly before th
e court and sworn

to uphold the respective Federal and St
ate constitutional provisions

and rights of the parties over which th
e court has obtained

competent jurisdiction, including case number 0R- 03-0255 in which

the plaintiff underwent criminal prosecution. Defendant Palaha is

sued in his individual and official capacities.
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Defendant Kenny Guinn and his successor in office Jim Gibbons
,

respectively, past and present President of the Board of State

Prison Commissioners who, at a11 times mentioned herein, were vested

with legal powers and duties, inter alia, to prescribe regulations

for carrying on the business of the Board and Department
, to review

and pass on rules and regulations I light of their experience and#

knowledge of public affairs, social conscience and expertise in

accordance with guiding principles of law, and to delegate t duties

of the Board of the State Prison Commissioners to subordinate

authorities. Defendants Guinn and Gibbons are sued in their

individual and official capacity.

28. Defendant Ross Miller is the Secretary of State and Secretary of

the Board of State Prison Commissioners who, at a11 times mentioned

herein: was vested with the legal duty and responsibility to keep

full and correct records of all the transactions and proceedings of

the Board and to act as a voting member of the Board for

determination and disposition. Ross Miller is sued in his individual

and official capacity.

29. Defendants Frankie Sue Del Papa and Catherine Cortez Masto
, past

and present members of the Board of State Prison Commissioners who,

at all times mentioned herein, were vested with legal powers and

duties, inter alia to prescribe regulations for carrying on the

business of the Board and Department, to review and pass on rules

and regulations in light of their expertise, in accordance with

guiding principles of law, and to delegate the duties of the Board

State Prison commissioners to subordinate authorities.

Defendants Del Papa and Masto are sued in their individual and

official capacities.
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3
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14

15

16

24

25

26

27

30. Defendants Jackie Crawford and her suc
cessor in office Howard

Skolnick, respectively, the past and present Direct
or of the Nevada

Department of Corrections who, at all times mentioned herein, were

vested with the legal duties and responsibilities

supervision, custody, treatment, care, security and discipline of

al1 offenders under their jurisdiction; the establishment of
regulations with the approval of the Board and to enforce a11 laws

governing the administration of the Department and the custody,

carez and training of offenders; and to take proper measures

protect the health and safety of the ataff and offenders in the

institutions and facilities of the Department
. Defendants Crawford

and Skolnick are sued in their individual and official capacity.

31. Defendants Ted DerAmico and Robert Bannister, past and present

designated Medical Directors of the Nevada Department 
of

Corrections, respectively: who, at a11 times mentioned herein: were

vested with legal authority to act in the name of th
e Director and

by his authority to carry out such administrative and other duties

as assigned to themz such as granting or withholding app
roval of an

offender being taken outside of an institutio
n or facility: when

necessary for medical evaluation or treatment and whether an

offender will receive a course of treatment indicated by a contract

or other health care professional in a specialized area of medical

practicey as well as a legal duty to provide for 
necessary medical

care and humane treatment of offenders within the Department.

Defendants DerAmico and Bannister are sued in th
eir individual and

official capacities.

Defendant Donald Helling is a former Warden of the Northern

Nevada Correctional Center (NNCC), and presently serves as Assistant

Director of the Department of Corrections who
, at all times
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3

4

5

14

15

16

17

18

27

28

mentioned herein, while serving in the capacity of warden 
was

responsible to the Director for the administration of NNCC
:

including the execution of a1l policies and the enforc
ement of al1

regulations of the Department pertaining to custody: care and

training of offenders under his jurisdiction, as well as the

screening in hiringr training and discipline of subordinate

administrative, supervisory, and line staff correctional personnel .

Defendant Helling is sued in his individual and official c
apacity.

Defendant James Benedetti is the Warden and former Associate

Warden of Programs (AWP) at NNCC
, who at al1 times mentioned hereinz

while serving in the capacity of AWP at NNCC was responsible for

administering al1 programs including the provision of health care

programs, and the execution of a1l policies and the enforcement of

a11 regulations of the Department pertaining to custody, care and

training of al1 offenders housed by the Department at NNCC.

Defendant Benedetti is sued in h1s individual and official capacity.

Defendant Tony Corda is the Associate warden of Proqrams at NNCC

who, at a11 times mentioned herein
: is responsible for administering

al1 programs including the provision of health care programs: and

the execution of all policies and the enforcement of a1l 
regulations

of the Department pertaining to custody, care, and training of al1

offenders housed by the Department at NNCC
. Defendant Corda is sued

in his individual and official capacity
.

35. Defendant John Doe Members of the NDOC Medi
cal Utilization Review

Committee who, at a11 times mentioned herein
, are responsible for

determining which offenders will or will not receive diagnostic

attention and treatment in response to serious medical needs and for

implementing an unwritten policy as a matter of practice of denying

necessary medical care. Plaintiff will identify and name said John

16
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l Doe Members of the NDOC Medi
cal Utilization Review Committee based

2 upon anticipated accelerated discovery and inspection
.

3 36. Defendant John Perry is th
e Director of Nursing at the Regional

4 Medical Facility located on the NNCC compound Whor at a11 times
5 mentioned herein

, is a medical administrator generally responsible
6 for ensuring the provision 

of medical care to prisoners and

7 specifically for scheduling medical appointments outside the

8 correctional center whe
n an offender needs specialized treatment or

9 evaluation . He is sued in his individual and official capacity.

1n 37. J1 f j%olqwl' Vxe,Yr/': S?. 'SY u jv'rG Nw-#: M .3 %9., is 5 att.G ,<
kvwtl'k tx pw b u.kuo k.a'kv k' , rçj Lj J s/o..x c -  cvwezj rolaztcà pteuxlw11 

d'?
. Trt.

. .1.0 y, vw j,v- ',vx ,a fs oj e 1,. s : y
- uvsz ! î v s.t .,,0:, tz.x .v. t> t %. ial 'v jj y..j12 z

la rw..,h -1r v-euavt cr,.x k'. q .(? ï'..cj 7 ,u: , Q A.c : ov-cls.kac t uo .uu x sv ..ov tjyxo
J1 4 

..q.4- r ' yj s ït s s 
v t. s j. ' y y.x 'jg N s ; j,x g k' v 'q (j j..t s jym.Aer- j:z o 7 t ç z:T.. % f ea c l x qX

.J '1 !; 
'

Cr-tp /4.: t $ .
16 k ra s j$u

.Jz+.=js sj.fvl-o c,p u w vvxjhx
. . jt ws.g v--scsgesv-ymrxwy

sv . -F- c
17 R 

vth j. Ccwr'% czhtovus, lalfjs-ù os po
xawu;. u .$j, tvvuj g uy ap y..j y ..o y u ,#j j fj.y-q s.t (/18

: gf w w et.o tsesekxlbl g, ypfw'yt cs ./x l<iy rkxs-ys q,.v r.ts -tkq s us ty :) %X tlsvk swxjwng.,,.yl 9 z
' t q !' 's c l fy't e-v r tomw , 'po.#. /4 g.i.x y y. sj-r-v.t..c c..wc.x-y /;0x.l c' y : jq.zr z. ?y--k*-0 t) z 'j . xj J20 . A. 

,.L sv-swyi faq 5 o k .x (j se .
..-l ,:...4Auj . t o y /,y #v lj t e# tkt v- ...-.y z z.ak2.

y A- cj --t-> w.: hw.v .v- y .A v -p.-D 'an Qwx c k'ev % vw F-hx p s yj- 
) .j. t : gjy- ov j .j.àt , fy ..m p. y y k.o r j j .

2 2
ezg tt. Lx -, $ prjg. s.x ,. .i. à . r'- z ,.:, kk.-- j. v '-p't rsua t:.(as. s s a.<t t-t . s . u sct z ?fo ry. s.?

23 
z

rz 4 S . (r+ . 57 c( q $ L 
. !) J tl w x. ( ) r1 ujpjt -(-.y,w .)..0 utw- Vj-. c z $ q ;n $ s..z- s c o y. - t k.c-? '

# ek (Am 9 îwa ,...1 g - :2 5 Wtzx.ver % t.x 
.x c é o c rav'jo uvw. gq..j.v ; jja : q cj u. j.k sj.j.x j sx s qj j u. Nx . j

2 6 c u. .k.. 4:t..=1. k. t. f-j c yzt 
t z, s j. p j.- ..u u y f:y;-, j tz . ) uz s t.x s.! ..) kx zk 1 q V. xo., jy eut ) sc.qj v t. g.t..j t; c.i ' ) j 

. 

,27 L. '' 

. (1 . ç . v' C.:)..y oa..- y..zx- ! w  o 'rx c A . s .v r jj $ o -  s. : ,x . . p..ro o u j. q. < y 
,2 8 

. 
.1t1 . Gt.3 3 E.,f. k x.cp.4-xj..; k.q.v c /.w. eè.t) thvs ) c ovuja m uq

.t yo r.vcy., t-j .a c5 t.r. c. ot tz..' 
. $ t .j. .j t $ .t. l < ( ç k. u y x ,,4. . x .y . ..t.xb .j.#? s'q c .., u j .x j p .j.- j. o.xc t. o ,j j,yx; a4a,

c.lJ- J lvkv z. fk.ul eac t. .v. 
. -t z t

. 1.74%. e s'c kajwrw.. c (ï :b t j v--upw.w w4..s t7 fek/yx cg s (j tpux-z .k t.k dqx .# .Va #j $ q '# s , ja x.j t q @, (p ;y 
i: !; j.o g'c # k v t' tu . j '/)

Case 3:06-cv-00284-JCM-RAM   Document 25    Filed 07/23/09   Page 17 of 113



COUNT I
The following civil rights has bee

n violated:Z 
isability discriminati

on as a matter of official unwritt
en

Irrational d

2 
ollcy during a wrongful a

rrest . Attributable, as a direct er
p

3 pr
oximate cause, to a lack of adequate police training and therefore a

4 failure t
o recognize and provide reasonable accornmodations for

5 plalntif f # s apparent severe disabilltiea in th
e course of conducting a

6 criminal investigation
, interrogation, and arrest, causing plaintif f t

o
suf fer greater injury or degradati

on ln that process than othe
r

7

arrestees, in violation of the Fi
rst: Fourth, Fifth

, Sixth. Eighth,
8

Ninth. and Fourteenth M
endments to the Constitution of the Dnited

9

States and corresponding 
provisions o.f the Conatitution of th

e State of
J. 0

Nevada .
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Background

In actuality p this case evolved from 
an incldent sparked by a

grandmother's jelous
A caae which

Tesaa, showing
qreat love and affectlon towards her 

qrandfather: in a very normal
and open fashion, which displays of 

affection were evidently percei
vedand taken in th

e vronq way by the srandmother: who then became frus
-trated and confrontational t

okards Tessa, and had in the past,accused the granddauqhter of beinq involved ln sexual misconduct 
orimproprieties vith h

er qrandfather. The accusationa were denied atl
eaat three times, on three seperate o

ccaisions by Tesaa, and on
one prior occaislon by the grandfather.

These denials culminated on or about the 14th of September
zzooz,Gladys who evidently: disbelievinq the denials, confronted Tessa

with harsh accusatorg vords
. Then out of apparent self right

eousindignation and jelous 
rage, she started slapping Tessa about th

ehead and face: and Tessa while retreating backvards vith her hands
covering her face: trlpped and fell back on the couchz Gladya thenf
ell on top of her putting b0th h

ands around Tessa'a throat as if
to throttle her.

rage and distorted perception of

granddaughter
unrequited love.

devèloped as a result of the

15

28

Immediately folloving this incid
ent, Gladys told Tessa that

she had to leave the house right than: She said that Tessa h
ad hogo

, but her younger brother Luk
e could stay, lf he wanted to

.

As it happend, Gladys Threv Tbssa bui-df the only home the gtrl
had known for more than half of h

er young lifetime, and her brother
Luke chose to go with her after witnessing the entire frac

as thathad occurred between gran** and Tesa
a in the living room of the

Lancaster home, around 7:Q0 or 8
:Q0 o'clock in the evening

. At thetime the
se events occurred, Mr. Lancaster was standing approxi

matelyfifteen feet 
away , behind the breakfast counter i

n the kitchen areaza
nd because of his mental impai

rment and hearing disability Doyle
understood little of what was 

actually belng said .

Based upon informatton and beli
ef, on or about September l5

,2002: vhen Tessa returned to 
grandma. Gladys and gran'dpa Doyle'shouse to pi

ck up her clothea and other 
personal belongings, vhileh

er gràN* a vaa at work, Gladys accused Tesaa
, aqain? of sexual im-

proprities, To appease her grandmother, with hopea of re
solving thesituati

on and betng able to move back h
ome to her room, Tessa told

1 4
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5

6

grm ana th:t somethinq improper had happend
. Despite the fact

that Tessa had previously denied any sexual improprtety between her
and her grandfather, Gladys was altogethèr: too readtl

y willing to
believe that some sexual improprieties between grandD  Doyle and Tessa
occurred. After that nothlng could persuade Gladys to change her
mind, because she had always been very confrontational and stubborn
when a real or imagined problem arose in the family or in her re-
lationship with her husband Doyle. When Doyle came home from vork
that day, Gladys confronted him with vhat Tessa had told her, Gladys
stated that Tessa had confided ln her, that some things had happened
between her and grandpa.

On or about the 12th or 13th of September
z 2002, Doyle 's brother

Mack Lancaster died and the family attended the f
uneral and buriel

services in Likely, California, on the 18th of S
eptember,zooz. Doyle11

was devastated by the loss of his brother as the
y were very close.

Following his return home from burying his broth
er, Doyle 's

wife Gladys called Fred Muster, a former pastor and lonq time friend
,

vhom the family went to and relied on whenever c
ounselling or spirit-

ual advice was needed . Gladys insisted that Pastor Muster be brought
in and informed of the matter of Gladys'

s suspicions of improprsetiea
anJ Tessa 's supposed confession to her grandmother that some sexual
improprieties had occurre; betveen her and h

er grandfather Doyle.

To illustrate the extent of trust plac-ed by Mr. Lancaster and18
his family in Pastor Pred Muster a regresston ia necessary, here ,
going back in time to a sertes of ev

ents that occurred on 1973, when
Gladys Lancaster ran off to Mexico to live with a young hispanic
male named Alvino Morales, Who had just turned seventeen yeara of
age at the time.

22 when the i
ncident occurred Mr - Lancaster vaa working long hours

2a seven days a veek, except to go to church and on occasion taking
the day off from work on sundays

. The family regularly attended
calvary Christian Center Church

, in Fortuna# California, where Fred
Muster vas the reaident Pastor

.

27

28

In 1973, Mr. Lancaster had just completed c
onstruction on h1s

nev home and hired Alvino Morales to h
elp do the landscaping . GladysL

ancaster's okder hrother Larry had met thi
s young man in Mexico:

and being very likeable and hardworkin
g: Larry had brought Alvino

her

X +
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l back to Fortuna to work f or him t As work slaked of f f or Larry Wl l l ey ,

who was ln the seasonal buslness of cutting cord wood f or sale , dur-2

ing a time when b0th Alvlno and Larry were residing with the Lan caater
3 j

j e pu t, A l v j, n o t of amlly , Doyle put Larry to work drlving truck and

4 work dolng landscapàng around the new Lancaster home , f or which Alvino

was pa id qu i te wel l .5

Dur tng thls tlme t Mr . Lancaster had several of his logging
6 i d his overslght throughout the day -operat ions going on that requ re

7 While at one of these job s i tes : approxlmately one hour dlstance
f rom his home , Gladys and Alvino showed up one day to visi t her older8

brother Larry Willey, whtch Doyle thought vas rather oJd . Durlnq
9 lvino spoke with Larry Willey andth i s un us ua l vi s i t G l a dys a n d A

10 told him that they were having an af f air , Doyle later learned what

was said and tbat Larry told Gladys that he was going to inf orm Doylel 1

vhat ahe had told him , because tarry was very upset with the f act
12 that his s i ster and the young man he had bef riended had betrayed

13 Doyle whose roof they were living under . Gladys asked her brother

not to tel l Doyle about the af f ai r , then , as she intended to tell14

h i m h e r se 1 f th a t e v e n i n g .
15 wh

en Gladys and Alvino lef t the job si te that day : Gladys took
16 Alvino over to Dyle Rock ' s home and l ef t him there . That same night :

dladys told Doyle about the af f ai r she had been having wi th Alvino17

Morales for the past three months . It seemed as though the whole 118
famlly knew what had happend within the hour

. !19 
IGladys 's brothers were very upset about the whole affair and I

20 took Alvino Yorales to the Arcata-Eureka Airport and put him on a 1
plane to San Francisco where Alvino vas put on another plane to t21
Mexico. J

22 'E
ven though Doyle had nothing to do with sending Alvino back

23 to Mexico/ Gladys vas blistering mad and insisted that she was going
to Mexico to be vith Alvino no matter what. 

When Gladys's older '24

brother Walter Willey learned of her intention to travel t
o Mexico25 

i d Alvino Norales he called the Fortuna Police Department andto f n

26 told them to lock Her up until she regained her senses
. The Fortuna1

Jgolice told Walter Willey that they had no legal reason or juris-27
diction to put Gladys in jail.

28 Gladys took a pïckup truck and withdrew a1l the money that she

could from the joint bank account anJ left home,bound for Mexico
/V b
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l while nearing San Francisco she called Larry Wi lley and told hirn

il e wa s on In e r w a y t o M e x i c o t o f i n d h e r l ov e r A l v i n o . S i n c e s ln es
2

lnell bent on qoing / Larry was persuaded to accompany Gladys zwa s
3 ke no spanish , vhereas , he didto watcln ove r her , because she spo

4 spe a k s ome spa n i s h .

G l a d ys a n d L a r ry t ra v e 1 l ed 8 O O m i l e s p f r om t h e bo r d e r .i n t o t h e
5 r

interor of Mexico, to the town where Alvino lived, Larry stayed p
6 there with Gladys for a couple of days. Realizing that she fully l
7 intencied to stay t Larry returned to Fortuna .

Wh en G l adys a b a nd o n ed D o y l e a n d h e r f am i l y , s h e l e f t h e r s o n s ;
8
J e f f wh o wa s f o u r y e a r s o l d a n d h e r o t h e r b oy D a v i d wh o wa s e i g h t , !

. 19 
15 and in boarding school, iat the time. Her daughter susan was age

10 at the Canyonville Christian Acadenly: in Canyonville Oregon. Her
loldest dauahter Barbara was 18 and still living at home with her k

11 - ')
father Doyle. !

12 he left home , Gladys called her @A couple of months after s
in Fortuna, California, and informed him that she i13 brother Gail

I

missed her kids and wanted to come to see them. The family had a 114
rsuspicion that she might be coming to take the boys back to Mexico.

15 ' i ter Donna and her husband Lester Choate, who wereso Doyle s s s

16 taking care of the boys, hid them in a motel in Eureka.
' 

M hlle Doyle was in Indio, califorhla getting readg to ë17 eanw l z
cross over lnto Mexico in search of Gladys, vhen he learned over '

18 .
ing to see the kids. 1

:the phone that she was return
19 drove to LAX and boarded a plane toAt this juncture, Doyle

. 1
20 go home. He left his truck in L.A. and on arrival tn San Francisco

boarded another plane for the Arcata-Eureka airport. After board-
21

ing the plane for Arcata and awaiting takeoff, Doyle dlscovered
22 that Gladys was boarding the same late Frlday evening fliqht for

23 Arcata-Eureka alrport at Mc Kinleyville California. She took a

seat two rows in front of him , totally unaware that Doyàe was on24

the same plane. .
25 Doyle 's slster, Donna? took Doyle to.the undisclosed Motel

where he spent the keek end with the boys and hia sister and her26 ' 
.

husband. Gladys called her brother Larry who came and got her and
27 took her home. A couple of days later pastor Fred Muster, wh o coun-

28 selled with Doyle several times while Gladys was awayl-eaG had

*
.t.: (r
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l promised Doyle that he would see the f a
mily reunited together again 

.
F'red Muster vas in constant contact vith the f amily durlng this t ime2
and arranged a meeting , toqether wi th Doyle and Gl

adya in their home .3 
i she proaised that she vouldn 1 t tr

y to take
Af ter much counsell ng :

4 the kids to Mexico when she returned 
.

At this time , Gladys expressed her intention of not getting5
back with Doyle then , hovever 

, b0th Gladys and Doyle agreed to
6 m

ai ntain an amicable relationship apart p for the aake of the chi 1-
7 d r e n .

Gladys returned to Mexico vith her daughter Barbara. Only af ter8
she promised to come back to take carp of the boys did Doyle permit9 
aarbara to go along with her mother 

. Doyle even provided them wi th
10 thei r nev Oldsmobi le 'rornado to saf ely make the trip there and

bac k .11

When Gladys and Barbara returned # about three weeks later 
,12 Doyle rented 

a house in Redding Cal if ornia 
, for Gladys and the boys

:.3 to l ive in and the boys could go to s
chool . Everyone in F'ortuna

knew wbat Gladys had done , so i t was decided that i t would be best14
i f she l ived in Redding vhich waa f 

our hours f rom Portuna , to spare15
N e r a nd t h e bo y s a n y pu bl i c e mba r ra 

s s men t .
16 Af ter Gladys vent to Mexico : Doyle called his attorney

, Francis(( J2
9. Matthews, knovn as moose, and told him what was qoinq on with17
Gladya leaving, and ''Hoose'' advised Do

yle to seek a devorce'which18 
,. . s yyuston of marri>gehe dld, havlng Moose ftle a d s

19 After Gladys returned and was livlng with the boys in the home
rented for her by Doyle, in Redding California

, Doyle spoke v1th20
t'Moose'' again, Doyle asked ''Moose'' to st

op the divorcqe however,2 l 
,,''Moose advised him to proceed with the divorcez in effect, stating:

22 ''Doyle. If she did it once, she ell do it againz and it will be
vorse next time.23

In spite of vhat happend after 20 years of 
marrage, as depicted24 i

n the foregolng paragraphs, Doyle haa always fett that Gladys was
25 basically a good womanz mother, and lovlng wlfe . The couple shared

many qood years together: until the events occurred which led to26
Doyle's unlawful conviction and impriao

nment for life that could27 
,only have and, in fact vas obtained du

e to Doyle s physical hearing
28 and mental impairments, vhich grossq y interfered vith Doyle 's

% 7
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fully understand and know what 
was actually going on

throughout the
beginning with

pastor Muster's suggestlon that Doyle 
go vtth hlm to the police

for counselllng.

various atages of the prosecution
:

When Gladys brought Pastor Fred M
uster into this matter:

nothing wrong.
Pastor Muster

at this juncture
waa informed by Doyle that h: had do

ne
Doyle knew that nothing that had

really occurred
was the cause of Gladys belng so lrat

e- sbe had never layed hand
on any of the chtldren before . Nor had she ever flown off the handleand b

ecome b0th physically and emotionall
y violent towarda anyone

as far aa Doyle was aware
. The couple had been married and, for them

ost part, ziving a good life togeth
er for the better part of 49

years. Bearinq in mind the aforementioned disabilities, Doyle waa
ùf a mind to try and appease Gl

adys by cooporatinq vtth her wishes.So he agreed to meet vith Pastor Muste
r and without fully under-

standing the implications of vhat 
may have been said by Teasa t

oher grandmother h
e agreed that whatever she said v

as true.
Neither Tessa or her grandp

a Doyle: thought that any of thi
smtsinformation would be shared beyond qrandma and Pastor Muster
.It folloved then that, when Fred Muster told Doyle a

nd Gladys,that D
oyle would not go to jail, because Fastor Muater had b

eeninvolved 11th doze
ns of these type of caaes as a P

astor in California:
Doyle and Gladys b0th believed hi

m and agre'ed that Doyle should
accompany Pastor Muster voluntartly to th

e pollce statton for
counselling.

durinq the late evening of S
eptember 19th 2002 :

Muster and a
at approximately 10:30 or 11

patrol officer in a marked black and whlte police car came to th
ehouse to pick up D

oyle and take h1m to the police 
station. Althoughit 

was an ungodly hour, Doyle voluntarily 
went to the police station

with pastor Muster and the 
patrol officer- Had Doyle known th

enwhat he was in f
or on arrival at the poltce station he would noth

ave gone voluntarily . It is notevorthy he
re that no arrest warrant

vas presented or Jlscusaed at the hous
e .

on arrigal at the police station
, Doyle vas driven inside a

gate: into a secured police comp
ound . He was then escorted di

rect-ly inside to 
an interrogation room by detecti

ve Tom aroom. Pastor

:00 p .m .' Pastor uniformed

Thereafter,

ability to

r:
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Muster waa not permitted to accompany Doyle vhen he waa taken to
an interrogat ion room vhlch Doyle later learned 

was equipped with
video tape and sound equipment .

In the beq inn i ng Detect tve Tom Broom and anoth
er o f f i cer vere

present - The lnterrogation that ensued took perhaps 
, tvo hours .

Maybe longer . Af ter a short while the other 
of f icer lef t the room5

and , Tom Broom continued asking Doyle 
questions . Durtng the quest ion

-ing by detective Tom Broom Doyle inf ormed the detective several timest h 
a t h e c o u l d n o t h e a r vh a t t h e de t e c t 1 v 

e wa s sa y i ng . A f t e r a wh i 1 e 
,another pol ice of f icer bel ieved to b

e a Sheri f f s Deputy came into
*he room and atated that he was th

e arresting of f icer . Doyle had
to ask th i s man severa 1 t imes vhat h

e. waa sayi ng . pa rtly due to h i s
hearing impairment and also disbelief becauae Doyle didn ' t kn

ow andd i cl n ' t: b e 1 i e ve t h a t h e was t h e re t o be a 
r res t ed . Th i s o f f 1 c e r a p-

parently was not aupposed to come into th
e room and make such ad

ec l aration . because he vas qu ickly uahured back 
out of the room , not

to be aeen again unti l the interrogatlon vas concluded . at vhicht i
me the same of f icer came into the ro

om, put handcuf f a on Doyle
and tranaported h im to the Washoe C

ounty Jai 1 .
Dur inq the i nterroqation 

. Detective Tom Broom lef t the room
16 several t imes . leavinq noyle by himsel f 

. At no t ime was Doyle ever
read h i s M i randa r igh ts or asked to a i g 

n a va i ver card or f orm .
Much of what vas said durtng questiont

ng of Doyle by netect ive'P
om broom : vas nei ther heard or under

stood by Doyle . Doyle does 
re-Member denytng se

veral th inqs said by Detective Tom Broom because
they vere perposterous liea in the f irat 

place .
Doyle vas mer i1y trying to be cooporative wi th D

etective Tom2 1
Broom and others vho came and went during the interrogat ion to ap

-

pease Gladys and pastor Muster : He didn ' t kn
ok what had actual ly

been said by Tessa , and to th is day doean ' t know with certainty
wha t wa s s e id .

Had any offtcial, police or defense investï
gator spoken with

25 Tessa and ask her if she beli
eved any acts committed by her grand-f

ather vere commltted ''-.. vith the intent of arousing, appealinqt
o I or gratifying the lust or passions or sexual desires of that
person or of that childz.-.'' vhtch is what ia r

equired by 1av in
order for a jury or court to make a findlng that th

e accused '' is

tq
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l guilty oî yevanesa vtt: a chézd
. . pursuant to NRs acz

.gaoz tneret
2 a no douh: Nha t Tea sa wou ld ha ve unequ i 

voca 11 y an swered t ha k Doy
.l eh R @ n 

e V' e r c omm y t t e d a n y s u c jj a c k a g a t n 3 t h e 
r p e r 3 o n t jj a t: c o u ) çj jy o3

construed aa haking such an intent
. The thought of such an inyent

-4 ion is repugnant to Doyle and 
enejrely out o: charact

er.ACTUAL Typss ov coxx c
m o am uavs ssss cossm aas as as ossssss as p5

.

UPop wsxcs msz coxvzcmzox lam 
.annxa  pssma

6 pjjen t.e tancaster: zéved i
n steaa u

and vhen ooyle came laome r
rom oorx jje..vo

? PV2d*' Te3S* Was thiree
e n

7
foyer, on the ateps teaain

q upatalra :rj e
YZY Y1E 'dOVà fn''thè

8 upon entering the house . srhis vaa rout 
-

in 

*

e

*k* Of C h1S kork boot
a

9 Doyle ana was openzy afr
ectzonate vith ue..

' PPYYZ 1OV'P0 bef' 9r2l1d9
2

zDt'ed tèle attentéon and a:fection shov' 
n b ; v9YZKtifdbbP2- ADd Doylel o

Qome home and si t on t:e st
epa to take of: hi

PYSY - KbpR he kotlld

l 1 t)Jump On hi
a ahozaers and couaan , t: j:

e out ,.ww ! OOt3 ' Teaaa woula
l 2 ba c k ove r pk i a s 14 ou z d

e r a nd t: : ck .T e s er
e 

ova J ; J ? 7 .! 1' P Y Y DO 1' à e r e a c h e (j
t i m e s , e v e n v: e n n o y

.
l e va s t i r e rj a n a a -

i ; n 1 -: - 'J J Yn t- 2'' 1 S O C C Q r r e d m a n yl 3
v: tla tlae pzayyuz antlcs or :js grancldauqurer or al/ DP bothered14

muas
a .1 o n g a n a lv a ra cï a ys wo r k 1

4 a u 1 : n g g r a v e z , r o c k a n d 
Y C X 6 * à Y * d L E * *'

mo
ls crandma vas a.l vazs a very s ua

.ia and proper pers
ltttle outvard afvecti

on, even tovards her ovn chézdr 
VbO Ybovpd

16
presence of Tesaa and her brotla

er tuke , én the sancaslc - SO tbe17
ajjymso

r e f r e s h z n g z. r o fn o o y l e ' s p 
e r s p e c t: z v e , a f t e r ja 1 s o v n c ;: j ) Y b 0 D1 P ' W d 318 gr

own up ana zef t home . sot:jj rqssa #nd Luke verp zes: suchildren a ' bdued
gyq , an openzy atfeetzonate, as chzldren uite often 

areFor examplè, z: granapa soyae alan r: tuck the c #
20 good niqht

, and ln veao u caae gyve :er a h
ug, z

biid/ex iD' *Nd 3ay

asoguyr,gzu,
az comlng tnto ooyze ana czadya, uedroom ,or :er goo

eB*' lDYiZted On

peck on t:e cheek from grandpa. as Teasa go: ozder22
parens that ::e open. diapzay o: 

aérectton uetveen
' 'E becdze *P-

2a .

ssaszosas
ana grandaaughter vere dls

approved by reaaa'a' qrandzot
gfdDdfdthor

,ysssez,
24 At one polnt, and on several occaisiona ooyze tol -

she needea to stop vzt: ser antzcs o: jumpzng on :js sh *E
2s

syyrrog
he got o:f Erom uork a

nd vaa sétténg on t:e stazr
s takzn

OâDPff VbfN

,yuos,.

26 boots , because she vaa qoing r
o qet h:m znto zrousze . v:

guossqu

z, se waa talkznq about vaa 
not wlt: :he zav ror doénq aosnsj 

*

but ratner gettznq hi
m into :ot watter .zt: :ja szre and se '28

mother caaaya. r grana-

30
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RECORD SUPPORTED HTSTORY OF WTRRATIONAL Dlsabfllty DlscriMânation*

1 'rhe A .D .A - , Americans vith Disabilities Act : vas enacted by

c ong r e s s t o pre v e n t D i s ab i li t y D i s c r i In i na t i o n # A . D . A . o f l 9 90 ,2

42 U . S .C . 9 9 12101 thru 12131 , 9 20l 4' 502 ; and 42 U .S .C . 9 1983
3 civ i l rights act of 1964 .

4 Early in 2003 , f ol lowing a stroke in February , 2003 , Doctor

J e f f L ove t t p MD/RD , p r e s c r i bed a Mag ne t: i c Re s on a n c e I mag 1ng ( MR I )5
test f or Mr . Lancaster . This test reveald a medical condition known

6 '' i t i cal Carot i d S tenos i s '' and evidence of previous Lacunara s C r

7 I n f a r c t s a s we l l a s a L a c u n a h o l e t h e s i z e o f a g o l f ba l 1 i n t h e

right f rontal lobe of Mr . Lancaster ' s Brain ; Where memory and de-8

cis ion making brain cells are located . Carotid Endarterectomy
9 f ormed in February , 2003 by Dr . Gomez , at St . Mary ' ssurgery was per

lo Hos p i ta l t t o co r r e c t t h e '' C r i t i c a 1 Ca rot i d S t enos i s '' d i s c lo s ed by

t h e M . R . I .11 
.

L o v e t t , MD /RD o f S p a n i s h 'S p r i n g s M ed i c a 1 G ro up p r o v i d ed
12 L 

a n c a s t e r w i t h a l e t t e r p e r t a i n i ng t o t h e abo v e wh i c h s t a t e s :

13 Mr. Lancaster had a Carotid Endarterectomy f or
critical carotid Stenosia. He has K.R.I . evidence

14 of previous Lacunar Inf arcta (Mini Strokes ) . I be-
lieve these events have inf luenced Mr. Lancaster : a

15 thought processes and ability to make declslons.

s e e a t r u e a n d c o r r e c t c opy o f l e t t e r d a t ed a nd s i g n ed o n , 'M a y16

2003 by Jef f Lovett , MD/RD , appended hereto and incorporated herei n
17 by ref erence l marked Exhibit A:

18 Dr . Lovett ' s expert opinion is dated May 2003, and was

f i l ed w i t h t h e t r i a l c o u r t on M a y 12 : 2 00 3 . T h us , bo t h t r i a l d e f e n s e19

co un s e l D a v i d H ou s t on t E s q . , a n d j ud g e J e rome Pa l a h a we r e c o g n i z a n t
20 ' j

. if icant physical and mental impai rments .o f t h e d e f e nd a n t s a g n

2 l The ''Cr i t i ca l Carot id Stenos is '' was apparently the result of

injuries suatained by Mr . Lancaster during a logging acc ident i n2 2

1952 , because soon af ter the accident he began hav ing acute headaches :
2 3 exper i en c i ng a g rea t dea l of an x i ety and ang u i sh t and tenw rary m rt i a 1
2 4 b l i nd n e a s .

Events alluded to in the previous paragraph would last approx-2 5

imately 20 to 30 minutes and would , somet imes ? occur one af ter the
26 ther wi th a brief period of respi te or , repeat periodically at anyo
2 7 t i me o f t h e d a y o r n i g h t l ev e n vh i le s l eep i n g , qu i t e o f t e n a wa ke n i ng

Mr . Lancaster . Many times episodes came dai ly p but seldom more
2 8

31
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l than a week apart . On rare occasions a month or two would pass

wi thout one of these episodic attacks . The torment of these2

ep i sod i c at t acks l a s t ed f or mor e t h a n f i f ty y ea r s , a n d unt i l r e c e n t
3

med ical breakthroughs the medical prof ession could of f er li ttle

4 help , didn 1 t have a name f or these attacks or knov their cause 
.

And thier cause is chie f ly attr ibuted to '' Ischemia'' t a suppress ion5

of blood f lov ; in this case , constricted blood f 1ow to the brain 
.

6 '' i t i cal Carot id St enos i s '' l ed to a cond i t ion knovn asT h e C r

7 '' Ne c ros i s of t he Bra i n '' , vh i ch means tha t Bra i n ce l ls by th e t hou-

s a n d s , a nd t i a s u e t o d i e d u e t o t h e l a c k o f o x yg e n , vh i ch le f t
. a8

'' L a c u na Hol e '' i n t h e r i g h t f ron t a l l obe o f M r . L an cas t er ' s bra i n .
s) ', ,,as depicted by the H.R.I. causing the Lacuna Infarcts referred

10 to by Dr. Lovett, MD/RD? Exhibit A.
The Ischemial exacerbated by the onset of old age, natural11

plaque build-up and hardening of the arteries, a disease for treatment
12 of which Mr. Lancaster nov takes daily doses of prescribed med-

13 icationz

14 were the cause of the ''Transit Ischemic attacks'' (T.I.A.'s) thua
cauaing ''Abulia''/ which is a condition that causes a concomitant

15
loss of free will and ability to make decisions or to act indepen-

16 dently; also known as ''Abu11a''
.

17 on August 16 2005 Mr. Lancaster was administered a hearing test

by Jermy Jenkins? M.S. Ccc/Audioloqist-A-l4z/ who produced an Audio-18
metric report. see 8/16/2005 Audiometric report, appended hereto

19 and incorporated herein bv reference, marked, Exhibit B .
ao Because Nevada Department of Corrections would only authorize one

hearing Aid for Mr. Lancaster 's left ear? or patienta preferred ear/
21

the cheapest prostheLic hearinq aid available at a cost of $850.001
22 Mr. Lancaster had his wife Gladys Lancaster contact Jan Matthews,

the claims adjuster assigned to administer his claim #NHll563l with23
the calif. State Compensation Insurance Fund, <ho approved hearinq

24
aids at a cost of $2/500 each; (the best available)? even with thoes

25 hearing aids Mr. Lancaster's hearing impairment was little improved
.

It wasen't until April 4, 2008 that Hr. Lancaster was administered26

another Audiogram by Mark Weeks? CCC-A Ha552, at hearing care of Car-
27 son City, where he was returned on Monday? July l4

, 2008 and provided
28 with a set of hearing aids that compensate reasonably well under ideal

cond itiona for his hearing loss due to impairment. Nevertheless? in

31
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1 order f or Mr . Lancaster to ef f ectkvely hear and communicate l the person

wi th whom he is communi cating must be very close to him . See Apri l 25 
,2

2008 Audiogram , appended hereto and incorporated herein by ref erence ,
3 arked , Exhibit C . i t may be worthy of note , to cons ider ,In

4 t h a t o n A ug u s t 1 6 t 2 O O 5 D r . J e n k i n s a d v i s e d Mr . L a n c a s t e r t h a t h e c a n

on l y u nd e r s t a n d 7 2 % o f wh a t i s ma d e lo ud e n o ug h f o r h i m t o h e a r i n
5

h i s r i g h t e a r a n d 8 4 % i n t h e 1 e f t ea r . T h e mo s t r e c e n t t e s t r e s u l t s

6 f rom the Audiogram administered by Dr . Weeks on Apri 1 25, 2008 ind i-
c a t e 7 2 % i n t h e r i (g h t e a r a n d 8 0 % in t h e l e f t e a r ( ex . * C - ) t h e s e

7
h e a r i n g t e s t r e s u l t s we r e o b t a i n e d u n d e r i d e a l c o nd i t i o n s , i n a s o u n d

8 proo f b00th , by Mr . Jenki ns ( 8/16/2005 ) t and Mr . Weeks on ( 4/25/2008 ) 4
r e s p e c t i v e 1 y .9

E v e n w i t h t h e h i (g e s t q u a 1 i t y h e a r i ng a i d s , s u c h a s M r . L a n c a t e r
10

now po s s e s s e s , h e i s s t i 1 1 u n a b le t o h e a r a nd un d e r s t a n d wh a t b e -
11 i ng sa id to h irn , unles s t ther: i s li t t le or no backqround noise f rom

12 XFIY 'fotirse -
Dur 1 ng t he Augus t 16 , 2 00 5 t es t i ng , Dr . J-enk i ns i n f ormed Mr . Lan ca s-:1

. 3 t
er , in essence , that i.n addition to the severe heari ng impairment

14 and loss , the strokes he had were the probable cause of Mr . Lancas-

ter ' s lack of abi l i ty to understand much of what is said loud enough15

to or around him during the normal course of his dai ly activit ies .
l 6

Add i.t ionally 4 Mr . Lancaster has a vision impa i rment : a cataract

17 in the 1ef t eye which impairs his vision by limit ing the abtli ty to

s e e a nd t o f oc u s t h e eye a s we 11 a s ha v i ng a n a b h e re n t e f f e c t o f18

c r os s - eyed n es s a n d d ou b l e v i s i on when no t l oo k i nq s t ra i g h t a h e a cl .
19 -

The record also discloses that Detectlve Tom Broom vas f ul ly
20 aware of Mr . Lancaster ' s severe hearing impairment and disabil ity

dur ing Mr - Lancaster f s interrogat ion by pol ice during the lat.e2 1
even lns of tbe 19th and early morning hours of the 2ûth of September 

,2 2
2002 , Thus making Detective Broom ' s f ai lure to read and have Mr .

2 3 L a n c a s t e r s i (J n a wa i v e r o f h i s M i r a nd a r i (J h t s , b e f ore c o n d u c t i ng

t h e c u s t od i a l i n t e r rog a t i o n , wh i c h t oo k p l a c e a t: th e t l me o f h i s2 4

a r r e s t . à v i o la t i o n o f M r . L a nc a s t e r ' s r i g h t t o lo e i n f o r med o f h i s
2 5

Mi randa rights by pollce prior to initiating queat loning .

2 6 Th e re f o r e , M r . L a n c a s t e r ' s a b i l i t y t o pa r t i c i pa t e f u l ly , w i t h

a 1 l o f h i s f a c u l t i e s i n t a c t , i n t h e i n v e s t i g a t: i o n a n d de f e n s e p r ep-2 7

arat ion of his case vas severely l imited , f rom the t ime of his
2 8

a r r e s t , t h ro u g h o u t t h e e n t i r e pr o s e cu t i o n , t o t h e pr e s e n t .

35

Case 3:06-cv-00284-JCM-RAM   Document 25    Filed 07/23/09   Page 33 of 113



1 For example , a t: the t ime of h ia arrest and as wi l 1 appea r

more Eully here in the f ollowing , Mr . Lancaster had a pair of hear-2
i n g a i d s t h a t f o r a l 1 p r a c t i c a 1 i n t e n t s a n d pu r po s e s w 

e re n e a r ly3 
l e s s . Ev e n w i t h t h e h ea r i n g a i d s i n pl a c e yr 

. L a n c a s t e r c o u 1 du s e

4 n o t h e a r a n d d i s t i ng u i s h w h a t va s be i ng s a i J t o h i m u n l e s s t h e
person speaking to him was located directlg in f ront of and very5
c l o s e t o h i m . Add i t i ona l l y , du e t o t h e s e v e r e 

,s t roke s t h a t M r .6 
i li ty to mental ly process verbal i nputLancaster suf f ered , his ab

7 wa s e x t r e me l y l i m i t e d . Th e s e 1 i m i t a t i o n s upon Mr 
. La n c a s t e r ' s

ab i li ty to f unct ion . normally . were f urther aggrevated by stresses8
c a u s ed b y c on f us i o n a n d f r u s t ra t i o n a s a re s u l t o f n o t be i n (J 

a b l e9 
d art i cipate . normally: i n what was actually 

,
t o f u l l Y u nd e r s t a n d a n p

1c or rea 11y tJ o i ng on dur i ns th'e t i me o f h i s arrest and sub
sequent

pr o s e c u t i o n : t h e s e s t r e s s e s , c on f u s i on a nd f r us t ra t i o n f ur t he r11
distorted his perception and dininished Mr 

. Lancaster ' s capaci ty12
t o f u l l y u n d e r s t a nd vh a t va s be i ng s a i d t o o r a s ke d o f h i m , a n d ,

13 ult imately , dl storted and af f ected his answera under 
questioning

dur in9 his interroqation and court proceedinga . as wel l as . of f àc-14
ial s and others perceptions and interpretations of what vas actually:1

.5 , j Ivement or lack of anygoi ng on wi th respect to Mr . Lancas ter s nvo
16 invol vement in criminally culm ble conduct in this case

.

For example , a f ormal charge can only be brought by the f i l ingl 7
of a criminal inf ormation or indtctment when the st

ate has produced18 
'' '' idence of a cr ime and reliable ev idence thatsl iqht or marg inal ev

19 the accused is , likely? to have been the person wh
o commi tted the

of f ense charged 4 vhi ch would establ ish the corpus del ict i . or body2 0
of the crime , as i t vere . In thia part icular case , there existed

2 1 i the
r the ac tus reus ( gu i l ty act ) or ( vrong full deed) , nor the mensne

22 rea ( gui lty mind ) essential to f orm the corpus del icti of a crime
whi ch vould properly f orm the basis of criminal liabi lity on the2 3
part of Mr . Lancaster . Mr . Lancaster has always kno

wn that there24 
vas never any crime actual ly commit ted by anyone 

-

2 5 Mo r e o v e r , a s w i l 1 a pp e a r mo r e f u 11 y he r e i n t h e f o 1 l ow i 
ng , Do y le va s

e n t i r e l y t2 n 1 e a t n e d 'i n l av a n d h a d n o p r i o r i n vo l v em
e n t o r e x p i e r e n c e2 6

i n d e a 1 i ng w i t h po 1 i e e a u t ho r i t i e s tk hd t h e cou t t s .
2 7

2 8 
.3e1.
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COUNT 11

The following civil rights has been violated:

l Irrational disability discrimination due to a failure of def endant jail

2 of f icials to adequately screen in hiring, train, supervise: and

3 discipline subordinate jail personnel. This resulted in failure

recognize and provide reasonable accommodations for plaintif f ' s severe4

disabilities while housed in pretrial and post trial detentive custody5

for 47 days in the Washoe County Detention Center (jail) Parr6

Boulevard. Plaintif f was excluded f rom participating in and receiving
7

the benefit of services, programs, and activities to which he would
8

otherwise benef it as an entitlement, but for his disabilities
9

including, but not limited to : Denial of necessary medical care and/or
10

deliberate indif f erence exhibited by named jail of f icials and employees
11

towards plaintif f # s serious medical needs and intentional delay or
12

denial of important prescribed treatment and medication, as Well as
13 d

enial of ef f ective communication with immediate f amily members
,

l 4 f riends, bondsmen, and attorneys in violation of the First
, Fourth,

IS Fif th
, sixth, Eighth, Ninth, and Fourteenth amendments to the

16 conatitution of the United States and corresponding provisions of the

17 Constitution of the State of Nevada
: Art . 1, 95 1: 4 z 6, and 8 .

18 t V cj.u /Aw) pkn/yltv. s lvs y szyt j j*0 c ta-yajo..swï- ayp. -rj .0.,.,.4 c w ..j- s. z
19 hk r- t. , sv v- v.

, ow-z k ss-s.to u; s4 caxy.c ) ,lw ) *,o lzwco4.z
.,J k wc ,-v* t.

2 0 c ! q. > t ox c c- ) i .-1-;'j x v k s x.wy t ' f . g 4-.' z.....l
- ) ' .2 1 17 u- 

.$4 j h à < jtex f j. t.ws l u wwq.tt z lvywy c 
z jgv syytjz fj...uc- ys ïxx.: lm qyx

,ju c u.,'$
22 êva-rhy.é ç..t- , tx-u xk.o.c csw..u -,.c> z.y- % t - (. y jjg ) ., a z SL t.o u. 4-) l .J2 3 G 

r. ay.?. . -to w u. . a- .. .-... ,8- ,
F ttewu 7- b'crok'/,.a >..b 'tkc -F- ..,- tV''- w-t sv -1 y c

.l ' ïatw.'l 1'h?'. L-,-,w- v-% ç 1 .J r2 4 c a.j j J z
, x 
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2 7 a,.;- -v&. t w.s v. + e- c re ) gv q .

2 8 h s,4vr... 'tk., . -1>ls .-y .( y' ev b:.y tu-.+g Gpz..J ç L.A.,r.,., .8-s. kmuw.w c-x. ''tk--m 'v.et
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COUXT IIl

The following civil rights has been violated:

Irrational disability discrimination and failure to provide reasonable

accommodations for plaintiff's physical and mental disabilities b
y

named defendants. This resulted in denial of plaintiff's right t
o

adequate, effectivey and meaningful court access during state c
ourt

criminal proceedinqs initiated aqainst plaintiff in violatio
n of the

Firstz Fourthz Fifth, Sixth: Eighth, Ninthp and Fourteenth amendments

to the Constitution of the United States and corresponding 
provisions

of the Constitution of the State of Nevada: Art. 5$ 1, 4, 6, and 8.

- bv-sv' -..5 l ' y -tifc ,f'Am.!x tguj mwk-exex sxsswytjFcv ps-w e osrv og . > c gwa tj ,
!

guwzszrv L og fev-sr okay dtyw..p r n..l cw . j- w  -,.a y-ct w zwwy-tszw y.#
k srvtxy tn w kx.l /+...3 , ev c. vcsw,guG ) ; oe-cyk b wtgtr.f n c r (n .4), t , .-.

z...1-$,-c.!-.'$
ya ATTORNEYS DAVID HOUSTON, Esq., AND PAUL QUADE, Esqa, WERE BOTH FDLLYINPORKED REGARDING M

r. EANCASTER 'S SEYERE DISABILITIES, INCLUDINGHIS MENTAL IMPAIRNENTS CAUSED 
BY PHYSICAL BRAIN DAMAGE AND HEARING

IMPAIRMENT DUE TO BEING LEGALLY DEAP, WHICH IMPAIRMENTS PRE DATEDI
NYESTIGATION, INTERROGATION: ARREST ON SEPTENBER 2O

, 2002, AND ALLSUBSEQUENT CRITICAL S
TAGES OF THE PROSECUTION OP THIS CASE, AS WELLAS ALL POST- CONVICTION PROCEEDINGS AND APPEALS

.

In 1995, Mr. Lancaster suffered a stroke that was followed by
a series of mini strokes. The last of these strokes occurred in
Feburary, 2003. At that time, Mr. Lancaster was hospitalized an8
underwent an emergency carotid endarEerectomy surgical procedure
to correct a medtcal condition diagnosed as critical carotid stenosis

.

Following the aforementioned surgery, a medical specialiat and
treating physician named Jeff Lovett, MD/RD, of the Spanish springs
medical group, provided Mr - Lancaster with a letter, Dated 5/1/03,
which atates;

''Mr. Lancaster had a carotid endarterectomy forctitical carotid stenosis. He has M . R.I. evidence of
previous lacunar infarcts (mimi strokes). I believeth
ese events have influenced Mr. Lancaster's thought

processes ané ability to make Jecisions
v
''

This letter received from Dr. Lovett which shows that a record
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of mini strokes

3

existed vas provided to àttorney Dâv-id Höùstdn- by Mr. Làncâster.
Tt was subsequently provided to state prosecuting authortties and the District
Court as an exhibit appended to and in support of the Statement in Mitigation

on 5/12/03.
Besides the mental imm im enta suf fered by Hr. tancaster from the inception

of the prosecution in this case - due to multiple strokes and a Lacuna hole th
e5

size of a golf ball in the right frontal lobe of Mr
. Lancaster 1 s brain# Where

memary and decision making brain cells are located, as dlsclosed by a Magneti
c

Resonance Imaging (M.R.I . ) test , vhich obviosly should have raised questions
concerning Mr. Lancaster ' s competency in the minds of Mr. Houston, Mr. Quade,
State prosecutors and the court , any appearances' to the contrary notwithstandi

ng ,
Mr. Lancaater suffered from a visual imm ir caused by cataracta in > th ey

es

and an acute hearing disability due to Mr. Lancaster being legally deaf , at the
time of his arrest and thruoghout the period of his prosecutlon, guilty plea,
and sentencing proceedinga. Even with the higest quality hearing aids, such as12 
Mr. Lancaster now possesses, he was and remains unable to hear and understand

la what is beinq said to him much of the timez unless there is very littl
e or no

background nok*  from any source.

At thœ time of Mr. Lancaster's arrest he was 70 years of age, and although
he possessed a pair of hearing aida they did very little to compensate for his
hearing loss. In order to be heard, the speaker had to be very close. To com-
pensate for this problem Mr. Lancaster Would watch the ltpa of the speaker t

o
aid in hearing what was being said to him

. Additionally, Mr. Lancaster fre-
quently experienced, and still does, difficulty in graaping complex expreasions
and understanding what is being communïcated to him verbally

.

Mr. Lancaster's disabilities were not officially recognized b
y the district

court until October 13, 2006, vhen Judge Palaha entered an order2
1 finding ''that an interpretive reporter shall be assigned to asai

st
petitioner to understand the proceedings

y '' which followed the
court's reviev of the transcript of a post-convictlon relief hear-
ing held July 24, 2006, more than three full years after his con-

viction and sentence and just three months shy of Pou
r yeara from

the date of his arrest on September 2O
, 2002. Howeverl the second

part of the post conviction relief evidentiary h
earing: for vhich26

a real time computer vas provided by the cou
rt reporter, to assist

27 Mr . Lancaster in understanding the proceedings, did not take place
until April 6, 2007, nearly a year after the fi

rst evidentiary
hearing conducted

4

#?
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oh Mr. Lârtcaster # s orMinal petition fok * st convicfièii k'ellèf # uhfch E6ok place '
on F'riday, June 9 , 2006 . Nevertheless , Mr . Lancaster was sti 11
excluded f rom part icipating in and understanding what was going on duri 

nl
the evidentiary hearing , stnce he could not grasp and understand wh

at
4 was going on by using the devi ce because of his mental and vision i

m -
pa trments - Moreover , the device was only used durin: one seqment5
of the last day of the hearings , When Attorney David Houston 

t Esq . ,
t ook t h e s t a n d . From Kr . La n c a s t e r ' s pe r spe c t i ve , t h e on l y de v l c e
that might have worked f or him , adequately, vould have been a voice
ampl if icat ion system wi th head phones . Unf ortunately t no one asked

Mr . Lancaster what might vork f or him; and bea ides betng conf used

he was somewhat int imidated by the whole proceeding because he

didn ' t understand vhat was going on .

12

THE RETAINER AND DECEPTION 0F Mt. LANCASTER AND COURT BY ATTORNEY
DAYID HOUSTON, Esq ., ENVINCING AN INHERENT CONPLICT OF INTEREST
AND CONSTRUCTIYE DENIAL OP COUNSEL FOR DEFENSE ALTOGETHER

.

On November 2002, Attorney David R . Houston, Esq-, posted
a confirmation of retalner agreement, in letter form

, to Mr . Lancaster .
The substance of the retainer agreement clearly atates what was ex-
pected from Mr. Houston, when he aqreed to undertake legal 

repre-
sentation on behalf of Mr. Lancaster's defense, and when Mr. Lan-
caster dated, signed, and returned the agreement to Mr

. Houston on
December 8, 2002, the substance of the agreement ls quoted i

n
full as follows:

Dear Mr. Lancaster:
20

24

Ihank you very much for retainln: the Lav offices of David Houston.A
s per our agreement, I've indlcated to you we will charge you a $25,000.00
non-refundable flat fee. The $25,000.00 non-refundable flat fee is assessed
by this office to cover any and a1l cost, save and except expert witnesses
and appeals, up and to trial preparation- As explained to you, we vill

. .devote & minsmum of two weeks of trial.pre/aration for yout ca> s
. We willbill separately- fot thevtrial preçeration at $1,500.00 per daya aaa-eeing

only a five day per week charge. The remaining tvo yays per week vill b
edonated by this office for the purpose of assisting in deferring expenses.

We will also bill a sum total of $2,500.00 per day for each and everyd
ay involved in trial, I'm uncertain as to how long the trial may be. Asindicated to you. it is our policy to spend at lea

st three to four days ofpr
eparation for every one day to be anticipated for trial

. Therefore, inthis case you might anticipate a sum total of ten days of trial preparationtotaling $15/000.001 with a trial in the neighborhood of three or fo
ur days:totaling between $7

,500.00 and $10,000.00.

25

At
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1

2

As we l1, there may be expert witness cost. I have discussed with you
''Lwitnesses and what they may accoFplish on your behalf

. As wellzwe
may need an investigator. Again, I am uncertain as to the cost of the
expert vitnesses or the investigators.

As stated during our initial meeting, trials are expensive. It isi
napproprlate to approach a trial on a shoestrtng and therefore

, youshould be adequately financed in order to thoroughly protect your rights
.In that thls is a small firm, ve have a limited nllmher of cases that 

we
way take. Therefore, by agreeing to take your case. we are then allottingtime that we could not allot to another cliant should they call 

us.Therefore, the $25:000.00 is a non-refundable retainer.

November 25, 2002
page 2

In that this office has had the opportunity to leet vith y
ou anddiscuss the fànancial arrangement at length, I am hopeful this lett

errepresents a confirlatlon of those 
matters disscused. In the event youh

ave any questions/ please do not hesitate to contact me
. In the eventth

at all letters are clear to you/ I have left a signature line on th
elast çuse of this document for your execution. The purpose of providing

your siqnature is to indicate that you understand the terms and conditionsof thi
s letter and aqree to abide by our financial agreements

. If that istrue? please excute this document, once you have reviewed, and return the
sale to my office so that we will have appropriately documented 

our financialrelationship.

I do look foreward to worklng vith you and vill as
sure the beàt pos-sible job that can be done, will be done by this office. Once again, Ithank you for your confidence in the Lav Office of David Houston and look*6 foreward to a very productive relationship. e-- Arpollants FNHIBIT D.

17 clearly: when Mr. Lancaster signed the retainer agreeatt with Mr. Houston
he fully understood that he could expect to receive a fair trial

.
That his rights and intereat in this matt

er vould be fully asserted
and protected. Of particular import

, is Mr. Houston'a caveat that
,''(As stated during our initial meeting,.

'

. Trials are expensive . Iti
s inappropriate to approach a trial on a shoeatring andlu'therefore

you should be adequately financed to tho
rouqhly protect your rights o l''22

Exhibit D. p.l,N3. (emphasis added)

RECORD EYIDENCE OV CONFLICTED DEFENSE REPRESENTAT
ION Oe MR. LANCASTERBY Mr

. HOUSTON FROM THE INCEPTION OF THE CASE

Mr. Houston vas retained hy immeadiate members of Mr. Lancasterts
family sometime prior to Hr

. Lancaster ratifying the vritten retai
ne r

agreement on December 2002, two months after M
r . Lancaater was

arrested and taken into custody on Neptember 20
: 2002, charged vith

,8 six counts sexual assault and lewdne
ss with a minor.
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*

y 'Lanèaster vasrw

upon information and

initialy represented by Attorney Lee Hotchkin
.

Based

Septemher: 20û2, Attorney tee Hotchkin visited
belief, sometime during the last part of

Mr. tancaster in the
county jail, for the
ered at an upcoming

vould have

4
given reason, to dtscuss issues to

preliminary hearing scheduled, when the
be consid-

defense
5 opportunity to cross-examine Tessa''s statements

. at that
time, Mr. Hotchkin told Mr. Lancaster that the preliminary hearing6 

d vould help the defense later at trial
. 

Thewas very necessary, an

day after Mr. Hotchkinls legal vlait at the jail, Mr. Lancaater was

transported from the jail to the court where he sat fn a holding cell
awaiting the preliminary hearing, vhich did not take place. No one
came' to the holdinq cell to tell Mr. Lancaster that the preliminary

ln hearing had- been continued until another date
. He was just tra/s-

ported back to the jail later that evening. The preliminary hearinq11
was rescheduled for a few days later , but the same thing occurred

.12 To the best of Mr. Lancaster 's personal knowledge and belief, there
was no further att/mpt made to have a preliminary hearin

g. However,
Mr. Lancaater later learned that no preliminary hearing had taken
place because Tessa did not ahov up for the hearing as the family
would not allow her to be sublected to questloning against her will.

16 The orginal criminal complaint filed by tbe Washoe C
ounty

District Attorney charged Mr - Lancaster in counts I and 11 with17
Sexual Assault on a childz felony offense in vtolatton of NRS 200

. 366:18 
d counts III and IV lewdness vith a child under the age of Fourteenan

years, felony offense in violation of NRS 201
. 230, alleging events

which occurred between Janurary 1, 2000 and September l0, 2002
.

An amende: criminal complaint was filed by the Washoe C
ounty Dlstrict21 

Attorney on November 20, 2002 adding two counts of l
ewdness vith

22 a child under the age of fourteen years and charging Sexual Assault.
on Janurary 30, 2003, Mr- Lancaster signed a vaiver of preliap

minary examinatione At the time of signing the vaiver of Preliminary
Examination Hr. Lancaster vas represented by Atto

rney David Houston.
a5 However, to the best of yr. Lancaster's peraonal knowledge and re-

collection, the handwritten notations regardi
ng terms of tbe pro-26

posed plea were not present on this document 
at the time was

presented to Mr. Lancaster and signed by him
, See Appellant's Exhibit E .

Apparentlyz Mrp Houston had entered into plea negotations vith the
District Attorneyfs Office at this stage i

n the prosecution which

L@
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' 

l is the only plausible explaination f or the handvri tteh notation at 
c

the bottom of the paqe of the waiver . T he Prel im-2
i n a ry H e a r i ng a t R e n o J u s t i c e C o u r t va s c on t i nu e d ag a i n un t i 1 F e b -

3
r ur ar y 11 # 200 3 .

4 I ns t e ad o f h a v i ng a pr e l i m i n a ry h ea r i ng o n F e b r ua ry l l 
. 2 00 3 /

Mr . Lancaster vas f ormal l y charged by INFORMATION, in coun t I and II
,5

wtth sexual assault on a chi ld # a violation of NRS 200 
. 366 t a f elony #6 

ive ; Levdness wi th a chi ld under the age of f ourteeno r i n t he a lt e rn a t

7 years # a violation of NRS 20l . 230 : a f elony # alleged between the

1 st day of January t 2000 # and the 10 th day of September 
, 2002 ;8

and , in count Ill ard IV he was charged with an additional two count
s9 

d ss w i t h a ch i l d u nd e r t h e ag e o f f o u r t e en .of Lew ne

l () G i ven t h e na t u r q o f t h e c h a rg e and t he f a c t t h a t M r 
. L an c a s t e r

had inf ormed Mr . Houston that he was not quilty of any wrong doing #l 1
s u c h t h a t h e s h o u l d be c h a rg ed an d t r i ed f o r a c r i me , a nd no t r e a l l y

12 knowing vhat was actual ly i
nvolved in the case due to beinq unlearned

13 i.n 1av and inexperienced in such matters # as well as having severe
mental and hearing impai rments which l imlted Mr . Lancaster ' s abi l i ty14
to understand and knowingly and intelliqently pa rt icipate in th

e
15 criminal process f rom the very inceptton of the case on September
16 20 , 2002 , i t was vitally important f or the def ense to conduct a

prel iminary examination in Justice Court . The value of the pre-l 7
l iminary hearing examination cannot be overstated 

4 in such a case 4
18 ana any def ense attorney would know this . It vas because of Mr 

.

1n La n c a s t er ' s d i s ab i l i t i e s a nd l a ck o f e xp i e r en c e a n d und e r s t and i n g
of the criminal process that he was denied the benef i t of 

a pre-2 0
l iminary hearing , and thus , opportunity to clear up the charses

2 l b ro ug h t ag a i n s t h i m b y b r i ng i n 
g ou t t h e ac t u a l t r u t h du r i ng c r o s s -

2 2 e x a m i n a t 1 on o f t h e a 1 l eg e (s v i c t i m , a 1 l o f wh i c lA wa s (5 e n i ed t 
o Mr .

Lancaster due to an inberent conf lict exiat ing in reciev ing a f air2 3
t ra i l a n d a d jud i c a t i o n o f t h e c a s e a s 1 aw a n d j u s t

. i c e re qu i r e , a n d
24 Mr . Houston ' s apparent interest in disposing of an unvanted c

a se
as and rece iving a substant ial f ee for doi ng so 

. This was only made
poss ible by an agreement reached between Gladya Lancaat

er , Gét 12 6
Wi l 1ey , and Nr. Houston , that Tessa ( the alleged vict im ) would not

27 be involved in the prosecut ion of thi
a case , as a precondi t ion f or

a: Mr - Houston 1 s retainer . Mr . Lancaster had no knowl edge of th is
precondit ion as he vas not a part ic ipant in the meetings when this

,
.s--,
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1 agreement vas reached as an unconditional precondi tlon of h is em
-

ployment on thts case .
2

In United States #'. Hunk z 543 F. 2d l62 ( D.C. Cir. 1976 ) . the3 
court held that competltion betveen the cliant ' s interest and

4 counsel ' s own interest plainly threaten the resul ts of the 
proceed-

i ng s , a nd con s t l t u t es a con f l i c t o f i n t eres t t ha t co r ru
pt s t h e r e -5

lationship . To f ind a Sixth Amendment violatlon based 
on a conf l ict6 

of interest . the revi ewinq court must f ind : ( l ) that counsel act-

tvely represented conf l tcting interest ê and ( 2 ) that an actual con-7
f l ict of interea t a f f ected the at torney ' s perf ormance 

. cuyler v'.8
sullivan. 446 U.S . 335, 348 , l00 S . Ct . 1708 . 1718 ê 64 L . ed . 2d 333

9 (1980). Under cuylery the court must preaume 
prejudice lf the

conflict oF  lnterest adversely affected the attorney 's performance.10
Id. Althouqb cuyler involved a confltct of tnterest between client#s,11 

. athe presumption of prejudice extends to a conflict of interest
12 betveen à èlilnt xnd his lavyerIsuperàùnal interesto'' See Kannhalt
za M- Reed: 847 F.2d 5764 580 (9*h Ctr.)# Cert. dented? 488 U.S.908,

l09 S.Ct. 260, 102 L.Ed .2d 249 (1988).14
It wasnlt untfl sometime after the 4uly 24, 2006 hearlng

IS conducted on Mr
. Lancaaterfs Petition Por Post-convtction Rellef

,
16 that he received the transcrtpts for the hearing held on June 9,

2006, which disclose unequivocal evidence of the 
aqreement .17

; alluded to in the foregoing paragraphs: which evtscerated
18 Mr. Lancaster fs defense

, due to conflicted defense representation
.

z, This evtdence was adduced in testimony from J
oy Adama (formerly Mrs.

Gladys Lancaster) and Gall Willey (Doyle Lancaster's br
other-ln-20

1aw).
21 neginnlnq at paqe 14 of th

e transcrlpt of the Friday, June 9th4
2006, evidentiary hearing conducted on Mr

. Lancaster'a Petttlon For22
Post-convlctton Relief, Joy Adams testified under 

oath, in pertinent23
part as follovs:

24 16 (/Q Now, vith respect to the situation vith
25 17 Mr

. Lancaater, did you participate in finding him 
an

26 18 attorney?

27 l A Yes
, I did.

28
# @

JQ
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3

4

2 0

2

2 2

23

24

Q

A

When was that?

Well, I gueae it would have been in the

winter or the fall of '02 .1
Q And did you participate in the retention of

Dave Houston in this matter?

(.H 'rr, e.j- y. $ 4: t.. j v- x4)

11

18

23

A Yes, not financially . But -- helping to
2 flnd him.

h i t wer. you having difficultiea
3 Q At t at po n

with the aituation with Mr. TAncaster baaed upon your

feelinga and the like?

A You mean emotionally?

Q Yea.

B A Yea
, iç waa a difficult time. It waa very

traumaticx But I felt that that waJ the right thing to
1 do.

.1 Q Now. when did you firpt come in 
contact with

1 Mr. Houeton, as best ap you can recollect?

l13 A It was probably in the fïr
st part of '0a

1 becauae -- thie waa nhnut
, I don't know, in the lpring

l probably.

1 Q Now. thie court case began s
ometime in the J

l fall of 2002, ia that right?

18 A Yes
.

l Q And Mr. Houston waan 't Mr. Lancaster'a fïrst
20 attorney: correct?

21 A No
. he *as not.

*

28

.5-3
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1 22 Q Do 
you have any idea when Mr

. Houston came
2 23 to be on the case?

3 24 A I can't tell y
ou an exact date. But I think

4 ( */9/0Vv t 61 3+. &# F. 3.% t. . t v 2-11)
5 it waa in the spring of I 03

.

6 2 Q At some m int did you ait down W th

7 3 Mr. Houston and discuas Mr . Lancaater ' a case with him?

4 A Yea . Juat a x ment please 
.8

Yea, ahortly af ter he waa retained, we had a9

- eting wïth him. Doyle and I nnzl I think Rly brother Gail1:

was with us .l 1

a Q Did you discusa the nyture of Mr. Houston ' ala

reprepentation at that time? 'la 
. '

1 A We had ite a long
, lengthy diecuaaion . We14 -=

l were there for some time.
15

12 Q Dtd you discuee Mr. Tmncaster's right. at16 î' 
'

13 that time?
17

14 A lG m, mbatly what he waa charged with and
18

1 that sort of thing and what ye could expect Ana the regular
19

l procedure that the court would be going through
.

20
l Q Were there any reatrictions placed upon

21
1 Mx. Houston at that time aa far as hia representation waa

22 dp1 concerne

23 a a 
yes.

24 a Q Wh
at were those restrlctiona aa far aa you

25 22 were aware and who placed th
em?

26 23 A He aaked - - David Houseon asked xhnut having

27 24 Tessa take -- you know
, be brought into court.

2 8 ( i/Q/ot., E 41 <c. p. 1 G# L. I - 2.zI)
5 9
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N 

1
l Q M d khô ia Tesaa?

2
2 A She is my granddaughter . M d - -

3
3 Q She is the alleqed victtm or the vtctim in

4
4 thia matterl ie that right?

5 
(j eea that we did. s A Yea . M d our f amily ha ag:

6 t th
at to happen.not van

7 Q wh
o brought the fact up that -- that you

8 8 didn't want to brine Tessa :nto court.or into the .

9 proc,edings? 
- - .

10 10 A Who brought that up?

11 11 Q Ye@. Who said that waa not okay? 1

12 12 ' A We' did. ' '

13 13 Q WhO i/ *e?

14 A Gail Willey, my brother: myaelf Ana othera
.14

1 They were not preaent. But we represented them . '15 ;
16 (6/9/c6? Eq tr. p. 17# b 1-15)
17 Durinq REcRoss EKAKINATION 

of Joy Adamsytestimony was adduced

18 from this vitness by ADA Plater 
regarding her understandinq of

19 vhen the appeal vaa going to be 
puraued, and further questtoned

20 by the court reqarding vhether Mr. Hogston had told her that he

21 had withdrawn from representation folloving the sentencing on

22 July 2, 2003: and related matters, as follows:

23 1 * REcRoss EXAMINATION *

2 4 2 BY MR. PLATBRI

a s 3 Q so it ia your understanding that th
e appeal

a 6 4 was going to be pursued based on Mr
. Houston la telling you

2y 5 that you had that option of filing it withïn thi
rty days

6 after the judgment of conviction?2 8

F4-
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' 

1 A . Yea.

2 8 ' Q ' okay . That'a 'all I have. '

3 . MR. QuADEt Nothing further, your Honor. -

4 10 THE COURTI Ma'am, 4.*j me ask you a eouple of
s 11 questkons.

6 12 ' When you retained David Houston, did he talk

,13 about - - when he waa mentioning his f ee - - what it would rost 17 
.

14 f or trial and, if there waa an appeal, what that would cost?8

1. A I wasn% t prir  to the first dlscusaion9

1 concerning those mattera . 'rhxt would have been my brotherl (1

l Gaàl .
l 1

18 '!5m  COURT : M l right . When m u were talking to
12

1 Mr . Houston af ter the sentencing . did he ever tell you that
;. 3

ao he withdrew f rom repreaentation?
1.4

a 'rlm  WITNSS: I Never.
IS

TRx COURT, He never did that? 1aa
16

23 YRR WITNHS:: Never.
17

24 THR COURT: Were you aware on July 2nd that he filed a
# @ a. 

4. @.18 ( Q/$/ @y, E q A7c p, q%z L. 1- xu)
19 1 notice to withdraw aâ attorney?

20 a rpu wzTxsss: Not until probably seven or eight 
montha

21 3 later.
* e *

2 2 23 * ppnzagcT pxa-zxaz
zox *

23 24 BY MR. QUADE:

24 ( */#/x et.l Tr. p. qNz u. t -3 <  a.s-=I)#
25 l Q When you talked about -- with Mr

. Houston --
26 2 the additional work that he w

aa going to do after the

,7 3 sentence, did he ask you for any m
ore money?

28 4 A Never
.

+ # e

XS'G
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1 ' d ' l f
n your presence ask fo:s Q Did anybo # e se

2 any more money?

3 7 A No
.

4 : Q ' Dtd he place any reetrictions.on when his

s representation was done to you?

6 10 A WO.

1 Q To your knowledge, d&d he say, @ I am done7

. 12 representing Kr. Lancaster, ?.8

13 A . N0 .9

M ter -- you weren' t aware of the ' notice of14 Ql 0

l withdrawal tliat wa@ f iled on .T..ne 2nd tmtil well af ter - -l l

z 'T%m  X URT: July. July 2nd.12

l M . QUADE , l'hxr'g m u.l 3

18 Q July 2nd until well af ter. right?1
4

l A Right .
15

2 Q M d you believe that Dave Houston was still
16

2 making ef f orte on behalf of Mr. Lancaster?
l 7 .

22 A Yea, yea, I did.
18

23 Q Okay. Nothing further, your Honor.

l 9
t MR . PLATBRI Nothing elae .

20 (6/9/06, EH tr. p.49, L. z-24)
21 The folloving excerpts of aworn testimony adduced under

22 DIRECT EXAMINATION of Gail Will
ey by defenae attorney Paul Quade

,

23 Esq o , during the evidentiary hearing conducted on June 9, 2006,

24 is direct evidence, which is co- raY  by the precedin: testimony
25 provided by Joy Adamspthat there were wnonnegotiable, limitati

on s

26 placed on the defense representation of Doyle Lancaster by Attorney

27 David Houaton vhen Mr
. Houston accepted the retainer to represent

28 Mr. Lancaster. As will appeor 'more fully herein the followi
ng?
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' 

1 the condjtions limiting the defense represeniation 
of Mr. tancaater

2 by Attorney David Houston, vere unwittingly m
ade a pre condition

3 of the retainer and legal representation by agr
eement of immediate

4 family members of the Lancaster family vltho
ut Doyle Lancaster's

5 informed knowledqe and consent
. Iq fact Mr. Lancaster uw completely

s left in the dark vith respect to any such 
agreement. The folloving

7 excerpts represent clear unequivocal direct testimonial evidence
' 

a of the existence of a third party agreem
ent reached betveen members

g of the Lancaster family and Mr
. Houston, to limit the defense rep-

lp reaentatton of Mr. Lancaster by makinq the all
eged victim Teasa

zy unavailable: precluded any possibility to c
onfront and cross-examtne

y, Tessa, at a resularly scheduled preliminary hearinq or trial and z

thereby: bring out the truth eatablishinq Mr. Lancaster's actual13

14 innocense by showlng the innocent nature of his conduct. Thus ,

zs Fr. Lancaster submits that he has ahown by a preponderence of the

16 evidence that he vas denied any semblance of effective assistance

17 of counsel and due process of lav from the inception of the case:

la due to an actual conflict of interest in the defenae representaion

lg vhich forclosed any posslbiltty of Mr
. Lancaster defendinq hlmself,

a: or subjectlng the States case to meaninqful adversarlal testl
ng

az throuqh counsel. The pertinent teatimony 
germane to the issue of

aa inherent conflict of interest amounting t
o constructive denial of

'

counsel altogether is# as follovs:23

24

g 
. A No. He was the second one.25

2 Q Now, you retained Mr
. Houaton. Did you26

3 actually pay the bills?27

4 A Yes, I did baaically.28
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l Q A lot of your money *à. u
sed to pay these '

2 bills. attorney 's fees?

la A Y
ea, str. (

f

'

4 B Q When did you first meet.with Mr
. Houstony aa

. 

Jé li
ect? 

. 
:
.

s Za aa yQu Can reco

l A 'rhe lqtt
-l.r p-art of 2002 . I don ' t remember6 --- --- --- -  

.

l the date eM ctly.7

12 Q M d you actually met with Mr. Houston8

13 personally?9

1 A Yes. sir.l 0

1 Q In hip off iee?
l 1.

1 A Yea, sir.
12

l Q Who else waa present then?
l 3

l A I honestly don ' t remee er that f irst meeting
14

l who was with me .
l 5

2 Q When - - did you tranaf er money at that time
l 6

2 to Mr . Houston to retain him?
l 7

22 A Ae I -- the best I can recall
. I remember

1a 
j. y ood check.23 giving him a f a r y g

19 a4 Q W
as there any type of conditiona that you

2 0 ( Q / q/ou , f. t! Tk p . w.s t. . ( - x.l .)#
21 l placed upon his 

repreâ/htation of Mr. Lancaater at that ti
me?

22 2 A Well
, I stipulated to him very strongly th

at
23 3 my personal convictions and 

our family was that he waa not toç 
..

:4 4 intexrogate or to -- use Tessa i
n 4ny way to bring her into

25 5 the equation.

,6 6 Q Did that mean inveati
gating her or talking

to her? What did that mean to you?27

8 . A Well
, it meant that he would just leave her28

F9
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' alonea She was not to be a pare . We wanted to protect h@rl . . .

10 aa a f amily: that she wouldn' t have to - - be subleet to anya 
-- -

11 of thia .
3

12 . Q At that point did you have any understanding
4

13 of whethex that would be a problem in Mr . Houston' 1
5

14 representation of Mr. Tmncaster?
6

l A Well, if I recall right . he mentioned that
7

16 it waa -- it would weaken hie position. But, aa far as we
8

l were concem ed. it wa@ an abeolut. - - it was without - - it
9 1

8 was not - - it waa nonnegotiable.
lc 1 o It 

waa a aituatton though that either you

11 z are gokng to 
- - was it ekther a aituation that you were going 1

!12 a 
to retain him and he was going to follow that condttion or

' 13 aa you wouldn 't have retained him? Was it that strong of a

14 a3 condition?

$15 24 A Y
ea, sir, that ia correct. 1

16 ( Q/ V O iz 6 H X'Z P ' $ Zl z Y ' t - W B )
l 7 l 

Q Is that pàrt of the reason you lef t the
A8 2 fi

rst person or Mr. Lancaster awitched attorneya? Do you

19 a know?

20 4 x z d
on't recall àt being -- I knov it was an

21 s issue with the first attorney
. But I donlt recall any

22 specifie details.

2 3 Q Okay. That'a fair.

2 4 8 ' ' ' So thia meeting the latter part Of Decembery

2 5 that wa, face to face in Mr . Houeton's office and that ia

a 6 .j Jfhen he was retained, cosreft?

11 A I am not sure exactly of the date
. You27

l2' know, positive. But it was in that time frame
.28

e * @

- 6 & -
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l i13 'M  COtlRT: Exceuse me, Mr. œ ade . Let me ask a
2 4 estion.l qu

3 1 >
. Qlx E: yes .

4 1 .nœ  co> 'r: Ia lt Mr
. Willey?

5 1 '('lm  wlw Ess: Yes, sir.

6 18 'r'lm  COURTI Sir. when you sm ke -- I used to do

7 l criminal defenae work. Okay. And something ia not computing
' 

: 20 here.

N 2 When you went to Mr. Houatonfs office and

22 you talked xhnut retaintng hi< as the lawyer and then you10

23 told him that whatever he doea he ia not to interrogate orAl

24 brïng Tessa into court?12

aa ( :/9/ob, E2 Fi ''rk p. ss, k . t - x.H)
14 1 *œR WITMRS:: Yes. sir.

ls 2 TRR COURTI Okay. Now Tèela was th* victim in this

3 case. And she waa a neceesary player in a trial. So did you16

4 talk xhnut trial or did you retain him to repreaent17

Mr. Lancaster juat at a sentencinè and to try to get the bestQ8

deal that he could? lr did that even c--- up? '19

. TMR WIVMNSS: Well. our thought -- the reason we got20

8 involved, we wanted to see Doyle get a fair trial and we
21

wanted him to get a fair represyntation. .22

10 But, aa a jamily: we were -- somewhat23
11 awestruck. We were kind of torn between what to do -- we

24
12 don't know law. We didn't know the real honeat details of

25
13 thinqs, but we wanted to protect Tessa.

26
14 Yet, on the other hand, we wanted -- Doyle

27
ls is like a brother. We wanted to see him get a fair

28 ; ti
on. And we, as a family, just did not want to16 representa

G l .
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4

5

6

7

8

l

l 8

1
i

'

.

2

a '

2 2

2 3i
r

24.

see Tessa drug through an awkward sifuation.

Whether we were right or wrong, that was

just our desire.

And I strongly said that -- you cannot do

that. We as a family, we don't know the law) but we

mada a strong atand that you can't go and get Tessa and --

just

you know, we know, if the 1aw does something. we don't have

any choice.

(./9/0 : , f. i+-f-r; :. s-ç, L. t -z-.4)

14

15

16

17

18

22

23

l But our perspective was that the attorney we

2 hired, he *as not to do anything eo hurt her or put her in an

3 embarrassing. awkward situation.

/4 YRA COURT: Okay
. But, if you go to trial in a case 2

lsuch as this
, the State would have to bring the girl to l

teetify. hna then the lawyer would have to cross examine th.

girl, ökay, in front of a jury.

TMR WITNESS: okay.

THS COURTI Okay. Thnt'l what you are talking xhnut.
.10 You did not want that to happen?

11 TNQ WITNESS: No# we didn't want -- Tessa to be anlg

12 through the courta aa a young girl and put .her through that..

13 Whether we kere stupid or -- we juat -- it was our desire.

14 T?R COURT: But then did Mr. Houston explain to you

l that, if you are going-to put that type of limitation on me

16 aa a lawyer. that that would mean that there ie not going to

l be a trial. And what that meana is he is going to have to

18 plead guilty?

l TTR WITNESS: No. That *as never -- he never said that

20 to us in any form aa that way.

i I t*)
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l 21 The only thing they did -- b0th attorneys

a 22 mentioned that it would be difficult. But there was never --

3 23 never anything told to us, lYou put that atipulation on and

4 24 that a consequence --*

s ( G/n/oQ, t 11' reu ya. s- 7. u.. t - xql
l It f , juat that it would be dif f icult . It6

2 went no further than that .7

3 'rlœ  COURT : Now, I notice in the f ile that on February8

4 the llth, 2003 a waiver of preliminary exae nation happened
9

5 and that happened actually on January 30th, 2003 .
l 0

hne! here it aays that the defendant will
i1 1

plead to four counta of lewdneaa with a e nor. In the event
12 .

. the defenaxnt ia given & priaon' sentence, . it ia agreed that r
l 3

one 2: thq four countk ley n&n concurrint to the tile of the
14

l other three counta. Both the State and defenm-nt agree
15

1 probation ia available. However, the state ia free to argue
16

12 for whatever it may deem appropriate. The defenaxnt waivee

*7 13 hi
a right to arraignment on the hm-nded Complaint. A;l other

18 be dismiased. And no additional charges will14 charges are to

19 1 sa ziyee
. .

20 16 Now this was already done January 30th
.

21 17 And, as I look at the file, David Houston --I

22 18 well, it doesn't say that he was the attorney at the

23 1 preliminary hearing stage. I donft know if he was or not.

24 20 Because his first appearance comea in on February the 3rd.

as 2 Did he talk to you about what the proceea

22 is? What a preliminary hearing waa? What a Grand Jury26

23 Indïctment was?27

24 THE WITNESS: No, we didnlt discuss that. If he did,28
( Q/n/ oG, 6 W X/. P.53v b.l- *+)

G A '
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l l - I - - yoïz know - - I didn I t

2 2 THE COURT : M l right 
. Did he happen to say that it

3 3 would be probably impossible to defend a case if he can ' t

4 4 cross examine the girl and he had no control in bringing her

5 to Court?

.15m  WITNESS I He didn ' t to that degree. no, sir.6

7 'rrm  COURT: Now, ia Mr. Lancaater on bail all this7

8 time?

TRR WIYNRSS: Yea9 r

lû '!'Im œ lm'rt A1l rtght ?1: 
' '' '-

( Q/ 9/o (, , e- 11. ''r'v p . s-N
z u . l - I ojl l

family. We are a pretty cloae family. And I --12

2 Q So that was your position based upon your !13 

J3 underatanding of the famïly's position that Te
saa could not /14

!4 come and testify at the time of aentencing?16

5 A I did know that ahe had made aome atatement16

that she hAa talked to the Diltrict Attorney lnd had be
en --17

had went in and talked to snm- of the District Atto
rn#y18

people. AnA'l knew 'that that had went on
.l 9 ' .: n 

cQ . But nothing frFm the defense aide?
2 0 ' '

10 A . No, noy#iAg froé the defendant's side.21
l Q Okay. Now waa there any discuaaion abo

ut22
12 alternatives about having Tepsa actually come in and give

23
13 live testimony at the time of sentencing?

24 1
4 A There was soce diecuesion about maybe doing

25 1 
a tape or a video or snm-thing in that reapect

. And there
26 16 was al

so a diacussion Ahnut timing as to when the -- we
2 7 l ahould go for th

e hearing and to try and -- I remember a

2 8 18 comment sayïng we need -- we need to go before the right

( ùl q/tx , f- yj m',rr.l . (, a L t - ! f )
rr j -
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1 l Judge .

a And I re- e er we needed - - there waa some2

2 things that he wanted that we dïdn ' t have 
. M d --3

22 Q IM you hzow what those were?4

23 A Well, one waa a atatement from Tesaa
. And5

24 the other thing waa -- there seemed to be three thinga . M d,6 
,t k/ ç/ o ua c. H vr. e. u a , b. , ç es - a.tl7 

I it slippea r.y mtnd.l I m sorzy.

8 z o B
ut you knew there waa s---thing else that

9 3 needed to g
et finished before the Bentencing could proceed?

il 0 4 A There was sow- isaues that he waa - - 
,

j11 s concerned Ahnut and talked nhnut filing for motio
ns, if (

12 things dïdn't come out the way we wanted them to and atuff 1,
13 like that.

14 8 Q Letfl talk 'xhnut that
.

l 5 - Whxt waa you: underatanding of Doyle

16 l Lxncaater'a appellate MiqhVa prior to the senteneing on July
' 

j11 2nd
: 2003.17

12 'A Wa@ there 'another word thatae more co---n18

13 :or appellate right? Is that lixe --19

14 Q Right to appeal?20

1 A Right to appeal
.21

1 Q What wa* your underetanding before July 2nd?22

' l A Well, I do remember a converaation very
23

la clearly that that wa@ fomething ve alway: could fall back
24

1 onto.
25

20 Q What do you mean fall back onto?
26

21 A If thïnga in court didn't go the way we
27

22 hoped they would, because we were hoping that Doyle would
28

23 at that time I was under -- later on# maybe not -- I have got

14
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l 2j the time -- but lét-er on we were undezatanding thlt Doyl
e --( G/n/ô%, f @ 3-p. >. G q. L. 1- z*hl

1 if he pled guilty, that he might get off on probation
. And

2 that: if not, we alwaya had an opportunity for an appeal
.

3 Q Now: with respeet to that diacussion -- when l

l5 4 dïd that happen aa far as you àre avare?
6 A It was a ahort time prior to the

7 6 sentencing. And I honestly cnnnot put the date
. I just know

7 it was maybe thirty daya .or.r.r there wa@ a time there when wp

8 had a date for the senteneing xna'then it waa aet off that I .1
(:remember

. Buk it *a, prior to that that we talxed xhnut '10 . 
.

1n that.11 
- - -

1 Q Did you talk to Mr. Houpton directly?

12 A Yea.

13 Q Face to face or on the telephone?

14 A On the telephone on that one I think
.15

l Q When he mentioned the right to appeal
, did16

1 he requeat any more financea out of you, if you were to17

l exercise that right or Mr. Lancaster waa?

18 A No, no, he did not. I aasumed in the

l conversation that the amounts of money I gave hiM wa: - -

ao because I waa out -- I said I want to know that
, you know --

21
2 we are digging deep in the well to do this. You know, in

22 tbfs case I felt -- always felt that there was plenty of
23 2a 

money on the table to Jake care of what he needed to do in
24 24 Doyle's defense and I even felt there waa money left over

.

( %/ S/öba 6 H Rem p. b pr L. 1 - x9)

27 -------

---'-''

'

jj!'3 QIt was your understanding thatprior to thesentencing, if things didn't gothe right to favorably, Mr. Lancaster hadappeal; ïs thatright?
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' 
' aim - -- - '- y 4 . x yes, yes:

Q Did you ever CeE Z Yetter ideR Of What '
a 5

6 Mr . Lancaater ' s right: to appeal were?3

7 A Well, pri- rily I really got - - a better4

8 tmderstanding af ter the yrial . ' ' '5 
,. ;

Q After the actual sentencing date?6

A After 4he aentencing, I really - -1.9 - - - -  -7 -
zl Q Did you come to the sentencing?8

' A Yes, air. ' 'la
9

Q Ana what happened? Did m u teatify at the13
1:

14 sentencing?
lz 

;z A No .
la 

jore at sentenczngpz Q Wa> Tessa
13 

xo sir.z A .
*4 

Q Why ia that? Do you know?18
*5 t 

A For the very reaeon I stated. That she was
16 2c not to be involved. 

.

17 (6/9/06, EB Tr P.66, L.l-20)
18 The sixth amendment gua

rantee of effective asaistance of counsel

19 comprises two correlavive rights: the right to counsel of reasonable
2: competence, Mcxann v

. Richardaon, 397 U .S. 759, 770-71, 90 s .Ct.
21 1441, 1448-49/ 25 L

. Ed. 2d 763 (I990)z and the right to counsel's
22 undivided loyalty, Wood Y. Georgïa: 450 D .S. 261, 272, 10l S . Ct.
23 1097, 1103-04: 67 L

.Ed. 2d 22O (1981). The Supreme Court has

24 articulated the different standards b
y vhich to judqe the violation

25 of these rights. To establish a sixth amendment violatton b
ased

26 on a conflict of interest the defendant 
must shov 1) That counsel

27 actively represented conflictlng interest: and 2) that an actual
28 conflict of interest adversly affected hi

s lavyer's performance
.

-- -  . '' ' - f ( ' --- ' -
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i

*

l cue
-ler #. suillvan, ké6 b.:. bàj? 3:4, 356, iàô s.Ct. li08, lifi,

64 Ed.2d 333 (1980). Unltke a challenge to counsel's competen
cy l

prejudice is presumed if the defendant makes such a showing
.

Strickland M. Waahlnqton, 466 U .S. 668, 692, l04 S. Ct. 2052, 2067,

80 L. Ed. 2d 674 (1984). Although wcuyler involved a conflict of

interest between clients? the presumption of prejudice extends t
o

a conflict between a client and his lawyers personat interest.

8 See United States Y. Hearat/ 638 F. 2d 1190: 1193 (9th Cir. 1980)

(conflict based on attorney'a private financial lnterest) cert-denied,
45l U.S. 938: 10l S.Ct. 2018: 68 t

.Ed 325 (1981).

of fa- - dix le ie  tlwt an * .. 1 e- Flfct of le  t e lste  
z

The foregoing excerpts of testimony adduced from Joy Ad
ams at

the evidentiary hearing conducted on June 9
, 2006: envinces that

Mrs. Adams, Gail Wllley, and othera they represented: had placed
restrictions upon attorney Davîd Houston as a condition of his

representatton of Doyle Lancaster and his retainer, speclfically:
he was not to bring Teaaa lnto court or fnto the proceedings

.

(EH Tr. Pp. 14-17)
Gail Willey 's testimony envinces that he met v1th and retained

Attorney David Houston during the latter part of 2002 by qiving

Mr. Houston a ''fairly good check* ln payment for hia legal servicesl

on behalf of his brother-in-law Doyle Lancaster . At the kime of
retainlng Mr. Houston conditlons vere placed on hia repres

entetion
of Doyle Lancaster aa follovs: l). he vas not to interrogate or
to--use Tessa (the alleged victim) in any way to bring her into the
equasion; 2)''..., lt meant that he would just leave her alone

. /
,

3) Tessa vas not to be involved or play any part ln the case
. These

condlttons were uabsolutes, unonnegotionablel'
. The condition placed

on Mr. Houston's representatlon not to involve Tessa in any 
way was

a situation where Mr. Houston had to aqree to and f
ollow that con-

dition or Gail Willey and the family wouldent hav
e retalned hlm.

(EH Tr. Pp. 53-54)

:7
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1 The mdé-b-èrà of the Eàncas t e r f ainlly wli8 we i'è' rke/-i-èiènt ed by
Joy Adams and Gail Wi lley when they hired Mr . Houston Were not aware2
o f t h e f a c t t h a t t h e pr ec ond i t i o n an d l i m i t a t i ons p l a c ed on t h e

3 t i o n o f M r . L anc as t e r vhe n t h ey r e t a i n ed Da v i d Ho u s t on 
,

representa

4 Esq . t Would eviscerate any possible def ense or tr ia1 in the case

a s w e l l a s a ny s emb l an c e o f f a i r r ep r e s e n t a t i on by d e f e n s e c o un s e l5

Mr . Houston because the only avai lable option lef t open to him was
6 that of pleading his cliont out in the case . Gai l Wi lley was quest-
7 i o n ed e x t en s i ve l y by J udq e P a l a ha re: a rd i ng h i a u nd e rs t and i ng a n d

intent ioh: when he retained Attorney David Houston to undertake8
legal representation on behalf of his brother-in-law Doyle Lanc

aster .
9 speci f ically , vhen asked by Judqe Polaha , en quote : ''Okay 

. Now Tessa
a.tj was the victim in this case . And she vas a necessary player in a

trial . so did you talk about trial or did you retain him to 
rep-11

resent Mr . Lancaster at a sentencing and to try to qet the best
12 deal that he could ? or did that e

ven come up ? * / Gai l Willey tes-
tif ied under questioning by Judge Polaha , as f ollows : Well our13
thought-- the reason ve got involved , we wanted to see Doyle 

get14
a f a i r trlal and we vanted him to get a f ai r represtant i on , ''

15 (6/9/06, Eh Tr. P. 56, L. 2-9)
Thus Mr Lancaster haa shown by clear evidence that an actual16

conflict of interest existed from the inception of Attorney David17
Houston's legal representation of Mr . Lancaster. Mr. Houston knew

18 when he accepted the retainer fee from Gail Will
ey and others that

there exiated a significant risk that the representation of Mr.19
Lancaster would be materially limited by his responsibilitie

s to20
a third person or persons and by h1s own financial interest i

n ac-
21 cepting a substantial fee, in a case that he could not honestly and

diligently represent, by agreement wïth a third party
. The conflict22

of interest involved in this case represents za clear violation N .R.S.23
R.P.C. 7.l (formerly Supreme Court Rule 157). When a lawyer knovs

24 that his responsibility to a third party may impai
r representation

of a client, the lawyer must decline or vithdrav from representation.25
Duval Ranching Co. Glickmanp 930 F . supp. 469 (1996). Attorney26
David Houaton accepted the retainer while knowing full well that

27 the agreement reached with Jof Adams and Gail Willey, not to involve
the alleged victim Tessa L.,28

(0 )
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tn any way-y-in the crlminal prosecution of Mré Lancaster
, left Mrk

Houston with no other optlon than to plead his client out in the

C a se .

additionally, the actual confltct of interest envinced on the

record of evidentiary proceedings conducted in this case also clear-

ly violate expreas provisions of the Nevada Rules of Professional

Conduct and former Supreme Court Rùles governing a lawyer's pro-

fessional conduct including, but not limited to, N.R.S. RPC 1,8,

(a) (b) & (f), which, essentially, provide that: a) an7
shall not knovingly acquire i pecuniary interest adverse to a client;

8 -  -
etc.; b) a lawyer shall not use information relating to represen-
tation of a client to the disadvantaqe of the client unlesa the

attorney

14

15

16

17

client gives informed consent, except as otherwlse permttted or

required by the rules; and (f) i lawyer, shall not accept compen-
sation for representating i client from one other than the client

unless; (1) the client gives informed consent; (2) there is no
interference with the lawyer's independence of professional judgment
or with the client-lawyer relationship; and (3) information relating
to representation of a client is protected as required by Rule 1.6.

Applying the second prong of the Cuyler standard whether the

conflict advefsely affected counsel's performance. Here: the actual

conflict of interest adversely affected Attorney David Houston's

representation of Mr. Lancaster in manifold areas of the defense

representation as follova:

ster was unavare of the actual conflict of interest1) Mr. Lanca
kt was disclosed by reading the transcrlpt of the June 9,2006untll

iary hearing proceedings and,. therefore, the actual conflictevident

of interest under which attorney David Houston labored under 
w as

not vith the informed consent of Mr . Lancaster:22 '
2) By its very nature, the conflict of interest involved i

n
this case undoubtedly, interfered with the independence and pro-
fessional judgment of Mr- Houston, as vell as the attorney- client-
relationship? in that (a) Mr. Houston advised Mr

. Lancaster in no
uncertain terms that if he insisted on going to trial he vould be
found guilty and would be sentenced to life imprisonment without

21 the possibility of parole, Whlch by any standard is i
neffective

assistance of counsel based on material Disauvicœ and b
ut for which

misadvice Mr. Lancaster would not have pled guiltyl

G@
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sp a-r.k s M . à o vd e- r s , 8 5 à fi - 2 d 8 8 1 ( 6 t à c i r . l 9 b 8 ) . bu t w o u j. d h av e
inslsted on goinq to trial ; (b ) af ter the complaininq witness f ailed2
to appear f or the prel ininary examinat ion on at least two seperate

occastons . instead of f il 1ng an appropriate motion to dismiss ,
At torney David Houston lmprovfdently induced Mr. Lancaster to waive
the prel tminary bearing and opt f or a plea of guil ty wl th a promise

of probation when the crimes tn questlon had not even been estab-

llshed with any fair degree of certainty and the preliminary hearing

testimony of Tessa under cross examination. likely would have es-

tablished a lack of criminal intent on the part of her grandfather

to commit either of the crimes charqed ln the information in alter-

natlve form. because nothtng that Doyle Lancaster ever dtd vith hi
s

granddauqhter was intended to arouse, appeal to or gratify the lust
,

passtons or sexual deslres of either hlmself or Tessa, and Tesaa
would have testtfied that she had been forced into makinq admiaaions
by her qrandmotherls: tn effect incessant jealous harrassmentg#
threats, and physical abuse, therefore making a threefold showln

g
of reliable slight or margànal evidence sufficient to bind the cas e
over for trial fron Juattce Court hiqhly improbable, lf not impos-
'
sibley on the actual facts of thia case brouqht to ltght: therefore,
Mr. Houston's total failure to éctively advocate his clientls

cause'' had the effect of ''providlingl Ipetttioner) not with a defense
counsel, but with a second prosecutor. ''Rlckman V. Bell: l3l F.3d1: 
1150 (6th Ctr. 1997), Cert. denied. 1k8 s.Ct. 1827 (1998). In fact,
Mr. Houston commltted perjury in hia given testimony on the waiver
of preliminary hearlng and ln regard's to when he was retained, in
pertinent part, as follova:

23

28

2

3

4

r

9

Q

A

Okay. so you were retained?

Yes.

THE COURT: Was that before or after the prelim,

just to put it in

THE WITNESS: I wilk have to say it was probablg after

the prelim. I don't remember, Judge.

TEE CCURI: I have writing on the waiver of

prekiminary examination, if that will help .

70
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10 THX WITNESS: If I could aee that?

A11 
MR. QDKDES I wikl stipulate that you can take

12 judicial notice it waa prkor to prelkm because Mr. Houston

13 represented him during the waiver.

14 STHE WITNESS: I don't recall doing the prelim: so we
15 certainly could bave waived that .

16 BY MR. PLATER:

17 Q Do you remember vaiving the prelim?

. suzulz8 A vaguely.l ( fmyklf 'f
(7/6/O7:EH Tr. at P. 73, 2-l8):(c) the entlre evidentiary hearing
testimony of Attorney David Houston as to why he advised Mr. Lancaster
to plead guilty was falae. An investlgator vasen't even hired by
the defense until sometime in April, a long time after the Feburary
11, 2003 arraignment and change of plea proceedinq at vhich Mr.
Lancaster pled guilty on the advice of counsel

. Mr. Houston never
went over any discovery material vith Mr. Lancaster. He never dis-
cussed a motion to supress the uncounselled statements unlawfully
obtained during a custodial interrogation by detectiv

e Tom Nroom ,
and the whole cock and bull story about the D

. E.A. report containing
a confession or incrtminating statements was entirely false. In
factl no defense investigator ever spoke with Tessa L.
(6/9/06/ EH Tr. P. 63, L. 2-10) (7/6/07, EH Tr

. P. 73-108)
Mr. Houston's ansver to the courtfa question ''why 

wasen 't she at
sentencing?'' that the family spirited her avay vas false and belied
by previous 6/9/06 testimony that Tessa vas brought to court t

o
apeak to the Judge, but according to Mr. Houston Judge Palaha
wouldn't talk with her and family members who a

ccompanied her to
the court following sentencin? on July 2003

.

The sentencing hearing was continued three ti
mes from 4/29/03

to 5/13/03, from 5/13/03 to 5/21/03, and from 5/21/03 to 7/2/03
,

Tessa L. was brought the court for the first 
sentencing, but

was continued. Attorney David Houston 's response to Judge Polaha 's
questioning of why Tessa L- Jid not appear in court for the senten-
cing on July 2, 2003, is 'also belied by state

ments made the
court by Mr. Houston and Kelli Anne Vilori

a, Esq.: Deputy District
--/ t
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by th'e fraùàéribèd sfe-nojfaphic notes from
the sentencing hearing conducted on Tuesday

, May 23f 2003. As pre-
viously shown in the testimony adduced from Joy Adams and Gail
Willey during the evidentiary hearing proceedings cond

ucted on June
9, 2006, Mr. Houston had agreed, as a 'snonegotiable'' condition of
acceptinq his retainer/ in essense , that he vould not brins Tessa L .

i n t o c o u r t o r i n v o l ve h e r i n a n y wa y i n t h e p ro c ee d i ng s . N e v e r t h e -
l e s s , o n M a y l 3 , 2 0 0 3 : M r . Hou s t o n r e p re s e n t ed t o t h e c ou r t 

, i n p e r-
t i n e n t -pa r t , tha t , '1 Appa re n t ly t h e v i c t i m i s no t pre

s en t . . . . A s
A consequence , there is a request r bel ieve mutually f rom 60th8
s i d e s , t h a t we m o v e t h i s u n t i l s u c h t i me as t h e v i c t i m c a n ( a c t u a l l y9 
b r es en t 2 . ( B e c a u s e I t h i n k t h a t i s a ls o pa r t o f t h e h ea 1 i nge p
process f or the v i c t im l and my cl i ent agrees wi th that as wel 1 

. '' )
af ter which ms . viloria r kn pert inent part p stated : :ludge , we have
be e n i n c o n t a c t w i t h t h e pe r s o n wh o h a s (J ua rd i a n s h i 

p o v e r h e r . ( We
did expect him to be here . ) He did have some concerns he expressed
t h i s mo r n i ng . H e ' s n o l o ng e r a n s we r i ng h i s c e l l u l a r t e leph o n e .
I can ' t veri f y thoes concerns . Mr . Houston has agreed to cont inue 

.

W h a t we wou l d l i ke t o d o , be c a u s e o f t h e n a t u r e o f t h e o f f e n s e , i s
s e t i t f o r a spe c i a l s e t t i ng e s pe c i a l l y s i n c e we d o h 

a ve a c h i l d
l 6 V i C t im - ''

Pp 2-3) (emphasis added) Knowing that he had17
agreed to limit his defense representation of Mr

. Lancaster as a
condition of being retained by Gail Willey and other members of the
Lancaster family, Mr. Houston is merely puttinq on an 

appearence
of propreity while perpetrating a fraud upon the c

ourt.

l A k. f: 6 r n e y -, à's d i é c 1 i7 s e d

(5/13/ 03, SH Tr.

22

27

28

7*
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Judée Palahà-vxs' fùll-y knformèd àn the' peëhiées that an acyual con-
flict of interest existed in the trial defense representatlon of
Doyle Lancaster by Attorney David Houstony from the inception '
of the case, when it was disclosed through the given testimony ad-
duced from Joy Adams and Gail Willey during evidentiary hearing pro-
ceedings conducted before Judge Polaha on Friday, June 9. 2006. yet
the court failed to recoqnize and correct the glaringly apparent
cancer of injustice which had infected the case, thus; in light of
other record evidence and testimony adduced at the Monday, July 2d.
2006, and Friday, April 6: 2007, eéidentiary hearinq proceedinqs,
clearly showing, that collusion existed between defense Attorneylx
State prosecutlng authorities, and the court, for self-serving
reasons of insular self-interest and political expedience fn obtain-
inq a convictton and dispoainq of an unwanted case.

Judqe Jerome M. Polaha presided over the Arraignpent on the

criminal Information filed on Pebruary llz 2003. The Arraiqnment
of Doyle Lancaster was continued twice from the 13th to the 20th
of February: 2003, with the' Arraignment and change of plea proceed-
inqs finally being conducted on February 25

# 2003,
Deputy District Attorney David Clifton: Esq . appeared on

behalf of the State, and Attorney David Houston
, Esq., appeared for

Mr. Lancaster, at the Arraignment.

According to the aforementioned testimony of Joy Adams and
15 Gail. Willey/ under examination by collateral counsel Paul Quade,

Esq ., Joseph Platerz Esq., Deputy District Attorney, and extensive16
questioning by the court, as well, it was clearly proven by a per-

ponderance of direct evidence in the given testimony of the witnesses
that Attorney David Houston, Esqo , knew that there could be no trial
in this case and that he fully intended to plead Doyle Lancaster
out because he had agreed to the ''nonnegotiable'' limitations placed
upon the defense representation of Nv . Lancaster, as a precondition
of being retained by Joy Adams and Gail Willey who repr

esented ,
themselves, and other members of the Lancaster family when retain-22

Mr. Houston ? specifically , Mr. Bouston was prohibited from in
-

volving Tessa in any way in the proceedings or bringi
ng her into

court and subjecting her to cross-examination by the defenae,

therefore, making any meaningful adversarial testing of the States
evidence and theory of prosecution virtually lmpossible. Mr.
Houston had aqreed not to involve Tessa in the ca

se, as aforeaaid?
long before he coerced: misadfised and improvidently induced Mr.
Lancaster to sign the waiver of preliminary hearing 

on January 30,28
2003 andplead guilty on the advice of counsel

.

73
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l X rï . ' L'a nè à é é e-r' ' d J. d -n o t h e a r mu c h o f whà' t' wa s be l ng s a i d d u r i ng
th e arr a i g nme n t a n d t h e ch a n g e o f p l e a p ro c e e d i ng s o n F'e b ru a r y2
2 5, 2003- Nor did he f ully understand what he (i id he

ar . Thi s is3
made evident in the transcript of Tuesday 

. February 25 , 2003:
4 A r r a i gm e n t , a t 4 , L . 6 - l 2 '

B o t h M r . H o u s t o n a nd t h e c ou r t w e r e Ina d e f u 1 1 y a wa r e o f M r .5
L a n c a s t e r ' s m e n t a 1 d i s a b i 1 i t y d u e t o s e v e n s t ro ke s c a u s e d by c a r o t i d6 

is-a constriction of the carot id artery-that was correcteds t e n o s

7 t)'
.g surgery f ol lowing the last stroke i.n February : 2003 , and the

hearinq disabi l ity which Mr . Lancaster had suf f ered f rom f or many8
years , as he was legal ly deaf , the Jef f Lovett t XD/RD , 1et ter dated9 
5/ l 2 /0 3 ; lo n g b e f or e t h e s e n t e n c i ng h ea r i ng c o n (i u c t e d on Ju l y 2 ; 0 3 .

lc E; e e a t t a c h ed E x h i b i t F . A d e f e n s e c ou n s e l ' s f a i l u r e t o i n v e s t i (J a t e t
inter alia, his clients brain damage constitutes ineffective assis-11
tance of counsel. Caro V. Woodford: 280 F

. 3d 1247 (9th Cir. 2002).
*2 It wasen 't until nearly Eour years and one month from the date
13 of Mr. Lancaster's arrest on September 20

, 2002, that the trial
court recognized anJ entered an Order ''that an interpretive 

reporter14
shall be assigned to assist petitioner to understand th

e proceedings.''*5 
see order dated and signed October l3, 2006: by Jerome M. Palaha

,

16 District Judge, appended hereto and incorporated herein by reference
in its entirety, Marked Exhibit # . However. the only time the17
screen print-out was used to assist Mr. Lancaster's understanding

18 of the proceedin
gs, occurred approximately (6) months later during

z9 the Friday, April 6, 2007, evidentiary hearing conducted on Mr .
Lancaster's Petition For Post-conviction Relief that 

was continued20 .
from June 9th and July 24, 2006, when testimony was taken from

21 Attorney David Houston
- The screen print-out machine provided did

not work very well because it took time for the visual images to22
register as Mr. Lancaster read and tried to keek up vith the images23
appearing on the screen, for comprehension

. Many of the words
24 appearing on the screen vere abbreviatedz makîng it necessary for

Mr. Lancaster to try to figure out what Was being said in the25
courtroom. Unfortunately, however, Rr. Lancaster's mind did not26
work fast enouqh to enahle him to keep up with the abbreviated

27 testimony and what was being said between the court and counsel
as it passed across the screen printout

. therefore, in light of28
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l M r . -L a fl ii és't'è ?'t T i' in è ri t'a 1
. a rid' h ea r i n i

.p i m>a i rm e-n t ,'j i t wa à i mpo s s i b le
f or h im to keep up with and understand even Attorney David Houston ' s2

e v i ci e n t i a ry h e a r i n g t e s t i m o n y . T h e o n l y k i n d d e v i c e t h a t ln i g h t
3 

' (j j. s -h a v e b e e n e f f e c t i v e t o r ea s o n a b l y a c commo d a t e M r . L a n c a s t e r s

4 abi li t ies would have been some type of headphones that would work

i n c o n j u n c t i o n w i t h h e a r i n g a i d s , f o r t h e pu r po s e o f vo i c e a u d i b l e5
sound ampli f ica t ion , to ass i st Mr . Lancaster in d i rectly hearing

6 
f o r e a i ci i n h i s u nti e r-wh a t wa s b e i n (J s a i ti i n t h e c o u r t r oom a n d t h e r e

7 standinq , to the extent he was capable o f understanding what was

g o i n (J o n ci u r i n g t h e p ro c e e d i ng a a t t h a t t i me -8

In f act , the record discloses that Judge Polaha . Attorney David
9 H ou s t o n , a n d A t t o rn ey P au 1 Qu a d e c o l l u d e d i n d e f e a t i n g t h e e n d s o f

:.: just ice by see ing to it that Mr - Lancaster was lef t , largely , in
t h e da r k a s t o wh a t wa s (J o i ng on a n d w ha t wa s b e i ng s a i d d u r i n g t h e

11
evidentiary hearing proceeding s conducted on Friday , Apri l 6 ; 2007 .

12 Judge Palaha 
, Attorney Paul Ouade , and Attorney David Houston were

l a a 1 l awa r e o f M r . t, a n c a s t e r ' s i mpa i r me n t s d u e t o s e v e ra 1 s t ro ke s 
,

i n c l uci i n g b r a i n d ama (J e , a n d lA i s h ea r i n g c! i sa b i l i t y , a s we 1 l -14
D u r i ntg t h e J u l y 2 , 2 0 O 3 s e n t e n c i ng h e a r i n (J M r . Hou s t on i n

15 ertinent part , argued , en quote ; '' And then have asked the Court17

z 6 t o f a c t o r i n o t h e r t h i n g s a bou t M r . L a n c a s t e r t h a t ma d e yo u r

Honor avare of . !! I can ' t stand bef ore you and say thi s i ssue con
-1.7

cerning a med ical condit ion played into i t . Nobody can . !! Nobody
18 can tell you about the brain or the complex i ties of i t . But I can
l 9 t e l l you t h a t i t i s c o n s i s t e n t v i t h t h e t i me f r am e . ( 7 / 2 / 0 3 ,

at P . 22 t L . 5- 12 ) Then during his evident iary hearing test imony Mr .2 0
Hous ton , i n pe rt i nent part , tes t i f i ed as f ol lows ; '' He had t hese

2 l neci i c a 1 i s sue s . I t h i nk h e h a d t h e m i n i s t roke s . H e h a d s o me o t h e r

2 g i s s u e s i n vo 1 v e d t h a t c o u l ci e x p 1 a i n t h a t 
. H e h a d s o me p s yc h o 1 og i c a 1

i s s u e s i n vo l ve d be c a u s e h i a w i f e h a d c h e a t e d o n h i m w i t h t: h i n k2 3
t h e (J a r d e n e r . Th e r e a r e a 1 l t h e s e t h i n g s i n t h e m i x t h a t f e l t

2 4 k i n d' o f r ep r e s e n t e d a v e ry u n i q u e s i t u a t i o n 
. A n d f e 1 t b a cj l y f o r

M r . La n c a s t e r . He wa s a (g o o d ma n t h a t m a ci e a t e r r i b 1 e m i s t a k e 
-2 5

Q D i d h i s m e n t a 1 i s s u e s , h i s d i f f i c u 1 t y w i t h h e a r i n g , d i d t h a t e v e r2 6 
,,interf ere--A NO . ( 4/6/07 , EH TR . P . 82 t l 2-23 ) Short ly af ter

27 this testimony Attorney Pavid Houston is seen giving false testimony
on two material points. In one instance

! Mr. Houston testifies28

t /
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1. . tha.t yr .- Lanca.ster neve.r told. h im that h e could not hea r what Mr .
H o u s t o n va s s a y i ng . ( 4 / 6/0 7 Eh . Tr . Pp - 8 3 , L . 8 - l 0 a n d l 8- 2 4 ; a nda 

.

p . 8 4 , L . l l - l 7 . ) Th e n t e s t i f y i n g t o t h e co n t r a r y t h a t Mr . La n ca s t e r
3 d i

.d tel l h im '' I d i dn ' t hear wha t you sa i d '' when he couldn ' t hear 
.

4 The other instance of Mr - Houston sivins f alse , mksleading and
perjered testimony on a material poi nt concerns vhich of the doctors5

was retained by the clef ense to do Ehe psychosexual evaluat ion . Mr .
6 Ho u s t on i s s ee n g t v i n g f a l s e e v i d e n t i a ry h e a r i ng t e s t i mon y wh e n t e s t -

i f ying that the def ense hired Dr . Nielsen . When i n f act , the record7

dlscloses that Mr . Houston hired Dr . Stuyveaant . at ''page l '' of8
Robert F stuyveaant f K- s - W - , Psychosexual Evaluation/qfsk Assessment

9 ( 14 pages , under '' re f erral source : '' ) i t cl early st
a ted : '' Davl d

Houston, Attorney at law, Reno Nevada? Thia report is dated 4/20/0310
and is part of the court record in this case. Yet Attorney David11
Houston testified, falsely to the contrary as follovs:

12 15 But I am saying that we retatned Nielse n y

16 believe, and the State had provided through P&P Stuyvesant.13
(4/5/07. Eh. Tr. P. 86# L. 15-16)

14
Attorneys Leè Hotchkin; Esq.z David Houstonl Esqwl and Paul15

Quade, Esqa, a1l Three defense Attorneys retained by Joy Adams
16 .tformerly Mrs. Gladys Lancaster) and brother-in-law Gail Willey,
17 labored under the same actual conflict of i

nterest vhile serving
as trial defense counsel and collateral appeal counsel: respectively.18
Al1 three of them were aware of the ''nonnegotiable'' condition of

19 there retainer th
at they were not to involve the alleged victim

:
ac Tessa Lancaster? in the trial proceedings cond

ucted in Doyle Lan-
t I in any way, when they were hired by the family.cas er s case,21

As previously pointed out and testified to during the June 9, 2006
22 evidentiary hearing proceedings, Joy Adams and Gail Willey b0th
aa believed and expected that Doyle Lancaster would still recetve a

fair trial despite their insistence on th
e pre-condition that24

Tessa not be involved in the case
. Moreover, the record supports

25 the obvious conclusion that neith
er Joy Adams or Gail Willey knew

any better. Their sole concern was to protect Tessa from any un-26
necessary embarrassment or digcomfort that would 

necessarily result27
from lnvolving her in the prosecution or defense of the case ,

28 from its inception .

e;/ (;
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' l pertinent facts pertaining. to . Attorney Lee Hotohkina Represention

2 Attorney Lee Hotchkins waa relieved of def enae counsel because

h e d i d n ' t wa n t t o t a l k w i t h M r . La n c a s t e r a b o u t a n y d e f e n s e i n t h e
3

Ca se .

1 As the record ref lects 
4 Attorney David Houston was subst i tuted

i n p la c e o f L ee H o t c h k i n s , E s q . . Th i s s ub s t i t u t i o n o f c o u n s e l o c -5

c u r r ed b e c a u s e K r . L a n c a s t e r v o i c ed h i s c omp l e t e d i s s a t i s f a c t i o n
6

wi th Mr . Hotchkins representatoin to his wi f e Gladya Lancaster

7 ( Joy Adams ) and other Fami ly members -
' 

Ac c ord i ng t o Lee Ho t c hk i n s , E s q . , h e w a s a f or me r pr o s e cu t or8

in Dick Gammick f's of f ice ? and prof essed to be able to get Mr . Lan-
9

c a s t e r a (J o o d d e a l . M r . Ho t c h k i n s s a i d t h a t h e c ou l d (J e t t h e ba i l

10 bond reduced f rom $55. 000 . 00 to $ 10 , O00 . 00 ' and would obtain a re-
d u c t i o n i n t h e c h a rg e s , i n c l u d i ng t h e s e x u a 1 a s s a u 1 t c ou n t s , wa s11.
o bv i o u s l y f a 1 s e .

12 A t t 
o rn ey L e e Ho t c h k i n s d i d f i l e a ba i 1 redu c t i o n mo t i o n b u t

13 f a i 1ed to provide the court wi th good reason f or the reduct ion re-

questèd . Af ter 47 days in jai 1 Mr . Lancaster . wi th help f rom f ami lyl 4
a nd f r i en ci s , pu l l e d t og e t h e r t h e r e s ou r c e s t o pu t u p t h e f u l 1 a mou n t

l 5 
,of $ 55, 0OO . 00 , f or the ba i l bond , si nce Lee Hotchkins hadn t perf orm-

16 ed as he had sa id that he woulci by obta ini ng an appropr i ate reduc-

t i o n i n t h e ba i l b o n d .l 7

In ef f ect , Attorney Lee Hotchkins told Hr . Lancaster that he
18 càuld get the charges reduced and a dea l f or a plea o f gu i lt y to

19 attempt sexual assault and could guarantee a sentence of no more

than f ive years imprisonment as the State would aqree to i t . Doyle2 0
Lancaster told Mr . Hotchki ns '' no way '' . and the sea rch f or subs t i t-

2 l ) ueg a n . .u t e c o u n s e

2 2 U nk n o wn t o Do y l e L a n ca s t e r , u n t i l j u s t r e c e n t l y , wh e n h e va s
a b l e t o r e a d a nd c om p r e h e nd t h e t e s t i m o n y a (i d u c e J f r om J o y Ad a m s2 3

and Gai l Wi lley at the ev ident iary hearing proceedings conducted
2 4 1 u n e 9 

. 2 0 0 6 , A t t o r n e y L e e H o t c h k i n wa s 1 a b o r i n g u n d e r t h e s a m eO n c

:5 actual conflict of interest in Afceptiëg hia retainer and defense

representation on behalf of Mr. Lancaster as David Houston
, due to26

the same uncohditional limitationa having been placed upon the de-

27 fense by membera of the Lancaster famiky responsible for hiring these

28 attorneys for Doyle Lancaster's defense. In fact Leland Rock and

77
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Ga i 1 Wi l 1ey , joi nt ly ê pa id Lee Hot chklins a subatant ia1 reta iner i n
the amount of $ l 5 , O0O . 00 f or h is def ense representat ions i n the case 

.2
( 6 / 9 / 0 6 , Eh Tr . Pp 5 2 , L . l 6 t h r u 5 9 , L . 10 )

3 Wh i le Lee Hotchkin may have t ried to earn his money by attemp-
4 t i n g t o i nd u c e Do y l e L a n c a s t e r t o p l ea d o u t i n t h e c a s e , i n 1 i g h t

o f t h e re s t r i c t i o n ' s u nw i t t i ng l y p la c e d o n h i s d e f e n s e e f f o r t by

t h e p e op l e pa y i n g h i s re t a i n e r , h e ' a c t u a l l y d i d no t h i n g 1 eq a 1 l y re -

q u i r e cl o f h i m a s a n a t t o r n e y a n d s vo rn o f f i c e r o f t h e c ou r t o n b e-

h a 1 f o f Do y 1 e La n c a s t e r ' s d e f e n s e .

When David Houston was rtai ned t and Mr . Lancaster spoke wi th
him , the topi c of discussi on was a t riàl. Ini t ially t Mr . Lancaster
vas vehemently against and had no intention of pleading guilty be-

cause he didn't feel as though he had really done anything wrong such

that it would warrant a trial, much less imprisonment .

Moreover, the waiver of preliminary hearing signed by Mr. Lan-
caster on January 2003 and filed in Justice Court on February

2003, 2 .--m waa put13 
- '

before him by Mr. Houston for his signature at a time when he had
14

no idea of the real significance of what he vas signing
, the document

deffinitely did not have the conditions of the plea agreement in-

scribed on the bottom of the document at the time it was presented

to Mr. Lancaster by Mr. Houston for his signature . In fact, a1-
though Lee Hotchkin had explained the need for a preliminary hearin:

to Mr. Lancaster, Mr. Lancaster did not really understand what a

preliminary hearing was, it's purpose or the siqnificance to his

case of the waiver Mr. Houston presented and had him sign as a

necessary part of his conflicted defense representation of Mr .

Lancas tbr..

Mr. Lancaster was denied effective assistance of counsel on the
Lozada appeal filed in the district Court due to appellate coun-

sel Paul Quade, Esq 's: fallure to raise and argue the record23 
ted significant and obvious vfable isaues of ineffectivesuppor

assàstance of tràal counsel based upon an actual conflict ofi
nterest inherent in the trial defenae representation affordedb
y retained counsel Davàd Houston from the inception of the c

ase,in violation of the Fifth. Sixth and Fourteenth amendments to
the Constitution of the United states and correspondîng 

provis-ions of the Constitution of the State of Nevada, article 1, #8,
Based upon information a'nd belief Attorney Paul Quade, Esq.,

first visited Mr. Lancaster in June
, 2004, at the Northern Nevada

correctional Center, Carson city Nevada- Quade had been retained
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by Mr. Lancaster ' s brother-in-law cai.l Wi lley to represent Mr . Lan.-1

c a s t e r a s c o l la t e r a 1 c o u n s e 1 i n t h e p r o c e ed i ng s c o nd u c t e d o n M r .
2 

i. )ter's Pro se Petktion for writ of Habeas Corpus (post convict onLancas
3 filed on July 1, 2004- During said visit Attorney Palu E. Quade:

d the orqinal petition for writ of habeas corpus and advised4 Esq-, rea

Lancaster to file 'it as is with the District Court, and furtherMr.
5 

j t. o frdvi sed that he woulci supplement the org inal Pet ition f or Wra
6 Habeas corpus later on . Attorney Paul Quade , Esq - , entered h is

NOTICE OF APPEARANCE on behal f of Doyle Lancaster on July 16J 2004 .7 
c.. x  molru  px..?e.l,p

I t wa s n ' t u n t i l Ma y 31 , 2 006 '? t ha t A t to rney Pa u 1 Quade , Esq . p9 
i t i o n w i t h po i n t s a nd a u t h o r i t i e sa c t ua l l y f i l l e d a s u pp 1 eme n t a l pe t

9 which was dismissed by the court granting the States Motion to dia-

iss on qrounds that Mr. Quade had faild to file a reply. Said dis-lc m
missal of thez supplemental petition occurred during evidentiary

11 hearing proceedings conducted April 6
, 2007.

la Even more remarkable is the fact that the notice of ENTRY OF

ORDER filled June 29; 2007/ giving notice that the court had entered
13

its Findings of factp Conclusions of law, and Order rendered by
14 District court judge Jerome Polaha on June 6

, 2007, in conclusion,

ls held that Mr. Lancaster 'V was afforded effective assistance of
counsel except for his right to direct appeal based upon the evidence

*6
and testimony presented at time of hearing on this matter April é,

17 2007 . ) The court further holds al1 other issues, including those
la raised in the States motion to dismiss are rendered moot by this

order''. See June 6, 2007 Order filed June l3, 2007, at P
. l3; The19

aforesaid findings of fact, conclusions of law and order filed
20 June 2007/ and Order Dismissing Appeal rendered by Judge Polaha

regard to the Lozada appeal on March 6, 2008 and filed in the21

District Court on March 2008, b0th rely on judicial fact find-
22 i

nqs, based on testimony adduced from Doyle Lancaster, and Lan-
23 caster 's 2nd . Attorney David Houston, Esq./ at the evidentiary

hearing conducted on Aprùl 2007. Yet neither of the two Orders24

Lake into account the matter and evidence in the given testimony
25

adduced from Joy Adams and Gail Willey which clearly and unequivo-

26 cally established that an actual conflict of interest existed in

the trial defence representat'ion of Doyle Lancaster by Attorney27
David Houston from the inception of the casep which Mr. Lancaster

28
was not privy to and was kept entirely in the éark with respect
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' 

l by b ot h t h e f an i-l y a nd r e t a i n e d c o u n s e l Da v i d Ho u s t on r Frsq . z

Th e F i rs t e v i d e n t i a ry h ea r i ng c ond u c t e d o n M r . L a n c a s t e r ' s Pe t -
2

i t ion f or wr i t o f Habeas Corpus ( post conv i ct i on commenced at l : 30
3 P . M . o n Fr i da y / J u n e 9 # 2 0 0 6 , a n d wa s c o n c l ud e d s om e t i me b e f o r e 4 : 00

P . M . , b e c a u s e M r . Qu a d e h a d t o p i c k up h i s s o n by 4 : 4 5 P . M . a n d4

catch a f l ight out of town . The State was represented at the evid-
5

ent iary hearing by Deputy District Attorney Josqph Plater , Esq. t
6 during which the issues vere dis cussed and test imony taken f rom

Jo y Ad am s a nd G a i l W i l l e y # bo t h o f wh om g a ve q u i t e e x t e n s i v e t e s t i -7

mony under oath that supports an obvious inf erence that the t rial
8 d 

e f e ns e r e pre s e n t a t i o n i n t h i s c a s e wa s co n f l i c t e d f rom t h e v e r Y
9 beginning.

80th the Findings of Fact' Conclusions of Law and Order rend-10

ered by Judge Polaha on Mr. Lancaster's original Petition for writ
11

of Habeas Corpus (post conviction) filed June l3, 2007, and Judge
12 Polaha 's Order Dismissinq Appeal filed Harch 7, 2008, failed to take

into account the testimony adduced from Joy Adams and Gail Willey13

at the June 9. 2006 evidentiary hearing proceeding which clearly
Z4 flict of interest existed in the trialestablish that an actual con

15 defense representation of Mr. Lancaster by Attorney David Houston

from the moment that he accepted payment for his services as defense16

counsel in the case from Gail Willey under the nonnegotiable condit-
17 ion that Mr- Houston not involve Tessa Lancaster in anyway, and thus

18 obviating any need or possibility of presenting a defense . By ac---
cepting the retainer Mr- Houston had no other option or intention19

available to him , while laboring under such conflicted condition
20 limiting the defense, other than to plead his client out-

21 Once Mr. Houston accepted his retainer under the condition

that he was not to involve the alleged victim Tessa Lancaster in
22

any way in the case, unknown to Mr- Lancaater the defense became
23 an abaurd pretense, a charade- And once collateral counsel Paùl

,4 Quade, Esq., the prosecutor Deputy District Attorney Joseph Platerp

and trial court Judge Jerome Polaha became aware of the blatant and
25

obvious conflict of interest that existed in Mr- Houston's defense
26 representation of Mr . Lancaster it became incumbent upon them as

sworn officers of the court tb take the necessary steps to cure the27

cancer of injustice that had infected the case bY reason of an un-28
scrupulous defense attorney accepting a retainer under false pretenses

Eo
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and thereafter prepetrating a complete fraud

caused the conviction of one who is actually

Due process guarantees a defendant the

upon

innocent.

the court which

r i g h t t o e f f e c t i v e a s -

s i s t a n c e o f c ou n s e l o n h i s f i r s t d i r e c t appe a l o f r i q h t - Ev i t t s V .

4 Lucey , 469 U. S. 387 z 83 L . Ed . 3d . 82l . l05 S . Ct . 830 ( 1985 ) . The
strickland standard appl ies to appel late counsel i ne f f ect iveness

5
claims - strickland V. Washington , 466 U- S- 668 , 687-88 , 694 ,

6 lO4 s. Ct - 2052 , 2064-74 , 80 L . Ed . 2d 674 ( 1984 ) . Uncier Strickland
inef f ect ive ass istance of counsel wi 11 be f ound when '' counsel ' s con-7

duct so undermined the proper f unct i oning of the adversarial process
8

that the trial cannot be rel ied on aa having produced a just result '' .
strickland, 104 S-Ct. at 2064. The Strickland standard establish-

es a two-prong analysis. First, counsels performancas must have

been deficient, and second, the deficiency must have prejudiced the
defense. Id. Had appellate counsel failed to raise a significant

and obvious issue, the failure could be viewed as deficient perform-

ance. If an issue, vhich vas not raised, may have resulted in a

reversal of the conviction, or an Order for a new trial , the failure

vas prejudicial. Id. at 352.
15 Ineffective Assistance of counsel claims may be resolved 

on

direct appeal where defendant relies on trial court record to sup-16
port ineffective claims. Guihan V. U.S., 6 F3d 468 (7th Cir. 1993)

.17 
,,Moreoverz appellate counsel's failure to raise A dead bang winner'',

18 constitutes ineffective assistance and establishes ''cauae'' for failu
re

to raise the error. U-S. V. Cook 45 F3d 388 (10 Cir. 1995).
During the June 9th 2006 evidentiary hearing proceedings con-

ducted on Mr. Lancaster's Petition for writ of habeas corpus filed

July 2004, retained counsel Paul Quade, Esq.p adduced testimony
under direct examination from b0th Joy Adams and Gail Willey which22

clearly established that Attorney David Houston was laboring under
23 actual conflict of interest by excepting the retainer from Gail

24 Willey and members of the Lancaster family? whom Joy Adams and Gail

Willey represented when they hired David Houston, under the con-
dition that the victim not be involved in the case / in any way.
The conflict of interest created by limiting the defense counsel

this way had the effect os Mr. Houston 's representation of Mr
.

Lancaster, of representing the victim and victims families interest

in not being involved in the case which violated Mr
. Houstonls duty

t l )'
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' 1 ' f loyal 6y owed his client 
. Obv iously , Mr. Hbùéton could not rep-o

a resent b0th the interest of the vict im by not involving the al leged

v i c t i m i n t h e c a s e a n d t h e i n t e r e s t o f h i s c l i e n t H r . L a n c a .s t e r i n3
r e c e J. v i ng a f a i r t r i a 1 o r d i spo s i t i o n o f h i s c a s e , e v e n i n a p l e a

4 c o n t e x t .

I n Wo od v' . G e o r g i a t 4 50 U . S . 2 6 l , 6 7 L . Ed . 2 d . 2 2 O , 10 l S . C t .5
l 0 9 7 ( l 9 8 l ) ? Th e S u p r eme C ou r t h e ld t h a t a c o n f l i c t o f i n t e r e s t

6 i 
s s u e , wh e re a t h i r (i pa r t y r e t a i n s c o u n a e l , r eq u i r e s a n e v i d e n t i a ry

7 h e a r i ng .

T h e s t a n d a rd g o v e r n i ng c o n f l i c t o f i n t e r e s t i n ci e f en s e r e p r e -8

sentat ion. claims is governed by Cuyler V . Sul livan , 446 U .S . 335 .
9 i t Ial 00 s . C t . l 7 0 8 t 6 4 L . E d . 2 d 3 3 3 ( l 9 8 0 ) . I n o rd e r t o f i nd a S x

10 Amendmen t violat i on based on a conf li c t of interest l the rev i ewi ng

court must f ind : ( 1) that counsel actively represented conf l ict ingl 1

interests : and ( 2 ) that an actual conf lict of interest adversely
12 f f 

ected the attorneys perf ormance . J.4 . at 348 , 1O0 ,S . Ct . at l 7l8 .a
13 Under Cuyler , the court must presulile prejudice i f the conf l ict of

interest adversely affected the attorneys performance . Id. although14
cuyler involved a conflict of interest between clients? the presumpt-

ZS '' i t between a client and his 'ion of prejudice extends to a confl c
16 lawyer's personal interest-'' 5ee Mannhalt V. Reed, 847 F.2d 576,580

(9th. Cir.), cert. denied, 488 U.S. 908, lO9 S. Ct. 260, 102 L.EJ.17
2d 249 (1988). However, worthy of note herer The Fifth Circuit in

10 held that the Strickland standard test, rather than the CuylerBeets

19 test, offers a superior framework for addressing conflict of inter-

est outside *he multiple or serial client context. Heets V. Scott,70
65 e.3d 1258 (5th. Cir. 1995).

21 A lying the cuyler standard to the facts of this case, therePP

aa can be no doubt that an actual conflict of interest existed
z by

representing the interest of the victim Tessa LanCASTER IN NOT BE-23 -
ING BROUGHT INTO COURT and not being involved in the case

! because
24 the potential for diminished representation is so great. In fact
2s the record supported conflict of interest eviscerated any posskble

defense. Applying the second prong of Cuyler
? the conflict of in-26

terest adversly affected Attorney David Houstons performance in
27 several areas, inter aliap which includes: 1) counsel accepted the
aa states version of the facts and failed to file any appropriate pre-

trial motions because he relied on the governments version of facts:

L. 'A
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1 . . .. .
and not based on his own reasonable investigation , any representat ion

2 to the contrary not withstanding t see U .S . Y . Matos , 905 F - 2d . 30

( 2nd Cir . 1990 ) ; and Woodard V . Coll ins , 898 in . 2d 1027 ( 5th Ci r :3
1990 ) ; 2 ) counsel advised Mr . Lancaster to sign a waiver of prelkm-

4 i
nary examination when he should have f iled an appropreate motion

5 to dismiss f or the Statea f ai lure ko produce the compla ini ng vi tness

f o r t h e pr e l i m i n a r y h e a r i n g o n t h re e s ep a r a t e o c ca s i on s a n d t h e r e by6

a in a ndo n e d h i s c l i e n t t o t h e m e r c i e s o f t h e S t a t e ; 3 ) A t: t o r n e y Da v i (i
1 ' i 

l t a n d ad v i s e d M r . L a n c a s t e r a n dHo u s t o n co n c e d e d h i s c l i e n t s (g u

8 m emb e r s o f h i s f am i l y t h a t h e wo u l d r e c e i v e p r o b a t i o n i f h e r e c e i v e d

a good result on the psychosexual evaluat ion that he mbst undergo ,9
bu t i n o rd e r t o r e c e i v e p rob a t i o n a n d r e s o l v e t h e c a s e w i t h t h e 1 e a s t

1 0 d t ro ub l e f o r e v e ro n e i n vo l v e d: M r - L a n -amount of embarrassment an

11 caster could not completely deny the accusat ions made against h im

a n ci h e mu s t a d m i t (J u i l t , b u t f o r w h i c h ma t e r i a l m i s a d v i c e wh i c h i n-1
.2

duceci the plea Mr - Lancaster would not have pled out , but rather
1. 3 # o u l d have i n s i s t e d o n (J o i n: t o t r i a 1 , H i l 1 V - Loc kh ar t , 4 7 4 U 

- S - 
.

1.4 52 , 8 8 t, . Ed - 2 d 2 O 3 , l 0 6 S . C t . 3 6 6 ( l 9 8 5 ) ; 4 ) M r . Ho u s t o n f a i le d
to investigate th+ obvious def ense of dimini shed capacity or in-l 5
s a n i t y a t t h e t i m e o f t h e a l l eg ed o f f e n s e s d u e t o Mr . L a n c a s t e r ' s

*6 i
.t ive incapaci ty caused by seven lacunar inf arcts ( strokes ) .c o g n

l 7 a h o l e i n h i s b r a i n t h e s i z e o f a g o 1 f b a 1 l r a nd b e i n g 1 e g a l 1 y t5 e a f

a t t he t i m e o f t h e a 1 le g e d o f f e ns e s , s e e C l a r k V - Ar i z o n a : 5 4 8 U . ,S .18
7 3 5 , l 2 6 s . C t . 2 2 O 9 ( 2 00 6 ) ; 5 ) by c o n c e e d i n g M r . La n c a s t e r ' s g u i l t

19 throughout the proceed i ngs vh i l e Mr . Lancaster could not hea r and

ac f ully understand f or the mostpart what was ac tual ly goi ng on Mr 
.

Houston. in effect, became a second prosecutor; 6) Mr. Houston argued21
against the interest of his client for a finding of guilt and sen-

22 tence on four counts of lewdness with a child under the age of 14
a3 for which Mr. Lancaster received a sentence of 4 ten to life terms

of imprisonment, when in fact, Mr . Lancaster only admitted to one24
instance of lewd conduct and that only on the advice of counsel;

25 7) the state was only able to fabricate the case against M
r. Lancas-

ter due to Hr. Lancaater's inabttity to hear and comprehend the26

proceedlngs, and due to the mxltiple misrepresentations of fact 
pre-27

sented by Mr. Houston and the State prosecutor Mr . Clifton which
28 anounted to fraud upon the court and collusio

nz as will more fully APylAC

1,3
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herein the following.

Under these circumstances Mr. Lancaster was conatructively de
-

nied counsel alltogether and prejudice is presumed under b0th Stricklana
ê

and U .S. V . Cronic atandards. Yet, when the conflict interest
, in

question was disclosed through the testimony o/ Joy Adams and Gail
Willey, Attorney Paul Quade, Esq., ADA Plater, and Judge Polaha; a1l
acted and, or agreed in concert to sveep the matter under the rug

,

to cover up the evidence of confliçted defense representation that

had surfaced in the case, this vas accomplished by Judge Polaha as
-

signing Attorney Paul Quade to do the Lozada appeal as court
- appoint-

ed counsel and, therefore, due to colusion between retained collat
eral

counsel Paul Quadez Esq-ztwho also served as court appointed counael

on the Lozada appealz) Assistant District Attorney Pla'ter, and Trial
court Judge Jerome Polaha, this significant and obvious viable issue

available for appellate review on the record was not briefed. see,
U.S. ex rel- Duncan V. O'Leary, 806 F.2d 1307 (C.a. 7 (111. ) 1986).

Thus substantial evidence existed in the record prior to 
sen -

tencing on July 2, 2003 regarding Mr . Lancaster's mental disabil-
ities

and hearing impairment. More importantly, retained trial defense
counsel David Houston, Esq., had been fully informed concernin

g
Mr . Lancaster'a physical and mental impairments when he was retained
by members of Mr. Lancaster's family, and two close personal friends
and aasociates, vho paid substantial portions of Attorney David
Houstons flat fee of $25,000.00, Including Leland Rock and Richard
Schluter. ooyle fold David
Housto: on several occasions that he could not hear what vas being
said during court proceedings? however , Mr. Houston told him? ''it
doesn.'t matter, 1,11 take care of everythingz it's going to be O .K.,
so don 't worry about it.'' Doyle did not feel that it 

was right
that he couldn't hear what was'being said durings th

ese proceedings?
but could do nothing about because he knev nothing of his rights
to the contrary until several years after his conviction and subse-
quent incarceration.

%9
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Plaintiff further alleges that a conspiracy existed as a matter of

official unwritten policy and practice from the inception of the

criminal investigation and prosecution initiated in Justice Court of

Reno Township case number 02-5108 and Second Judicial District Court of

the State of Nevada case number CR 03P0255
, to overcharge plaîntiff

with crimes for which there existed no reliable direct or

circumstantial evidentiary basis in either fact or law . They thereby

obtained a false or fabricated conviction
, which deprived plaintiff of

equal protection of the laws and equal privileges under the laws
.

Other named defendants, having power to prevent or aid in preventing

commission of the same, neglected to do so by indifference
y an

invidious animus: by acquiescence or giving tacit approval of the

conspiracy to falsely convict, for self-serving reasons of insular

self-interest and political expedience in disposing of an unwanted

case, and for the appeasement of an irate and incensed public spirit

existing in the community against such crimes
, in violation of the

First, Fourth, Fifth, Sixth, Eighth, Ninth, and Fourteenth amendments

Lo the Constitution of the United States and the corresponding

provisions of the Constitution of the state of Nevada
.
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Finallyr alleglng that named defendant state government officials and17

prison authorities within the Nevada Department of Corrections have put18

in place and enforce an official unwritten policy
, as a matter of19

practice, of condoning the routine denial of necessary medkcal care, as
2 0

well as engage in an onqotng pattern of practice of exhibiting
2 1

deliberate and callous indifference to serious medical needs of the
2 2 iff Thi

s includes, but is not lkmited to
, 
the kntentionalplaint .

2 3 delay and denial of important prescribed diagnostkc attention, medical
24 specialist recommeaded hea

rt related surgical procedures, medicationsy

2 5 and other treatments (rehabilitative phystcal therapy), in violation of

26 the Fifth: Sixth: Eighth: Ninth, and Fourteenth amendments to th
e

Constitution of the Onited States and the corresponding provisions of2 7

the Constitution of the State of Nevada
, Art. : 4. 6, and 8.2 8
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