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6 UNITED STATES DISTRICT COURT

7 DISTRICT OF NEVADA

8

9 DAMON LAMAR CAMPBELL, )
)

10 Petitioner, ) 3:06-cv-0484-BES-VPC
)

l l vs. )
) ORDER

12 E.K. MCDANIEL, el a/., )
)

13 Respondents. )
)

1 4 )

15 This action is a petition for a writ of habeas corpus pursuant to 28 U.S.C. j2254, by

16 Damon Campbell, a Nevada prisoner represented by counsel. The action comes before the

1 7 Court with respect to its merits. The Coud will deny the petition.

l 8 1. Facts and Procedural Background

19 Petitioner was charged in the Eighth Judicial District Coud for Clark County by way of

20 amended information with murder with the use of a deadly weapon (count 1) and two counts

21 of attempted murder with the use of a deadly weapon (counts I I and 111). Exhibit 6.1 The state

22 also filed a notice of intent to seek the death penalty. Exhibit 5. A jury trial was held between

23 November 5, 2001 and November 13, 2001 . Exhibits 48-49, 51-56. The jury convicted

24 petitioner of first degree m urder with the use of a deadly weapon and attempted first degree

25

26 l'rhe exhibits cited in this order in the form 'iExhibit ,'' are those filed by petitioner in support
of his am ended habeas corpus petition and are located in the record at docket //2 1-23.
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1 murder with the use of a deadly weapon. Exhibit 58. Petitioner was acquitted of count 111. Id.

1 The penalty phase was held between Novem ber 14, 2001, and November 16, 2001 . Exhibits

3 59-61. Thejuryfound the mitigating circumstances outweighed the aggravating circumstances

4 and imposed a sentence of Iife without the possibility of parole for count 1. Exhibits 61 and 62.

5 The trial court sentenced petitioner to 192 m onths in prison with the possibility of parole in 43

6 months, with an equal and consecutive sentence for the use of a deadly weapon for count II,

7 to run concurrently to count 1. Exhibit 66. A judgment of conviction was entered on January

8 22, 2002. Exhibit 67. The judgment of conviction notes that count I includes a consecutive

9 sentence of life without the possibility of parole for the use of a deadly weapon. ld.

1 0 Petitioner appealed, and the Nevada Supreme Court affirmed the convictions. Exhibits

l 1 68 and 72. On September 3, 2002, petitioner fiied a petition forwrit of habeas corpus with the

12 state district coud. Exhibit 75. The state coul't denied the petition, finding that the petitioner

13 had made only bare allegations without any factual suppod. Exhibit 79. Petitioner then filed

14 another habeas corpus petition with the state district court on July 23, 2004. Exhibit 80.

15 Petitioner also filed a supplemental brief in suppcd of his petition. Exhibit 81. The trial coud

16 held a hearing cn the petiticn on January 5, 2005, and then denied the petition. Exhibits 83

17 and 84. Petitionerappealed, and the Nevada Supreme Coudaffirmed the lowercoud's denial

18 of the petition. Exhibits 84 and 9O. Remittitur issued on August 2, 2006. Exhibit 92.

19 Petitioner initiated the instant action on September 1 , 2006 (docket //1). The Court

20 appointed counsel, and counsel filed an amended petition for writ of habeas corpus (docket

21 #20). Respondents moved to dismiss the amended petition, arguing grounds onethrough four

22 are time-barred and do not relate back to the original petition (docket/oo). This Court granted

23 the motion to dismiss on June 9, 2009, and dismissed grounds one, two, three, and four

24 (docket#M ). Respondents have now answered petitioner's remaining claim (docket#36) and

25 petitioner has filed a reply (docket #37).

26 II. Federal Habeas Corpus Standards
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1 The Antiterrorism and Effective Death Penalty Act (''AEDPA''), provides the Iegal

2 standard for the Court's consideration of this habeas petition:

3 An application for a writ of habeas corpus on behalf of a person in
custody pqrsuant to the judgment of a State cgurt shall not be

4 graqted with respect to any qlaim that was adljdigat:d on the
merlts in State coud proceedlngs unless the adjudlcatlon of the

5 claim -

6 (1) resulted in a decision that was contr?ry to, or involved an
unreasgnable application of, clearly establllhed Federal Iaw, as

7 determlned by the Supreme Court of the Unlted States', or

8 (2) requltçd in a decisioq that was basçd on an unreasoqable
determlnatlon of the facts In light of the evldence presented ln the

9 State court proceeding.

1 0
28 U .S , C. j2254(d).

11
The AEDPA ''modified a federal habeas court's role in reviewing state prisoner

l 2
applications in order to prevent federal habeas 'retrials' and to ensure that state-court

l 3
convictions are given effect to the extent possible under Iaw.'' Bell v. Cone, 535 U.S. 685, 693

1 4
(2002). A state coud decision is contral'y to clearly established Supreme Court precedent,

15
within the meaning of 28 U.S.C. j 2254, '''if the state court applies a rule that contradicts the

1 6
governing law set fodh in (the Supreme Coud'sj cases''' or 'ddif the state coud confronts a set

1 7
of facts that are materially indistinguishable from a decision of (the Supreme Court) and

1 8
nevedheless arrives at a result different from Ithe Supreme Courfs) precedent.''' Lockyer b'.

1 9
Andrade, 538 U.S. 63, 73 (2003) (quoting Williams tt Fa/or, 529 U.S. 362, 405-06 (2000), and

20
citing Bell, 535 U.S. at 694).

2 l
A state court decision is an unreasonable application of clearly established Supreme

22
Court precedent ''dif the state court identifies the correct governing Iegal principle from (the

23
Supreme Court's) decisions but unreasonablyapplies that principletothe facts of the prisoner's

24
case.''' Lockyer, 538 U.S. at 75 (quoting Williams, 529 U.S. at 413). The unreasonable

25
application clause Ssrequires the state coud decision to be more than incorrect or erroneous'';

26
the state coud's application of clearly established Iaw must be objectively unreasonable. /d.
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l (quoting Williams, 529 U.S. at 409). See also Ramirez tt Castro, 365 F.3d 755 (9th Cir. 2004).

2 ln determining whether a state court decision is contrary to, or an unreasonable application of,

3 federal Iaw, this Coud Iooks to a state court's Iast reasoned decision. See k1st tt Nunnemaker,

4 5O1 U.S. 797, 803-04 (1991)., Plumlee v. Masto, 512 F.3d 1204, 1209-10 (9th Cir. 2008) (en

5 banc).

6 111. Discussion

7 In petitioner's remaining ground for relief he aileges that he is imprisoned in violation of

8 his rights to due process and a fair trial under the Fifth, Sixth, and Fourteenth Amendments

9 because trial counsel were ine/ective for failing to investigate and object to a tape that

10 contained a num ber of inadm issible 91 1 phone calls that inculpated the defendant. Petitioner

l l states that but fortrial counsels' unprofessional errors, there is a reasonable Iikelihood that the

12 outcom e of the trial would have been different.

1 3 ln order to prove ineffective assistance of counsel, petitioner must show (1) counsel

14 acted deficiently, in that his attorney made errors so serious that his actions were outside the

15 scope of professionally competent assistance and (2) the deficient pe/ormance prejudiced the

16 outcome of the proceeding. Strickland v. Washington, 466 U.S. 668, 687-90 (1984).

1 7 Regarding the first prong - commonly known as the ''effectiveness prong'' - the Strickland

18 Coud expressly declined to articulate specific guidelines for attorney performance beyond

19 generalized duties, including the duty of Ioyalty, the duty to avoid conflicts of interest, the duty

20 to advocate the defendant's cause, and the dutyto communicate with the client cverthe course

21 of the prosecution. /d. Defense counsel's duties are not to be defined so exhaustively as to

22 give rise to a ''checklistforjudicial evaluation ... (because) (alny such set of rules would inte/ere

23 with the constitutionally protected independence of counsel and restrict the wide iatitude

24 counsel must have in making tactical decisions.'' Id.

25 ///

26
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1 The Stricklandconrt instructed that review of an attorney's performance must be 'thighly

2 deferential,'' and m ust adopt counsel's perspective at the time of the challenged conduct, in

3 order to avoid the iidistorting e#ects of hindsight.'' Id. at 689. A reviewing court must ''indulge

4 a strong presumption that counsel's conduct falls within the wide range of reasonable

5 professional assistance ... (and) the (petitioner) must overcome the presumption that ... the

6 challenged action might be considered sound trial strategy.'' /d. (citation omitted).

7 Construing the Sixth Amendment to guarantee not effective counsel per se, but rather

8 a fair proceeding with a reliable outcome, the Strickland Court concluded that demonstrating

9 that counsel feil below an objective standard of reasonableness alone is insulicient to warrant

10 a finding of ineffective assistance. ln order to satisfy Strickland's second prong, the defendant

1 1 must show that the attorney's sub-par performance prejudiced the defense. /d. at 691-92. The

12 test is whether there is a reasonable probability that, but for the attorney's challenged conduct,

13 the result of the proceeding in question would have been different. 1d. at 691-94. The Court

14 defined reasonable probability as ''a probability sufhcient to undermine confidence in the

1 5 outcome.l' Id. at 694.

1 6 Ine/ective assistance of counsel under Strickland requires a showing cf deficient

1 7 performance of counsel resulting in prejudice ''with performance being measured against an

1 8 'objective standard of reasonableness,' . . . 'under prevailing professional norms.''' Rompilla v.

19 Beard, 545 U.S. 374, 38O (2005) (quotations omitted). If the state court has already rejected

20 an ineffective assistance claim , a federal habeas coud may only grant relief if that decision was

21 contrary to, or an unreasonable application of the Strickland standard. See Yarborough v.

22 Gentry, 540 U.S. 1 , 5 (2003). There is a strong presumption that counsel's conduct falls within

23 the wide range of reasonable professional assistance. /d.

24 Petitioner raised the instant ground for relief in his state habeas corpus petition, and the

25 Nevada Supreme Court affirmed the lower coud's rejection of this claim on appeal, stating:

26 First, Campbell contends that the district court erqed in denying his
motion for evidentiary hearing. Campbell clalms that his trial
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counsel las ineffective for failing to investigate the 91 1 tape that
was admltted in evidence during his trial. He arguep that an
evidentiary hearing is necessaryto determ inetrial counsel's reasons
for not investigating and objectlng to the admission of the tape, and
to discern what was actually recorded on the tape. W e disagree.

''A pgst-conviction habeas petitioner is entitled to an pvidentiary
hearln; 'only if he supports his qlaims Fith speclfic factual
allegatlons that if true would entitle hIm to relle .f ''' (fn 2: Mean? v.
State, 120 Nev. 1 00 

. ,1 1 O 16, 1 03 :P 3d 2 % 35 (2004) (quotlng
Thopas tt Slafe, 12O Nqv. 37, 83 P.3d 818, 823 (2004)).J T9 state
claim of ineffectiv: asslstaqye of counsel susicient to invalldate aF ,Judgm ent of convictlon a petltloner m ust demonstrate that counsel s
performangefell below an qbjective standard of reasonableness. (fn
3: See Strlckland v. Washlngto ?n 466 UTS: 688 (1984),. Warden b'.
Lyons, 1OO Nev. 43 ,0 683 P.2d 5O4 (1984).) A petitioner must
further :stablish a reasonable probability that, in the absence of
cgunsel's error qs the result of the proceedings Fojld have been
dlfferent. Efn 4: Id.j The coud can dispose of a clalm If the petitioner
makes an insu#icient showing on either prong. (fn 5: Strickland, 466
U.S. at 697.)

Hereqeven assuming that counsel was deficient for failing to (eview
the 91 1 tape, Cam pbell failed to allege sufficient facts, which If true
would have demonstrated a realonable probability that the triai
result would have been different If counsel had more thoroughly
inyestigated and objected to the admission of the tape. Fudher, an
evldentiary hearing was not necessal'y to discern whqt was qctually
recorded on the tape because the tape was adm itted lnto evldence,
became part of the trial rqcord, and therefore was avallable for post-
conviction counsel's revlew. Thus, we conclude that the district
coud did not err in determining that an evidentiary hearing was
unnecessary.

Second, Campbell contends that the district court errqd in
djtermining that the statements contained on the 911 tape dId nct
trlgger the Confrontation Clause. (fn 6: U.S. Con rst amend. VIq
Campbell fudher gontends that the Supreme Cotlrt's holding in
Crawford v. >ash/riglorl (fn 7: 541 U.S. 36, 68 (holdlr!g that out-of-
court statements by wltnessrs tbat are testimonia! lq nature are
barred under the Confrontatlon Clause unless the wltnesses are
unav4ilable and the defeqdant had a prior oppodunity to Frosq-
examlne the witnessesl.) Is retrojçtive and that it applies ln thls
case. Even jssumiqg withoqt decldlng that Crawford is retroactive,
Campbell fallrd to Include In the record of appeal the 91 1 tppe
whlch he clalms gives rise to a Confrontation Claus: vioiatlon.
W ithou! th> tape we are jnable to qoqclude that the dlstrict cgul't
erred. ''It Is the pppellapt's rlspqnslbllity to provide the materlals
necessary for thls coud's revlew.'' (fn 8: Jacobs . .: State,. 91 Nev.
155, 158, 532 P.2d 1034, 1036 (1975)', see also NRAP 30(b)(3).j

21

Exhibit 9O.



1 Petitioner has not demonstrated that the Nevada Supreme Coud's determ ination was

2 an objectively unreasonable application of federal Iaw, as determined by United States

3 Supreme Coud precedent. In Crawford v. Washington, 541 U.S. 36, 68 (2004), the United

4 States Supreme Coud heid that out-of-coud statements that are ''testimonial'' are inadmissible

5 at trial pursuant to the Confrontation Clause unless the declarant is unavailable to testify and

6 the defendant had a prior opportunity to cross-examine the declarant. In addition, the United

7 States Supreme Court has reiterated ''that, when the declarant appears for cross-examination

8 at trial, the Confrontation Clause places no constraints at aII on the use of his prior testimonial

9 statem ents.'' Id. at 59.

10 Petitioner states that counsel failed to investigate and object to the playing and

1 1 admission of a tape which contained several 91 1 emergency calls from people who did not

12 testify at trial. Specifically, petitioner points to the 91 1 call of a man, possibly named Tui, who

13 states that a man shot someone from the restroom ()n the bottom floor. Petitioner contends

14 that one of the issues in the case was where the shooting occurred, from inside an apadment

15 or from outside of the apadment. This person did not testify at trial. After reviewing the 91 1

16 tape, it appears a man named Tui did state that one person shot someone from the restroom

17 on the bottom floor of the apartm ent building. Exhibit 24.

l 8 First, the Coud will note that Crawford is not applicable in this case, as the United States

19 Supreme Court has held that Crawford will not be retroactively applied to cases on collateral

20 review. Whorton v. Bockting, 127 S. Ct 1 173 (2007). Petitioner's judgment of conviction was
2 1 final prior to the issuance of Crawford. Therefore, in order to show that a violation of the

22 Confrontation Clause occurred, petitioner m ust demonstrate that the declarant of the out-of-

23 coud statement will testify at trial or is unavailable, and if unavailable, that the statement is

24 adequately reliable or trustwodhy. Bockting kr. Bayer, 5O5 F.3d 973, 978 (9th Cir. zoo7ltciting

25 Ohio v. Roberts, 448 U,S. 56, 65-66 (1980)).2 Furthermore, under Roberts a hearsay

26

2 While Roberts was overruled by Cranjllrd, as this Court noted Craw.jbrd is not retroactive,
therefore Roberts, holding applïes in this case.
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1 statement does not violate the Confrontation Clause if the hearsay statement falls within a

2 firmly rooted hearsay exception. 448 U.S. at 66.

3 The declarant of the statement on the 911 tape was nct available at trial, and thus his

4 statement had to be adequately reliable or trustworthy in order to be properly admitted at trial,

5 or had to fall within a firm ly rooted hearsay exception. The 91 1 calls can be considered

6 spontaneous statements or excited utterances. See Winzer k'. Ha#, 494 F.3d 1 192 (9th Cir.

7 2007). A spontaneous statement is reliable if it is offered idwithout the oppodunity to reflect on

8 the consequences of one's exclamation.'' White k'. Illinois, 502 U.S. 346, 356 (1992).

9 Spontaneous statements or excited utterances are made in contexts that provide substantial

10 guarantees of their trustwodhiness and are f'firm ly rooted'' hearsay exceptions that ''carl'y

1 1 sufficient indicia of reliability to satisfy the reliability requirement posed by the Confrontation

12 Clause.'' /d. at 355, n.8 (citing Idaho 1. Wright, 497 U.S. 805, 817 (1990)). The Coud finds that

13 statements made on the 91 1 tape fall within the excited utterance or spontaneous statement

14 exception to hearsay, as each call was made while the shooting was occurring, or within

15 m inutes of w hen the crimes were com m itted. There is no indication that there was an

16 oppodunity for the 91 1 callers to pause or reflect, and therefore the possibility that the

1 7 statement was fabricated is eliminated. W right 502 U.S. at 355-56. The admission of the 91 1

1 8 tape did not violate the Confrontation Clause.

1 9 Even if Crawford were applicable in this case, this Court would not find a violation of the

20 Confrontation Clause in this case. The United States Supreme Coud held in Davl's v.

21 Washington, that statements tc a 91 1 operator during an emergency are not testimonial and

22 thus not subject to Crawford. 547 U.S. 813, 826-28 (2006). Statements are ''testimonial when

23 the circumstances objectively indicate that there is no such ongoing emergency, and that the

24 prim ary purpose of the interrogation is to establish or prove past events potentially relevant to

25 later criminal prosecution.'' /d. at 822. In the instant case the 91 1 statements were not

26 testim onial as theywere made during an ongoing emergency-each person called 911 to report

gunshots as they were happening. Petitioner has not shown that trial counsel was deficient for

8



1 failing to object to the admission of the 91 1 tape, or that counsel's failure prejudiced the

2 outcome of the proceeding.

3 Even if the introduction of the 91 1 tape was error, there is no indication that the tape had

4 a substantial and injurious effect on the jury verdict. Brecht tt Abrahamson, 507 U.S. 619, 638

5 (1993). Larry Modon, crime scene analyst forthe Las Vegas Metropolitan Police Department,

6 testified that three cadridge casings were found on the ground almost against the apartment

7 building, underthe bathroom window to the apadment. Exhibit 51 T 38. O n cross-exam ination

8 Modon stated that when the shell casings hit the asphalt they could go in any direction, and

9 before the police arrived they could have been disturbed by people running around. Id. at T

10 81. James Krylo, firearm tool mark examiner, testified that he did not make any observations

1 1 about the ejection patters of the guns found at the scene of the crime. Exhibit 52, T 122.

12 Sheldon Hollimon was with the petitioner on the night the crimes were committed and

13 testified that several Mexican men began fighting with himself and petitioner, and he ran inside

14 the apartment. Id. at T 177. The petitioner then came inside the apartment and told Hollimon

15 that he thought he shot a couple of the men. Id. at T 177-78. Hollimon then heard more gun

l 6 shots that sounded as if they were com ing from inside the apartment. /J. at T 178-79. On

1 7 cross-examination Hollimon stated that he was not sure if the later gun shots were fired from

18 inside the apadment. Id. at T 218. Noe Villanueva testified that he saw the petitioner ustick his

19 hand out the window'' and shoot at several people. Exhibit 54, T 43. W hen fudhed questioned

20 the witness stated he just saw a hand come out of the window in the apartment where the

21 petitioner Iived, with a gun. Id. Villanueva also made the same statement regarding the hand

22 com ing outside the window and shcoting to the police. /d. at T 45-46. Finally, W ilfredo

23 Menendez testified that he also saw a person stick a gun out of the petitioner's bathroom

24 window and shoot. /d. at T 70-72.

25 ///

26
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l It appears that the jury could have concluded that the second round of gunshcts were

2 fired from insidethe petiticner's apartment, even without hearing the 91 1 transcripts, as several

3 witnesses indicated that gunshots cam e from the bathroom w indow . It is unlikely that if the

4 admission of the 91 1 tape was erroneous that it had a substantial and injurious efïect on the

5 ju ry.
6 Petitioner has not demonstrated that trial counsel was ineffective, or that any such

7 deficiency on the part of counsel prejudiced the outcome of the trial. The Coud will deny

8 ground five.

9 lV. Certificate of Appealability

10 In order to proceed with an appeal from this coud, petitioner m ust receive a certificate

1 1 of appealability. 28 U.S.C. â 2253(c)(1). Generally, a petitioner must make ''a substantial

12 showing of the denial of a constitutional right'' to warrant a cedificate of appeaiability. Id. The

13 Supreme Coud has held that a petitioner ''must demonstrate that reasonablejurists would find

14 the district coud's assessment of the constitutional claims debatable or wrong.'' S/ack 1.

1 5 McDaniel, 529 U.S. 473, 484 (2000).
l 6 The Supreme Court further illuminated the standard for issuance of a certificate of

1 7 appealability in MlIler-El v. Cockrell, 537 U.S. 322 (2003). The Court stated in that case:

1 8 W e do not require petitioner to prove, bçfpre the issuance of a
COA, that sorpejurists would grant the petltlon for habeas corpus

19 Indeed, q clalm can be debatable even though every jurist oi
reason rplght agree, after thç COA has brpn granted and the case

20 has recelved full consideratlon, that pqtltloner will not qrevail. As
we statqd in S/jck, t'lwqhere j distrlct court has relected the

21 constitutlonal cl:lms on the merlts, thç showing required to satisfy
j 2253(c) is stqalghtforwaqd: The petitloner mjst demonstrate that

22 reasonable junstj would flnd the district cgurt's assessment of the
constitutional clalms debatable or wrong.

23
Id. at 1040 (quoting S/ack, 529 U.S. at 484).

24
The Court has considered the issues raised by petitioner, with respect to whether they

25
satisfy the standard for issuance of a cedificate of appeal, and the Coud determines that none

26
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1 meet that standard. Accordingly, the Coud will deny petitioner a cedificate of appealability.

2 IT IS THEREFORE ORDERED that the amended petition for a writ of habeas corpus

3 (docket #20) is DENIED.

4 IT IS FURTHER ORDERED thatthe clerk shall ENTER JUDGMENT ACCORDINGLY.

5 IT IS FURTHER O RDERED that petitioner is DENIED A CERTIFICATE O F

6 APPEALABILITY.

7 Dated this 9th ay of Septem ber, 2009.

8

9
U ITED STATES ISTRICT JUDGE
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