Streczyn v. Menu Foods, Inc. et al Doc. 14

Case 3:07-cv-00159-LRH-VPC Document 14 FiIe?S/QWZ d?@gg]{gi?m

FILED U7 RECENTD

ENTERED CRYED ON
COUNSFI/PARTIES GF RECORD

APR 30 2007

CLEFM HS oy A COURT
UiSTRGT Ji REVAUA
DEPATY

"y,

BEFORE THE JUDICIAL PANEL
ON MULTIDISTRICT LITIGATION

IN RE PET FOODS PRODUCTS LIABILITY | No. MDL DOCKET NO. 1850
LITIGATION

MOTION OF PLAINTIFFS FOR TRANSFER OF ACTIONS TO THE CENTRAL
DISTRICT OF CALIFORNIA AND FOR CONSOLIDATED OR COORDINATED
PRETRIAL PROCEEDINGS PURSUANT TO 28 11.S.C. §1407
Plaintiff Dawn Howe in the Central District of California action, Howe v. Menu Foods
Limited, et al, No. CY07-02060 GHK (AJWx), plaintiffs Dennis Lee Townsend and Glenna

Townsend in the Central District of Califorma action, Townsend v. Menu Foods Limited, et al,
No. ED CV07-398 GHK (AJWx), plaintiff Alexander Nunez in the District of New Jersey
action, Nunez v. Menu Foods Limited, No. 07CV 1490 (NLH), plaintiff Richard Chamberlain in
the Ceniral Dastrict of Caltforma action, Chamberiain v. Nestle S.A., No. CV(Q7-2476 FMG
(SSx), and plaintiff Mark Golding in the District of New Jersey action, Golding v. Menu Foods
Limited, et al, No. 07CV01521 (NLH), (collectively, “Plaintiffs”), respectfully move the Panel
for an Order pursuant to 28 U.S.C. §1407, to transfer the pending cases identiticd in the schedule
of actions filed concurrently herewith, as well as any cases subsequently filed involving similar
facts or claims, to the United States District Court for the Central District of California, and to
consolidate or coordinate the cases for pretrial proceedings before the Honorable George H.

King, to whom the low numbered case is assigned in the Central District of California.
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In support of their Motion for Transfer and Consolidation or Coordination to the Central

District of California, Plaintiffs state as follows:

I Movants are plaintiffs in the following cases:

Dawn Howe v. Menu Foods Limited, et al, No. CV07-02060 GHK
(AJWx). C.D. Ca.

Dennis Lee Townsend and Glenna Townsend v. Menu Foods
Limited, et al, No. ED CV07-398 GHK (AJWx). C.D. Ca.

Alexander Nunez v. Menu Foods Limited, No. 07CV 1490 (NLH).

D.N.J.
Richard Chamberlain v. Nestle S.A., No. CV07-2476 FMG (SSx).
C.D. Ca.
Mark Golding v. Menu Foods Limited, et al, No. 07CV01521
(NLH). D.N.J.
2. The Howe, Townsend, Nunez, Chamberlain, and Golding actions are nationwide

class actions that allege Menu Foods and/or Nestle Purina manufactured and sold contaminated
dog and cat food that could and has caused severe illness or death to pets that consumed the
food. Each of the actions listed in the schedule of actions (the “Actions”) are also nationwide
class actions against Menu Foods, Nestle Purina, and/or other pet food companies (the “Pet Food
Manufacturers™) alleged to have manufactured and sold comtaminated dog and cat food to the
public that has caused severe iliness or death to pets that consumed the food.

3. Each of the Actions seeks relief for the same class of persons: all persons in the
United States who purchased contaminated pet food manufactured by Menu Foods, Nestle
Purina, and other pet food companies.

4. Each of the Actions and Related Actions arise out of the same or similar nucleus

of operative facts, all arising out of the Pet Food Manufacturers” wrongful conduct.
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5. Each of the Actions assert similar claims for compensatory damages and common
law claims, all arising out of the Pet Food Manufacturers” wrongful conduct.

6. The transfer and consolidation or coordination of the Actions to a single judicial
district for consolidated pretrial proceedings will promote just and efficient administration of
these Actions, as they all involve common questions of fact and law, including:

(a) whether the contaminated pet foods manufactured by the Pet Food
Manufacturers were materially defective in design and formulation;

(b)  whether the Pet Food Manufacturers failed to properly test the
contaminated pet food products prior to market entry;

(c) whether the Pet Food Manufacturers negligently, recklessly, or
mtentionally delayed initiating recalls of the contaminated pet foods;

(d) whether the Pet Food Manufacturers breached their duty of care to
Plaintifts and other Class members;

(e) whether the Pet Food Manufacturers breached any contract or warranty,
express or implied, relating to their sale of contaminated pet food,;

(f) whether the contaminated pet food manufactured by the Pet Food

Manufacturers caused Plaintiffs’ and other Class members’ pets to fall i1l or die;

() whether the Pet Food Manufacturers were unjustly enriched as a result of
their wrongful conduct;

(h) whether Plaintiffs and other Class members are entitled to compensatory
damages; and

(1 whether Plaintiffs and other Class members are entitied to punitive

damages.
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7. Discovery conducted in each of the Actions will be substantially similar, and will
involve the same or similar documents and witnesses, since each action artses from the same or
similar nucleus of operative facts.

3. Discovery has not yet commenced in any of the Actions. Thus, no prejudice or
inconvenience will resolt from transfer, coordination, and/or consolidation.

9. For the reasons stated in this Motion and the Memorandum of Law submitted
herewith, Movants Howe, the Townsends, Nunez, Chamberlain, and Golding respectfully
request that the Actions, and any other action subsequently filed asserting simiar or related
claims arising out of the same or similar nucleus of facts, be transferred to the Central District of

California for consolidated or coordinated proceedings before the Honorable George H. King.

DATED: April 27, 2007 MILBERG WEISS & BERSHAD LLP
JEFF S. WESTERMAN
SABRINA S. KIM
CHERYL A. WILLIAMS
MICHIYO MICHELLE FURUKAWA

e

=~ CHERYL A. WILLIAMS

One California Plaza

300 South Grand Ave., Suite 3900

Los Angeles, CA 90071}

Telephone: (213} 617-1200

Facsimile: (213) 617-1975

Email: jwesterman @mijbergweiss.com
skim@milbergweiss.com
cwilllams@milbergweiss.com
mfurukawa@milbergweiss.com

Counsel for Plaintiffs: Dawn Howe, Pennis
Lee Townsend, Glenna Townsend, Alexander
Nunez, Richard Chamberlain, and Mark
Golding.

BOCS\WCTT 77



Case 3:07-cv-00159-LRH-VPC Document 14  Filed 05/04/2007 Page 5 of 40

DECLARATION OF SERVICE BY MAIL

1, the undersigned, declare:

1. That declarant is and was, at all times herein mentioned, employed in the County
of Los Angeles, over the age of 18 years, and not a party to or interest in the within action; that
declarant’s business address 1s One Califorma Plaza, 300 South Grand Avenue, Suite 3900, Los
Angeles, California 90071-3149.

2. That on April 27, 2007, declarant served the MOTION OF PLAINTIFEFS FOR
TRANSFER OF ACTIONS TO THE CENTRAL DISTRICT OF CALIFORNIA AND FOR
CONSOLIDATED OR COORDINATED PRETRIAL PROCEEDINGS PURSUANT TO 28
U.S.C. §1407 by depositing a true copy thereof in a United States mailbox at Los Angeles,
California in a sealed envelope with postage thereon fully prepaid and addressed to the parties
listed on the attached Service List.

3. That there 1s a regular communication by mail between the place of mailing and
the places so addressed.

I declare under penalty of perjury that the foregoing is true and correct. Executed this

27th day of April, 2007, at Los Angeles, California.

%/m @Wc/

ANN MARIE GENOVESE
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MENU FOODS
MDL Docket No. 1850

Service List

Counsel for Defendants

Lead Attorney Representing actions in New Jersey

Gerard H. Hanson

HILL WALLACK

202 Carnegie Center
Princeton, NJ 08543-5226
Telephone: {(609) 924-0808
Email: ghh@hillwallack.com

Menu Foods Midwest Corporation
Menu Foods, Inc.

Menu Foods Income Fund

Menu Foods Limited

Menu Foods South Dakota, Inc.

Menu Foods Holdings, Inc.

Lead Attorney Representing actions in Arkansas

Christy Comstock

21 West Mountain Street, Suite 300
Fayetteville, AR 72701

Telephone: {(479) 582-3382

Email: ccomstock @joneslawfirm.com

Menu Foods

Menu Foods Holdings, Inc

Menu Foods Midwest Corporation
Menu Foods South Dakota Inc.
Menu Foods, Inc.

Menu Foods Income Fund

Menu Foods Gen Par Limited

Menu Foods Limited Partnership

Menu Foods Operating Partnership

Lead Attorney Representing actions in Arkansas

Marshall S. Ney

MITCHELL, WILLIAMS, SELIG, GATES &
WOODYARD, PLLC

5414 Pinnacle Point Drive, Suite 500

Rogers, AR 72758

Telephone: (479) 273-9561

Facsimile: (479) 273-0527

Email: mney@mwsgw.com

Wal-Mart Stores, Inc.
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I.ead Aitorney Representing actions in
Washington

Jeffrey T. Kestle

Gary A. Trabolsi

GARDNER BOND TRABOLSI ST LOUIS &
CLEMENT

2200 6th Avenue, Suite 600

Seattle, WA 98121

Telephone: (206) 256-6309

Email: jkestle @ gardnerbond.com

girabolsi @ gardnerbond.com

Menu Foods

Lead Attorney Representing actions in Colorado

Rachel Laine Carnaggio
GODFREY & LAPUYADE, P.C.
9557 S. Kingston Court
Englewood, CO 801 12-5952
Telephone: (3030) 228-0700
Facsimile: (303) 228-0701

Email: carnaggio @godlap.com

Menu Foods Holdings, Inc.
Menu Foods, Inc.

Menu Foods Income Fund
Menu Foods Limited

Menu Foods Midwest Corporation

Lead Attorney Representing actions in
Connecticut

Matthew G. Conway

Jennifer Katz

CONWAY & STOUGHTON

818 Farmington Avenue

West Hartford, CT 06119

Telephone: (860) 523-8000

Facsimile: (860) 523-8002

Email: mconway @conwaystoughton.com
ikalz @conwaystoughton.com

Menu Foods Inc.

Lead Attorney Representing actions in Florida

Robert Dewitt Mclntosh
ADORNO & YOSS

888 SE 3rd Avenue, Suite 500
Fort Lauderdale, FL. 33335-9002
Telephone (954) 523-5885
Facsimile: (954) 760-9531
Email: rdm@ adorno.com

Menu Foods Income Fund

Menu Foods, Inc.
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Lead Attorney Representing actions filed in Idaho Menu Foods (Canada)

Stephen R. Thomas
MOFFATT THOMAS BARRETT ROCK & FIELDS

P.O. Box 829

Boise, 11> 83701
Telephone: (208) 345-2000
Facsimile: (208) 385-5384
Email: st@moffait.com

Lead Attorneys Representing actions filed in
INinois

Edward B. Ruff, 111

Priya K. Jesant

Michael Patrick Tunello
PRETZEL & STOUFFER, Chtd.
One South Wacker Drive

Suite 2200

Chicago, IL 60606-4673
Telephone: (312) 346-1973

Email: eruff@pretzel-stouffer.com
piesani @ pretzel-stouffer.com

Menu Foods Acquisition Inc.
Menu Foods Holdings, Inc.

Menu Foods Income Fund

Menu Foods Limited

Menu Foods Limited Partnership
Menu Foods Midwest Corporation
Menu Foods Operating Trust

Menu Foods, Inc.

Lead Atiorney Representing actions filed in
Nevada

Charles W. Spann

PERRY & SPANN

6130 Plumas Street

Reno, NV 89509

Telephone: (775) 829-2002
Facsimile: (705) 829-1808
Email: cspann @ perryspann.com

Menu Foods, Inc.

Menu Foods Income Fund

Lead Attorney Representing actions filed in Rhode

Island

‘Thomas C. Angelone

HODOSH, SPINELLA & ANGELONE PC
One Turks Head Place, Suite 1050
Providence, RI 02903

Telephone: (401) 274-0200

Facsimile: (401) 274-7538

Emal: angelonelaw @aol.com

Menu Foods Income Fund
Menu Foods Midwest Corporation
Menu Foods South Dakota, Inc.

Menu Foods, Inc.
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Lead Attorney Representing actions filed in Maine Menu Foods Inc.

Paul C. Catsos Menu Foods Income Fund
THOMPSON & BOWIE

3 Canal Plaza Menu Foods Limited

P.O. Box 4630

Portland, ME 04112 Menu Foods Midwest Corporation

Telephone: 774-2500
Email: pcatsos @thompsonbowie.comn

Lead Attorney Representing actions filed in Menu Foods Inc.
Tennessee
Menu Foods Income Fund
Jeffrey R. Thompson
O’NEIL, PARKER & WILLIAMSON
P.O. Box 217
Knoxville, TN 37901-0217
Telephone: (865) 546-7190
Facsimile: (865) 546-0789
Email: thompson @opw.com

Lead Attorneys Representing actions filed in Menu Foods Holding Inc.
California
Menu Foods, Inc.
Susan Mornarty Hack
HIGGS FLETCHER AND MACK
401 West A Street, Suite 2600
San Diego, CA 92101
Telephone: (619) 236-1551
Facsimile: (619) 696-1410
Email: hack @higgslaw.com

Don Howarth The lams Company
Suzelle M. Smith
HOWARTH & SMITH The Proctor & Gamble Company

523 West Sixth Street, Suite 728

Los Angeles, CA 90014

Telephone: (213) 955-9400

Email: dhowarth @howarth-smith.com
ssmith@howarth-smith.com
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Mordecai D. Boone Menu Foods Income Fund

GORDON & REES LLP

275 Battery Street, 20th Floor Menu Foods Midwest Corporation

San Francisco, CA 94111

Telephone: (415) 986-5900 Menu Foods South Dakota Inc.

Facsimile: (415) 986-8054

Email: mboone @gordonrees.com Menu Foods, Inc.

Jean M. Lawler Foods, Inc.

Gina E. Och

MURCHISON AND CUMMING Menu Foods Income Fund

Chase Plaza

801 S. Grand Avenue, 9th Floor Menu Foods Limited

Los Angeles, CA 90017-4613

Telephone: (213) 623-7400 Menu Foods Midwest Corp.

Facsimale: {213) 623-6336

Email: goch@murchison-cumming.com Menu Foods Operating Limited
Partnership

Menu Foods, Inc.
Petco Animal Supplies Inc.

The IAMS Company

Gary L. Justice Nutro Products
William E. Wegner

GIBSON DUNN AND CRUTCHER

333 S. Grand Ave.

Los Angeles, CA 90071-3197

Telephone: (213) 229-7000

Email: wwegner @ gibsondunn.com

Robert Troyer Nestle
HOGAN & HARTSON LLP

One Tabor Center

1200 Seventeenth Street, Suite 1500

Denver, CO 80202

Telephone: (303)899-7300

Facsimile: (303) 899-7333

Additional Defendants

- 10 -
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Menu Foods Gen Par Limited

c/o The Corporation Trust Company
Corporation Trust Center

1209 Orange Street

Wilmington, DE 19801

Menu Foods Limited Partnership
c/o The Corporation Trust Company
Corporation Trust Center

1209 Orange Street

Wilmington, DE 19801

Menu Foods Operating Partnership
c/o The Corporation Trust Company
Corporation Trust Center

1209 Orange Street

Wilmington, DE 19801

Wal-Mart Stores, Inc.

c/o The Corporation Company

425 W. Capitol Avenue, Suite 1700
Little Rock, AR 72201

Eukanuba
One Proctor & Gamble Plaza C-2
Cincinnati, OH 45202

Xuzhou Anying Biologic Technology
Development Co. Ltd

c/o Mr. Mao Lujun

Wangdian Industrial Pei County Jiangsu
Xuzhon, Jiangsu, P. R. China

Suzhou Textile Import and Export Company
201 Zhuhui Road
Suzhou, Jiangsu, China 215006

Nestle USA, Inc.

Nestle Holdings, Inc.

c/o The Corporation Trust Company
Corporation Trust Center

1209 Orange Street

Wilmington, DE 19801

Nestle Purina Petcare Co.
c/o CT Corporation System
120 South Central Avenue
Clayton, MO 63105

Nestle, S_A.

c/o Nestlé USA, Inc.
800 North Brand Blvd.
Glendale, CA 91203

Chemnutra, Inc.

c/o National Registered Agents, Inc.
160 Greentree Drive, Suite 101
Dover, DE 19904

David L. Lillchaug
FREDRIKSON & BYRON, P.A.
200 S. Sixth Street, Suite 4000
Minnecapotis, MN 55402

Counsel For The Menu Food Entfities

Barbara L.. Croutch

PILLSBURY WINTHROP SHAW PITTMAN LLP
725 S. Figueroa Street, Suite 2800

Los Angeles, CA 90017-5406

Counsel For Petco

- 11 -

DOCSMGEY IV




Case 3:07-cv-00159-LRH-VPC Document 14

Filed 05/04/2007 Page 12 of 40

Charles H. Abbort 1

GIBSON DUNN & CRUTCHER LLP
333 5. Grand Avenue

Los Angeles, CA 90071-3197

Counsel For Nutro Products, Inc.

Gerard H. Hanson

HILL WALLACK

202 Carnegie Center
Princeton, NJ 08543-5226
Telephone: (609) 924-0808
Email: ghh@hiilwallack.com

Chemnutra, Inc.

Attorneys for Plaintiffs

Jason M. Hatfield

LUNDY & DAVIS, LLP

300 North College Avenue, Suite 309
Fayetteville, AR 72701

Telephone: (479) 527-3921
Facsimile: {(479) 587-9196

Email: jhatfield@lundydavis.com

Sims v. Menu Foods
5:07-cv-05053-JLH
W.D. Arkansas

Richard A. Adams

PATTON, ROBERTS, McWILLIAMS &
CAPSHAW

2900 Saint Michael Drive, Suite 400
Texarkana, TX 75503

Telephone: (903) 334-7107

Facsimile: {903} 334-7007

Email: radams @ pattonroberts.com

Jeremy Y. Hutchinson

Fack T, Patterson, H

PATTON, ROBERTS, McWIHLLIAMS &
CAPSHAW

111 Center Street, Suite 1315

Little Rock, AR 72201

Telephone: (501) 372-3480

Facstmile: (501) 372-3488

Email: jhutchinson @ paitonroberts.com

Timothy Chad Hutchinson
WILLIAMS & HUTCHINSON, LLP
5417 Pinnacie Point Drive, Suite 500
Rogers, AR 72758

Telephone: (479) 464-4944

Facsimile: (479) 464-4946

Email: thutchinson @whs-lawlirm.com

- 12 -
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Sean F. Rommel

PATTON, ROBERTS, McWILLIAMS, GREER &
CAPSHAW, LLP

P.O. Box 6128

2900 St. Michael Drive

Texarkana, TX 75505-6128

Telephone: (903) 334-7000

Facsimile: (903) 334-7007

Email: srommel @ pattonroberts.com

James C. Wyly

PATTON, ROBERTS, McWILLIAMS &
CAPSHAW, LLP

P. O.Box 6128

Texarkana, TX 75305

Telephone: (903) 334-7000

Facsimile: {(903) 334-7007

Email: ywyly@pattonroberts.com
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Jason M. Hatfield

LUNDY & DAVIS, LLP

300 North College Avenue, Suite 309
Fayetteville, AR 72701

Telephone: (4790 527-3921
Facsimile: (479) 587-9196

Email: jhatfield @lundydavis.com

Cooper v. Menu Foods
4:07-cv-04036-HFB
W.D Arkansas

William Gene Horton

NOLAN, CADDELL & REYNOLDS, PA
P.O. Box 184

Fort Smith, AR 72902

Telephone: (479) 782-5297

Facsimile: (479} 782-5194

Email: bhorton @justicetoday.com

Gray v. Menu Foods
5:07-cv-05065-RTD
W.D. Arkansas

Jeffrey B. Cereghino
BERDING AND WEIL

3240 Stone Valley Road West
Alamo, CA 94507
Telephone: (925) 833-2090
Facsimtle: (925) 820-5592
Email:

Swarberg v. Menu Foods
3:07-cv-00706-BTM-POR

- 13-
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Eric Benink

KRAUSE KALFAYAN BENINK AND SLAVENS
625 Broadway, Suite 635

San Diego, CA 92101

Telephone (619) 232-0331

Facsimile: (619) 232-4019
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Payne v. Menu Foods
3:07-cv-00705-JAH-CAB

Mark J. Tamblyn

WEXLER TORISEVA WALLACE
1610 Arden Way, Swite 290
Sacramento, CA 95815

Telephone: (916) 568-1100

Email: mjt@wtwlaw.us

Stuart Talley

KERSHAW CUTTER RATINOFF & YORK
980 9th Street, 19th floor

Sacramento, CA 95814

Telephone: (916) 448-9800

Facsimile: (916) 669-4499

Sexton v. Menu Foods
07-cv-01958-GHK-AJW
C.D. California

Jeff 5. Westerman

Sabrina S, Kim

MILBERG WEISS & BERSHAD LLP
One California Plaza

300 S. Grand Avenue, Suite 3900

Los Angeles, CA 90{71

Telephone: (213) 617-1200

Facsimile: (213) 617-1200

Email: jwesterman@milbereweiss.com
skim@milbereweiss.com

Howe v. Menu Foods
2:07-cv-02060-SJO-PI.A
C. D. California

Jeff 5. Westerman

Sabrina S. Kim

Cheryl A. Williams

Michiyo Michelle Furukawa
MILBERG WEISS & BERSHAD LLP
One Cahfornia Plaza

300 5. Grand Avenue, Sunte 3900

Los Angeles, CA 9007 |

Telephone: (213) 617-1200

Facsimtile: (213) 617-1200

Fmail: pwvesterman @ milbergweiss.com
skim@milbergwelss.com

Townsend v. Menu Foods
5:07-¢cv-00398-GHK-AJW
C.D. California
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Jeff S. Westerman Chamberlain v. Nestle SA
Sabrina S. Kim 2:07-cv-02476-FMC-SS
Cheryl A. Williams C.D. California

Michiyo Michelle Furukawa
MILBERG WEISS & BERSHAD LLP
One California Plaza

300 S. Grand Avenue, Suite 3900

Los Angeles, CA 90071

Telephone: (213) 617-1200

Facsimile: (213) 617-1200

Email: jwesterman @ milbergweiss.com
skim@milbergweiss.com

James L.. Davidson Ingles v. Menu Foods
Paul J. Geller 3:07-cv-01809-MMC
Stuart Andrew Davidson N.D. California
LERACH COUGHLIN STOIA GELLER RUDMAN

& ROBBINS

120 E. Palmetto Park Rd., Suite 500
Boca Raton, FL. 33432

Telephone: (561) 750-3000
Facsimile: {561) 75(-3364

Email: jdavidson @lerachlaw.com
sdavidson @lerachlaw.com
peeller@lerachlaw.com

shawnw @lerachlaw.com

Shawn A. Williams

LERACH COUGHLIN STOIA GELLER RUDMAN
& ROBBINS

100 Pine Street, Suvite 2600

San Francisco, CA 94111

Robert M. Churella Paul Randolph Joknson v. Menu Foods
Robert K. Fried] 2:07-cv-01987-GHK-AJW
Michael L.. Kelly C.D. California

KIRTLAND & PACKARD

2361 Rosecrans Ave_, 4th Floor

El Segundo, CA 90245
Telephone: (310) 536-1000

Email: rinc @kirtland-packard.com
rkf@Xkirtiandpackard.com
michaellkelly@ecarthlink.net

- 15 -
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Andrew H. Friedman
Gregory D. Helmer
HELMER AND SMITH
723 Ocean Front Walk
Vemice, CA 90292
Telephone: (310) 396-7714

Paul L. Hoffman
Michael S, Morrison
Michael D. Seplow

SCHONBRUN DeSIMONE SEPLOW HARRIS

AND HOFFMAN

723 Ocean Front Walk, Suite 100
Venice, CA 90291-3270
Telephone: (310) 396-0731
Facsimile: (310) 399.7040
Email: hoffpaul @aotl.com

Grady v. Menu Foods
2:07-cv-02253-DDP-PLA
C.D. California

Thomas M, Feriauto

William T. King

KING & FERLAUTO

1880 Century Park East, Suite 820
Los Angeles, CA 90067-1627
Telephone: (310) 552-3366
Email: ferlanto @pacbell.net

Finestone v. Menu Foods
2:07-cv-02338-CAS-CW
C.D. California

Bruce E. Newman

Kevin Edward Creed

NEWMAN, CREED & ASSOCIATES
P.O. Box 575

Bristol, CT 06011-0575

Telephone: (860) 583-5200

Facsimile: (8§60) 582-0012

Email: bnewman @newmancreedlaw.com
kereed@newmancreedlaw.com

Osborne v. Menu Foods
07-cv-00469-RNC
D. Connecticut

Debra Lynn Waldhaucr - pro per
Satoru Waldhauer

159 N. Audrey Circle NW

Fort Walton Beach, FLL 32548
Felephone: (850) 243-8974

Waldhauer v. Menu Foods
3:07-cv-00131-MCR-EMT
N.D. Florida

DOCSMOIT77v
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James Lee Davidson Troiano v. Menu Foods
Paul Jeffrey Geller 0:07-cv-60428-JIC
Stuart Andrew Davidson S.D. Florida

LERACH COUGHLIN STOIA GELLER RUDMAN

& ROBBINS

120 E. Palmetto Park Rd., Suite 500
Boca Raton, FL 33432

Telephone: (561) 750-3000
Facsimile: (560) 750-3364

Email: jdavidson @lerachlaw.com
sdavidson@ierachlaw.com
peeller@lerachlaw.com

Lawrence M. Kopelman
KOPELMAN & BLANKMAN
350 E. Las Olas Blvd., Suite 980
Fort Lauderdale, FL. 33301
Telephone: (954) 462-6855
Facsimile: (954) 462-6899

Scott Wm. Welnstein Ferrarese v. Menu Foods
MORGAN & MORGAN, PA 2:07-cv-00235-JES-DNF
12800 University Drive, Suite 600 M.D. Florida

P.O. Box 9504

Ft. Myers, FL. 33906

Telephone: (239) 433-6880
Facsimile: (239) 433-6836

Email: sweinstein @forthepeople.com

Gary E. Mason

THE MASON LAW FIRM, P.C.
1225 19th Street NW_ Suite 500
Washington, DC 20036
Telephone: (202) 426-2290
Facsimile: (202) 429-2294

Email: gmason@masonlawdc.com

Scott Rhead Shepherd Donnelly v. Menu Foods
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U.S. District Court, Central District of
California

312 N. Spring Street, Rm G-8
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Clerk of the Court

.S, District Court, Northern District of
California.

Phillip Burton United States Courthouse
45() Golden Gate Avenue, 16th Floor
San Francisco, CA 94102-3434

Clerk of the Court

U.S. District Court, Southern District of
California

4290 Edward J. Schwartz

United States Courthouse
940 Front Street
San Diego, CA 92101

Clerk of the Court

11.S. District Court, District of Colorado
Alfred A. Arraj United States Courthouse
901t 19th Street, 2nd Floor

Denver, CO 80294

Clerk of the Court

U.S. District Court, District of Connecticut
450 Main

Hartford, CT 06103

Clerk of the Court

U.S. District Court, Middle District of Florida
George C. Young United States Courthouse
80 North Hughey Avenue, Suite 300
Orlando, FL 32801
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1J.S. District Court, Northern District of
Florida

United States Courthouse Annex

111 North Adams Street, 3rd Floor
Tallahassee, FLL 32301
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Clerk of the Court

U.S. District Court, Scuthern District of
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299 E. Broward Bivd., Suite 108

Fort Lauderdale, FL. 33301

Clerk of the Court

11.S. District Court, District Court of Idaho
400 James A. McClure Federal Bldg and
United States Courthouse

550 West Fort Street

Boise, ID 83724-0101

?Ierk of the Court

U.S. District Court, Northern District of
[linois

209 S. Dearborn Street

Chicago, IL. 60604

Clerk of the Court

U.S. District Court, District Court of Maine
Edward T. Gignoux Federal Courthouse
156 Federal Street

Portland, ME 04101-4152

Clerk of the Court

11.S. District Court, District of Massachusetts
John Joseph Moakley United States
Courthouse

One Courthouse Way, Suite 2300

Boston, MA 02210-3002

Clerk of the Court

UU.S. District Court, District Court of
Minnesota

United States Courthouse

300 South Fourth Street, Suite 202
Minneapolis, MN 55415
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11.S. District Court, Bistrict Court of Nevada
Lloyd D. George United States Courthouse
333 Las Vegas Blvd. South, 1st Floor
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Clerk of the Court

U.S. District Court, Northern District of OChio
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Federal Building and Courthouse
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800 Market Street, Suite 130
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BEFORE THE JUDICIAL PANEL
ON MULTIDISTRICT LITIGATION

IN RE PET FOODS PRODUCTS LIABILITY | No. MDL DOCKET NO. 1850
LITIGATION

PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF THEIR MOTION FOR
TRANSFER OF ACTIONS TO THE CENTRAL DISTRICT OF CALIFORNIA AND
FOR CONSOLIDATED OR COORDINATED PRETRIAL PROCEEDINGS PURSUANT
TO 28 U.S.C. §1407

Plaintiff Dawn Howe in the Central District of California action, Howe v. Menu Foods
Limited, et al, No. CV07-02060 GHK (AJWx), plaintiffs Dennis Lee Townsend and Glenna
Townsend in the Central District of California action, Townsend v. Menu Foods Limited, et al,
No. ED CV07-398 GHK (AJWx), plaintiff Alexander Nunez in the Distﬁct of New Jersey
action, Nunez v. Menu Foods Limited, No. 07CV1490 (NLH), plaintiff Richard Chamberlain in
the Central District Court of California action, Chamberlain v. Nestle S.A., No. CV07-2476 FMG
(SSx), and plaintiff Mark Golding in the District of New Jersey action, Golding v. Menu Foods
Limited, et al, No. 07CV01521 (NLH), (collectively, “Plaintiffs”), respectfully move the Panel
for an Order pursuant to 28 U.S.C. §1407 to transfer the pending cases identified in the schedule
of actions filed concurrently, as well as any cases subsequently filed involving similar facts or
claims, to the United States District Court for the Central District of California, and to

consolidate and coordinate the cases for pretrial proceedings before the Honorable George H.

King, to whom the low numbered case is assigned in the Central District of California.
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I. BACKGROUND

Defendants Menu Foods and Nestle Purina, as well as other pet food manufacturers,
(collectively, the “Pet Food Manufacturers™), produced and sold contaminated dog and cat food
which caused serious illness and death to household pets. Many of the pet foods manufactured
by the Pet Food Manufzcturers and sold by retailers such as Wal-Mart, Petsmart, and Giant, are
part of nationwide recalls, which lists continue to grow. See Exhibits A-I. The piecemeal, ever-
expanding recalls leave concerned pet owners confused and uncertain of which products are safe
for their pets to consume.

Plaintiffs brought their respective actions on behalf of all persons in the United States
who purchased contarninated dog or cat food manufactured by Menu Foods and/or Nestle Purina,
which were recalled or will be recalled. These products caused serious illness or death in many
pets, including Plaintiffs’ pets.

At least sixty-four cases, to the best of Plaintiffs’ knowledge, have been filed against the
Pet Food Manufacturers, in both state and federal courts, alleging similar causes of actions and
seeking similar relief as Plaintiffs. The related actions all arise from the same or similar nucleus
of operative facts as Plaintiffs’ cases. Each action will involve substantially similar discovery,
with the same or similar documents and witnesses. Discovery has not commenced in Plaintiffs’

cases or any of the related actions.

Since these cases require same or similar questions of law and facts to be determined by a
court of law, prompt action by the Panel to transfer and consolidate these actions will promote
their just and efficient prosecution and judicial economy and serve the convenience of the

parties.
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18 ARGUMENT

A. Transfer And Consolidation Of All Actions Is Appropriate Under 28

U.S.C. §1407

28 U.S.C. §1407 provides for transfer of actions to one district for coordinated or
consolidated pretrial proceedings where actions pending in different districts involve one or more
common questions of fact. 28 U.S.C. §1407(a). The Panel authorizes consolidation where
transfers will promote the convenience of the parties and witnesses, and the just and efficient
conduct of the action. /4. The purpose of the multidistrict litigation process is to “eliminate the
potential for contemporaneous pretrial rulings by coordinate district and appellate courts in
multidistrict related civil actions.” In re Multidistrict Private Civ. Treble Damage Litig., 298 F.
Supp. 484, 491-92 (J.P.M.L. 1968). Consolidation is especially important in class actions where
the “potential for conflicting, disorderly, chaotic™ action is greatest. Id. at 493. Transfer of
related actions to a single district for pretrial proceedings avoids conflicting pretrial discovery
and ensures uniformm and expeditious treatment in the pretrial procedures. In re
Phenylpropanolamine (PPA) Prods. Liab. Litig., 460 F.3d 1217, 1230 (9th Cir. 2006).

Transfer is appropriate here because many common questions of fact and law exist. The
cases listed in the schedule of actions (the “Actions™) all arise from the same or similar nucleus

of operative facts, and each seeks determination of, among other things:

1. whether the contaminated pet foods manufactured by the Pet Food Manufacturers

were materially defective in design and formulation;

2. whether the Pet Food Manufacturers failed to properly test the contaminated pet

food products prior to market entry;

3. whether the Pet Food Manufacturers negligently, recklessly, or intentionally

delayed initiating recalls of the contaminated pet foods;
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whether the Pet Food Manufacturers breached their duty of care to Plaintiffs and

other Class members;

whether the Pet Food Manufacturers breached any contract or warranty, express

or implied, relating to their sale of contaminated pet food;

whether the contaminated pet food manufactured by the Pet Food Manufacturers

caused Plaintiffs’ and other Class members’ pets to fall ill or die;

whether the Pet Food Manufacturers were unjustly enriched as a result of their

wrongful conduct;

whether Plaintiffs and other Class members are entitled to compensatory

damages; and

whether Plaintiffs and other Class members are entitled to punitive damages.

Determination of these and other commons issues in a single district will benefit the

parties and witnesses, and promote the just and efficient prosecution of the Actions. Without

transfer and consolidation of the Actions, the danger of inconsistent rulings exists, and judicial

inefficiency, overlapping discovery, and unnecessary expense will certainly result. Transfer and

coordination is especially appropriate as formal discovery has not yet commenced in any of the

Actions. As such, transfer and consolidation of the Actions to a single district is appropriate for

the just and efficient prosecution of the actions and the convenience of the parties and witnesses.
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B. The Central District of California Is The Appropriate Forum For
Transfer And Consolidation

In determining the most appropriate transferee forum, the Panel will consider, among
other things, the number of actions pending in the district, the location of witnesses and
documents, the stage of pretrial proceedings, whether a related government investigation or
action is pending, whether the district is in an accessible metropolitan area, the status of the civil
docket, and the experience of the transferee judge in handling multidistrict litigation. See e.g., In
re Educ. Testing Serv. Plr 7-12 Test Scoring Litig., 350 F. Supp. 2d 1363, 1365 (J.P.M.L. 2004)
(Panel found district appropriate where four of thirteen actions were already pending in the
district, the district provided an accessible, metropolitan location, the district had favorable
caseload conditions, and the judge had experience managing multidistrict litigation); /n re Wheat
Farmers Antitrust Class Action Litig., 366 F. Supp. 1087, 1088 (J.P.M.L. 1973) (Panel
considered the conveniences of the parties and witnesses, location of relevant documents, stage
of pretrial proceedings, and the status of civil dockets); In re Peruvian Road Litig., 380 F. Supp.
796, 798 (J.P.M,L. 1974} (while both districts were appropriate, Panel chose the District of Idaho
because of the judge’s familiarity with the issues raised by defendants and because of the
significantly lighter civil action docket of that court); In re Tri-State Crematory Litig., 206 F.
Supp. 2d 1376, 1378 (J.P.M.L. 2002) (in selecting the transferee court, the Panel considered the
location of the crematory central to the allegations, the criminal investigation, the likely location
of relevant documents, witnesses and other evidence, and where the actions were filed); In re
Foundry Resins Antitrust Litig., 342 F. Supp. 2d 1346, 1347 (J.P.M.L. 2004) (Panel considered,
among other things, the presence of a government investigation in choosing the transferee
district).

Transfer of the Actions to the Central District of California for consolidated pretrial
proceedings is appropriate here because transfer will serve the convenience of the parties and
promote just and efficient conduct of the Actions. The Central District of California is
particularly appropriate because a number of the Actions are currently pending in this district.
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Defendant Nestle’s U.S. headquarters, as well as manufacturer Nutro Products, Inc., which has
been named a defendant in other Actions, are located in this district. Thus, witnesses and
documents are likely located in this district as well. Additionally, the Food and Drug
Administration, U.S. Department of Agriculture, and California Department of Health Services
are conducting investigations into a hog farm confirmed to have received contaminated pet food
scraps in California. Consolidation of the Actions in the Central District of California will thus
aid in the coordination of efforts likely to occur between the government investigations and the
Actions. The Central District of California also provides a metropolitan location, easily
accessible to all parties and witnesses, both domestic and foreign.

The Central District of California is also appropriate because of the status of its civil
dockets. The median time to disposition in the Central District was 7.2 months last fiscal year,
while the District of New Jersey, where some similar Actions have been filed, averaged 8.2
months. See Exhibits J-K. The median time to trial in the Central District of California was 21.3
months, while it took nearly a year longer in the District of New Jersey, at approximately 33.0
months. Because a case is more likely to be expeditiously handled in the Central District of
California, transfer of the Actions to the Central District is appropriate.

The Honorable George H. King, to whom the low numbered case, Sexton v. Menu Foods,

is assigned, has considerable experience managing class actions and complex litigation matters.

See, e.g., In re Nat'l Golf Props. Secs. Litig., No.: CV 02-1383-GHK (complex securities class
action) and Dagher v. Saudi Ref, Inc., No. CV-99-06114(GHK) (complex anti-trust action).
Judge King’s twelve years of experience on the bench and reputation for expeditious handling of
matters makes the Central District of California as the forum for transfer and consolidation for
pretrial proceedings all the more appropriate. On the other hand, the Honorable Noel L.
Hillman, to whom the low numbered case in the District of New Jersey is assigned, has been on
the bench for less than a year, and thus, does not have the experience and expertise Judge King

has amassed over the years in presiding over complex matters such as this one.
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1I. CONCLUSION

At least sixty-four cases have been filed against Menu Foods, Nestle Purina, and other pet
food manufacturers alleging defendants manufactured and sold contaminated pet food products
which caused illness or death in household pets. These Actions all arise out of the same or
similar nucleus of operative facts, allege similar claims, and seek similar relief. Without transfer
and coordination of the Actions, judicial inefficiency, overlapping discovery, and unnecessary
expense will certainly result, and the danger of inconsistent rulings may arise. As such, plaintiffs
Howe, the Townsends, Nunez, Chamberlain, and Golding respectfully request transfer and
consolidation or coordination of the Actions to the Central District of California, in order to

promote just and efficient prosecution of the Actions and serve the convenience of the parties.

DATED: April 27,2007 MILBERG WEISS & BERSHAD LLP
JEFF S. WESTERMAN
SABRINA S. KIM
CHERYL A. WILLIAMS
MICHIYO MICHELLE FURUKAWA

-

[ O e A -
"~ CHERYL A. WILLIAMS

One California Plaza

300 South Grand Ave., Suite 3900

Los Angeles, CA 90071

Telephone: (213) 617-1200

Facsimile: (213) 617-1975

Email: jwesterman@milbergweiss.com
skim@milbergweiss.com
cwilliams@milbergweiss.com
mfurukawa@milbergweiss.com

Counsel for Plaintiffs: Dawn Howe, Dennis
Lee Townsend, Glenna Townsend, Alexander
Nunez, Richard Chamberlain, and Mark
Golding.
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Before the Judicial Panel on Multidistrict Litigation
MDIL.-1850 - In re Pet Foods Products Liability Litigation

SCHEDULE OF ACTIONS

Case Captions Court Civil Action Judge
No.

Plaintiffs: W.D. 4:2007cv04036 | Harry F.
Kirby Cooper Arkansas Barnes

Defendants:

Menu Foods Income Fund, Menu Foods
Midwest Corporation, Menu Foods South
Dakota, Inc., Menu Foods, Inc., Menu
Foods Holdings, Inc., and Wal-Mart Stores,
Inc,

Plaintiffs: W.D. 5:2007¢v05053 | Jimm Larry
Charles Ray Sims and Pamela Sims Arkansas Hendren

Defendants:

Menu Foods Income Fund, Menu Foods
Midwest Corporation, menu Foods South
Dakota Inc., Menu Foods, Inc., Menu Foods
Holdings, Inc.

Plaintiffs: W.D. 5:2007¢v05055 | Robert T.
Richard Scott and Barbara Widen Arkansas Dawson

Defendants:

Menu Foods, Menu Foods Income Fund,
Menu Foods Gen Par Limited, Menu Foods
Limited Partnership, Menu Foods Operating
Partnership, Menu Foods Midwest
Corporation, Menu Foods South Dakota;
Menu Foods, Inc., Menu Foods Holdings,
Inc, and Wal-Mart Stores, Inc.
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Case Captions

Court

Civil Action
No.

Judge

Plaintiffs:
Sandra L. Gray, Nick Jackson and Deena
Jackson

Defendants:

Menu Foods, Menu Foods Income Fund,
Menu Foods Gen Par Limited, Menu Foods
Limited Partnership, Menu Foods Operating
Partnership, Menu Foods Midwest
Corporation, Menu Foods South Dakota;
Menu Foods, Inc., Menu Foods Holdings,
Inc., Wal-Mart Stores, Inc. and Xuzhou
Anying Biologic Technology Development
Co. Ltd.

W.D.
Arkansas

5:2007cv05065

Robert T.
Dawson

Plaintiffs:
Shirley Sexton

Defendants:

Menu Foods Inc., Menu Foods Income
Fund, Menu Foods Midwest Corporation,
Suzhou Textile Import and Export
Company, Xuzhou Anying Biologic
Technology Development

C.Dh.
California

2:2007cv01958

George H.
King

Plaintiffs:
Paul Randall Johnson and Tammy
Navarrete

: Defendants:
Menu Feods Inc., and Menu Foods Income

Fund

C.D.
California

2:2007cv01987

George H.
King

Plaintiffs:
Lois Grady and Kaye Steinsapir

Defendants:

Foods, Inc., Menu Foods Income Fund,
Menu Foods Limited, Menu Foods Midwest
Corp., Menu Foods Operating Limited
Partnership, Menu Foods, Inc., Nutro
Products, and Petco Animal Supplies, Inc.

C.D.
California

2:2007cv02253

Dean D.
Pregerson
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