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UNITED STATES DISTRICT COURT Wes TEF?N DFSsT[R or COURT
WESTERN DISTRICT OF ARKANSAS E% KANSAS
FAYETTEVILLE DIVISION MAR 2 3 ,
RICHARD SCOTT AND BARBARA ) v Ry g
WIDEN, individuellv and ) Case No. ) 7-5055 o
All others Persons Similarly Situated, ) Cerk
)
Plaintiffs )]
)
v. )
)
MENU FOODS; MENU FOODS )
INCOME FUND; MENU FOODS )
GEN PAR LIMITED; MENU FOODS )
LIMITED PARTNERSHIP; MENU )
FOODS OPERATING PARTNERSHIP; )
MENU FOODS MIDWEST CORP; )
MENU FOCDS SOUTH DAKOTA; )
MENU FOODS, INC.; MENUFOODS )
HOLDINGS, INC : WAL-MART )
STORES, INC )
Defendants

CLASS ACTION COMPLAINT

Plain:iffs Scott ard Barbara Widen through their undersigned counsel, on behalf of

themselves and all others similarly situated, upon both personal knowledge and information and

belief, alleges as foliows:

1. This class action is brought against Defendants for negligently contaminating the

pet food supply making the food unfit for animal consumption and harmful and for purposefuily

failing to wamn corsumers of the contaminated pet food. As a result of Defendant’s actions,

Plaintiff and other simnilarly situated pet owners have been damaged.

PARTIES

2. Plaintiffs Richard and Barbara Widen are a married couple and residents

m-_-_m
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of Benton County, Arkansas. Plaintiffs lost two cats due to the contaminated food produced,
distributed, marke:ed, and sold by the Defendants.

3. Defendant, Menu Foods income Fund (Menu Foods) is an unincorporated
company wih its principal place of business in Ontario, Canada. It is doing business in the State
of Arkansas and has availed themselves of the protections of the State of Arkansas. Jurisdiction
is appropriatc pursuant to the Arkansas Long Arm Statute, Ark. Coce Ann. 16-4-101 and service
may be effected through the Hague convention on service abroad of judicial and extrajudicial
documents and civil or cornmercial matters at 8 Falconer Drive, Streetsville, ON, Canada L3N
1BL.

Menu Foocls Midwest Corp. is a Delaware corporation and may be served through its
registered agent for service, The Corporation Trust Company, Corporation Trust Center, 1209
Orange Street, Wilmington DE. Defendant, Menu Foods Holding, Inc., is a Delaware
corporation :nd may be served through it registered agent for service, The Corporation Trust
Company, Corporetion Trust Center, 1209 Orange Street, Wilmington Delaware. Menu Foods
operates two manufacturing plants in the United States and distributes their pet food products

throughout the entire United States including Arkansas.

Deferdant, Menu Foods, Inc. is a New Jersey corporation and may be served through its
registered agent for service, Corporation Trust Company, 820 Bear Tavern Road, West Trenton,
New Jersey. *./pon in‘ormation and belief, Defendants Menu Food Midwest Corp., Menu Foods
South Dakote Inc., Menu Foods, Inc., and Menu Foods Holdings, Inc., are wholly owned
subsidiaries ¢ Menu Foods Income Fund, a business registered in and headquartered in Ontario,

Canada. The zbove listed Defendants are hercinafter referred to collectively as “‘Defendants” or

“Menu Foods™
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4, Defer.dant Wal-Mart Stores, Inc, {Wal-Mart) is a Delaware corporation
headquartered in Bentonville, Arkansas that sells Menu Food products throughout their retail
stores in Arkansas and throughout the United States. Wal-Mart is the single largest distributor of
Menu Foods products. Plaintiffs purchased the contaminated pet food at the Wal-Mart store in
Bentonville, AIL. Mznu Focds produced some brands of pet food exclusively for Wal-Mart

under a private label agreement.

JURISDICTION AND VENUE

5. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.8.C. §§ 1332¢d)(2). The matter in controversy exceeds $5,000,000, is a class action and there
are members of the proposed Class that are citizens of States different than at least one of the
Defendants.

6. “enue is proper in this district under 28 U.S.C. § 1391 (b) and (d). Defendant
Wal-Mart is headquertered in the District. Defendant Menu Foods Income Fund is a foreign
corporation headquartered outside the United States and distributes, through retailers such as
Wal-Mart, the pet foad products in issue in the District. Additionally, Plaintiffs purchased the
tainted pet food in the District.

FACTS

7. Neferdunt, Menu Foods told the U. S. Food and Drug Administration, that they
had become aware o” the contamination on February 20, 2007. Menu Foods believed that the
contamination came from their supplier of Wheat Gluten. Defendant, Menu Foods conducted
test to determine if the contamination was harmful to pets on February 27, 2007, The results of

the test resulted in death to cne out of every six pets who consumed the contaminated pet food.
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8. Defedants Menu Foods and Wal-Mart did nothing to prevent the distribution of
the contaminated pet food until weeks after the discovery occurred. This action, or lack thereof,
permitted and cause:l ndditional harm to thousands of pet owners in Arkansas and throughout the
country.

9. Plaintiffs owned two cats that were very healthy middle aged cats. The two cats
were named “red” ard “Grinch.” Plaintiffs fed the two cats “Special Kitty” cat food which was
made by Menu Foods exclusively for Wal-Mart under a private label agreement.

10.  Beginning around February, 2007, Plaintiffs noticed that both cats were acting
differently anc had begun to lose weight. In a tragic irony, Plaintiff forced the cats to eat more
of the contaminated pet food, unaware that the pet food was contaminated and the cause of the
poor health.

1. On March 1§, 2007, Plaintiff was finally made aware through the media that a
recall had been issued for the pet food by the Defendant, Menu Foods and that the pet food could
cause kidney failure and other symptoms that were being experienced by the Plaintiffs’ cats. On
March 19, 2007, Plaintiffs took their cats to their veterinarian for examination. That same day,
the veterinariar. ran some tests and informed the Plaintiffs that both cats were suffering from
kidney failure due to tae consumption of the contaminated pet food. The veterinarian suggested
that the only chance of survival for the cats was a very expensive procedure in which the

likelihood of succes; was very small,
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12, 'Thc: veterinarian diagnosed the kidney failure to be the result of the cats
consumption of confaminated pet food. The veterinarian recommended that the Plaintiffs call a
Meru Foods hotline number which she provided to the Plaintifts. The hotline had been set up on
or around March 17, 2007, nearly three weeks after Menu Foods had become aware of the
problem. Thz veterinarian suggested that Menu Foods should pay for the expensive procedure.

13.  The Flaintiffs called the hotline number around a hundred times to determine if
Menu Foads would pay for the procedure and never reached an operator or answering machine.
Finally, out of des:seration the Plaintiffs called another number for Menu Foods and left a
message for somebody from Menu Foods to call them. The message was never returned.

14, Arcund 3:30 p.m. on the afternoon of March 19, 2007, Plaintiffs made the
decision that their cats could not suffer any further and euthanized the cats.

CLASS ACTION ALLEGATIONS

15.  Plaintiffs brings all claims as class claims pursuant to Rule 23 of the Federal
Rules of Civil Provedure. The requirements of Rule 23 are met with respect to the Class defined
below,

16.  Plaintiffs bring their claims on their own bchalf, and on behalf of the following

Class:

All persons in the United States who purchased contaminated pet
food from Wal-Mart that was produced by Menu Foods.

17.  The Class is so numerous that joinder of the individual members of the proposed
Class is impracticasle. The Class, upon information and belief, includes millions of members.

18. Questions of law or fact common to the Class exist as to Plaintiff and all Class
Members, and thes: common questions predominate over any questions affecting only individual

members of 3¢ Cless. Among the common questions of law or fact are the following:
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a. Whether Defendants were negligent in allowing pet food products
in tha United States to be contaminated with a dangerous ingredient that was not
safe “or consumption.

b. Whether Defendants owed a duty to pet owners by ensuring that
the pet food was not contaminated with dangerous ingredients;

c. Whether Defendants’ conduct amounted to breach of such a duty;

d. Whether Defendants’ conduct was a proximate cause of Plaintiff’s
and the Class Members® damages;

e Whether Defendants are responsible for the contamination of the
pet food;

f. Whether Defendants were negligent per se;

g. Whether Defendants are strictly liable;

h. Whether Defendants breached their warranty of merchantability.

i Whether Defendants produced, marketed, distributed, and sold a
defective product

] Whether Defendants failed to adequately warn consumers of
contaminated pet food.

k. Whether Defendants purposefully failed to adequately wamn
consumers of contaminated food supply for cconomic benefit.

1. Whether Plaintiff and the Class Members are entitled to damages,
and, if so, the proper amount of such damages; and

m. Whether Defendants purposefully failed to adequately wamn
consumers of contaminated food supply for economic benefit.

COUNTI
Negligence
19.  Plaintiff incorporates by reference all of the allegations contained above.
20. Defendants owed a duty to Plaintiff to ensure that the pet food was not

contaminated with dangerous and harmful ingredients.

_—_-——
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21.  Defendants breached that duty by allowing the contamination of the pet
food supply wita a dangerous and harmful ingredient during the approximate time of
time January 207 to March, 2607

22. De’endants’ actions proximately caused damage to Plaintiff and the Class.

23.  Plaintiff and the Class have suffered damages by a loss of property, cost of
medical bills, and cost of purchasing new, uncontaminated pet food.

COUNTII

Negligence Per Se

24.  Plaintiff incorporates by reference all of the allegations contained above.

25. Defendants’ acts and/or omissions as described herein constitute
negligence ver se.

26. Delendants had a duty to ensure that their pet food was produced,
transported, marketed, distributed, and sold in a manner consistent with governmental
regulations.

27.  Deferdants breached this duty in violation of regulatory standards.

28, Such breaches directly and proximately caused damages to the Plaintiff
and the Class.

29.  Plaintiff and the Class have suffered damages due to Defendants failure to
conform to e Unized States Food and Drug Administration regulations.

COUNT 1

Strict Liability- Defective in Design or Manufacture

30.  Plaintiff incorporates by reference all of the allegations contained above.
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31.  Defercants placed into the stream of commerce an unreasonably
dangerous product that is not fit for consumption and in violation of the Defendants
Warranty of Merchantability owed to Plaintiff.

32. As a result of Defendants’ actions, Plaintiff and the Class Members have

suffered sign:ficant dlamages.

33, Txercise of reasonable care by the Plaintiffs and the Class members could
not have eliminated the dangerous product or prevented the related injuries.

34, Plaintiff and the Class Members have been damaged enormously, and
they seek injunctive relief from further contamination, compensatory damages, punitive
damages for recklzss and willful conduct, attorney fees and costs, and all other proper
and just relief.

COUNT IV

Strict Product Liability - Failure to Warn

35.  Plaindsf incorporates by reference all of the allegations contained above.

36,  Defenclants placed into the stream of commerce an unreasonably
dangerous product that is not fit for consumption.

37.  Defendant failed to warn Plaintiff or Class Members of the dangers on the
Defendants’ labels or through other means of advertising until after enormous damage
had been suf’zred by the Plaintiffs and the Class Members.

38.  Even after Defendant became aware of the dangerous contamination of its
pet focd, thej;’lstill refused to warn the consumers and allowed countless other

consumers t¢ purchase the contaminated pet food and suffer great harm.
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39 As a result of Defendants’ actions, Plaintiff and the Class Members have
suffered significar.t damages.

40. Exercise of reasonable care by the Plaintiffs and the Class members could
not have eliminated the dangerous product or prevented the related injuries.

41. Plaintiff and the Class Members have been damaged enormously, and
they seek inj.unctive relief from further contamination, compensatory damages, punitive
damages for reckless and willful conduct, attorney fees and costs, and al! other proper
and just relief.

JURY TRIAL DEMANDED

42, Plaintiff demands a jury of twelve.

PRAYER

WHEREECRE, Plaintiff, on behalf of himself and all others similarly situated,
request that he and the other Class Members have judgment entered in their favor and
~against [}efendan-ts, as follows:

A.  An order ceriifying that this action, involving Plaintiff's and the
Class Members’ separate and distinct claims, be maintained as a nationwide class action
under Rule 23 of the Federal Rules of Civil Procedure and appointing Plaintiff and their

undersigned counsel to represent the Class;

B. An award, for Plaintiff's and each Class Members’ separate and
distinct clair-s, of compensatory damages and pre- and post-judgment interest thereon;

C. An award for Plaintiffs and the Class Members of punitive

damages for reckless and wanton conduct;

A g e o S
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D. Injunctive relief to prevent further contamination of the American

pet food supply; and

E. All other appropriate and just relief.

DATED: March 23, 2007 PATTON, ROBERTS, MCWILLIAMS
& CAPSHAW, L.L.P.

/e

]eremy Y.Hutchtnssmn

Jeremy Y. Hutchinson
Jack Thomas Patterson I1
Stephens Building

111 Center St., Suite 1315
Little Rock, AR 72201
Phone: (501) 372-3480
Fax: (301) 372-3488

Richard Adams

James C. Wyly

Sean F. Rommel

PATTON, ROBERTS, MCWILLIAMS
& CAPSHAW, L.L.P.

Century Bank Plaza, Suite 400

P.C. Box 6128

Texarkana, Texas 75505-6128

Phone: (903) 334-7000

Fax: (903) 334-7007

ATTORNEYS FOR PLAINTIFF
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UNITED STATES DISTRICT COURT, WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SUZANNE E. JOHNSON and CRAIG R. CV 7 | 4 5 5 C/
No.

KLEMANN, incividually and on behalf of all
others similarly situated,

Plaintiff, CLASS ACTION COMPLAINT
V.
MENU FOODS. a toreign corporation,

Defendant.

Plaintifts Suvzanne E. Johnson and Craig R. Klemann (*“Plaintiffs”), by and through their
undersigned attornzys, bring this civil action for damages on behalf of themselves and all others
similarly situated against the above-named Defendant and complain end allege as follows:

i NATURE OF ACTION

1. Plaintifts bring this action as a Class Action under Rule 23 of the Federal Rules of
Civil Procedure on behalf of all persons who purchased any dog or cat {ood that was produced
by defendant Menu Foods and/or has had a dog or eat become i1l or die as a result of eating the
lood,

2. The Defendant is a producer of, inter alia, dog and cal food, Menu Foods

produces dog and cat food sold under familiar brand names such as lams, Eukanubz and Science

CLASS ACT .ONCOMPLAINT -1 [|__|3
Case No. . z

HAGENG BERMAN
SG801 SHAPIRD (1P

F301 Al AvEwue, SUITL G0 » Sia s, WA FRICT
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DELVIE VL 14 1445 VI
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Diet. Mcw Fonds distributes its dog and cat food throughout the United States to retailers such
as Wal-Marl, Kreger and Safeway.

3. Dog and cat foed that the Defendant produced caused an unknown number of
dogs and :ats 1o become ill, and many of them to die.

4. Te date, Menu Foods has recalled 50 brands of dog food and 40 brands of cat
food that ave sickencd and killed dogs and cats. All recalled foed to date is ol the “cuts and

gravy wet” style,
5. As a result of the Defendant’s actions, Plaintiffs and other Class members have

suflered cconomic damage.
1l PARTIES

6. Plaiotiffs Suzanne E. Johnson and Craig R. Klemann have at all matenal times
boen residents of Meridian, ldaho. Ms. Johnson and Mr. Klemann have a pet that became sick
after eating Deferdant’s pet food.

7. Dcfendant Menu Foods is, upon information and belief, a corporation orgamzed
under the taws ol Canada that transacts business in Washington State.

{iIi. JURISDICTION AND VENLE

3. Sunject-matter jurisdiction is proper under 28 U.S.C. § 1332(2)(1) because the
Plaintiffs and Defendant are citizens of differcnt states and the amount in controversy excecds
£75.000.00. This Court has supplemental jurisdiction over the state-law claims under 28 U.8.C,
§ 1367.

9. Venue is proper in this judicial district under 28 11.5.C. § 1391(a) becausc the
Defendant systematically and continuously sold its product within this district and Defendant
fransacts busincss within this district,

Iv. CILASS ACTION ALLEGATION
10.  Plaintiffs bring this st as a class action under Rules 23(a), (b)(1), (b}2) and

{b){3) vf the Fec eral Rutes of Civil Procedure, on behalf of themselves and a Plaintiff Class (the

CLASS ACTION COMPLAINT -2 [LB.
Case No. b

HAGENS BERMAN
SCA0L 5HAPIRO Li¥
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“(lass™) composed of all persons who purchascd any dog or cat food that was produced by the
Defendant :nd/or has had a dog or cat become ill or die as a result of eating the food. Plaintiffs
reserve the right to modify this class definition before moving for class certification.

1. ‘The Class is ascertainable and there is a well-defined community of interest
among the membes of the Class.

12, Membership in the Class is so numerous as to make it impractical to bring all
Class members before the Court. The identity and exact number of Class members 1s unknown
but is estimated "o be at least in the hundreds, if not thousands considering the fact that Menu
Foods has -dentified 50 dog foods and 40 cat foods that may be causing harm 1o pets.

13.  Plantiffe’ claims arc typical of those of other Class members, all of whom have
suffered barm due to Defendant’s uniform course of conduct.

14. Plaintiffs are members of the Class.

15, ‘There are numerous and substantial questions of law and fact common to all ol
the members of the Class that control this litigation and predominate over any questions affecting
only individual members of the Class. The common issues include, but are not limited to, the
following:

(&) Was the Defendant’s dog and cat food materially defective, and unfit for
usc as dog or cat food?

(b} Whether Defendant breached any contract, implied contract or warranties
related to the sale of the dog and cat food?

{¢) Did the Defendant’s dog and cat food cause Plaintifls’ and other Class
members’ [zets o become ill7?

()  Were Plainti(ts and other Class members damaged, and, it so, whatas the
proper megsure (hereof?

(&) The appropriate form of injunctive, declaratory and other relicf.

CLASS ACTION COMPLAINY -3 [L -
Case No. by
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1361 bei Aweniog, SUNIL 2900 » Seaoib WA PSIO)
TELEPHIINE |304) #23-729F » FACSIMILE {234) £23 D5R4
00143k 11 161458 v ! 12241




Case 3:07-cv-00159-LRH-VPC Document4 Filed 04/09/2007 Page 16 of 40

T . .

16.  The prosecution of separaie uctions by members of the Class would create a risk
of cstablishing ircompatible standards of conduct for the Defendant - for example, one court
might decide that the Defendant is obligated under the law to pay damages to Class members,
and another might decide that the Defendant is not so obligated. Individual actions may, as a
practical matter, be dispositive of the interests of the Class.

17.  Plaintiffs will fairly and adequately protect the interests of the Class in that they
have no interests thit are antagonistic to other members of the Class and have retained counsc!
competent in the prosecution of class actions to represent themselves and the Class.

18. A class action is supcrior to other available methods for the fair and efficient
adjudicaticn of this controversy. Given (i) the substantive complexity of this litigation; (1) the
gize of ind. vidual Class members” claims; and (iii) the limited resources of the Class mgmbers,
few, it any, Class members could afford to scck legal redress individually for the wrongs
Defendant has cormmitted against them.

I9. VWithout a class action, the Class will continue to suffcr damage, Defendant’s
violations of the law or laws will continne without remedy, and Defendant wi il continue to enjoy
the fruits and procceds of its unlawful misconduct.

30, This action will foster an orderly and expeditious administration of Class claims,
economies of time, effort and expense, and uniformity of decision.

21, Luferences and presumptions of materiality and rehance are available to obtain
cluss-wide détenminations of those elements within the Class claims, as are accepted
methodolciies for class-wide proof of damages; alternatively, upon adjudication of Defendant’s
common l.ability, the Court can efficiently determine the claims of the individual Class
membcrs.

22 I'his action presents no difficulty that would impede the Court’s management of it
as & class actior, and a ¢lass action is the best (if not the only) available means by which
members of the Class can seek legal redress for the harm caused them by Defendeant.

CT.AS5 ACTION DOMPLAINT - 4 [|__|3
Case No, r

HAGENS BERMAN
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73 1n the abscnce of a class action, Defendant would be unjustly enriched because it
would be able to retain the bencfits and fruits of its wrongful conduct.

24, ' The Claims in this case arc also properly certifiable under applicable faw.

Y, STATEMENT OF FACTS

25 Plaintiffs Suzanne E. Johnson and Craig R. Klemann are owners of a male cat
named Oilie.

26  Ms. Johnson and Mr. Klemann purchased Special Kitty wet cat food from Wal-
Mart and et Pride wet cat food from Fred Meyer for Ollie to consume.

27, Ollic ate the Special Kitty and Pet Pride brand wet-style cat food for several years
before becoming ill.

28, Ollie became cxtremcly ill after consuming Defendant’s cat food and now suflers
from kidn =y problems.

79, 1n March 2007, Menu Foods recalled 50 brands of cuts and gravy wet-style dog
food and €0 brands of cuts and gravy wet-style cat food that had caused dogs and pets to become
ill. One camtmon symptom in the sick animals was kidney failure,

30.  The Special Kitty wet cat fuod from Wal-Mart and the Pet Pride wet cat food
from Fred Meyer that Ollic consamed for several years before becoming il are brands that Menu
Foods recalled.

31, As arcsult of Defendant’s acts and omissions Plaintifts and other Class members
have suffered economiz damage.

vi.  BREACH OF CONTRACT
32, Plintifi’s reatlege ali prior allegations as though fully stated herein.
33, Plaintiffs and Class members purchased pet food produced by the Defendant

bascd on the understanding that the tood was safe for their pets to consume.,

CLASS ACTION COMPLAINT < 5 -
Case Na, “1 .-3

HAGENS BERMAN
SOBROL SHARIRO LLP
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34, Tha pet food produced by the Defendamt was not safe for pels to consume and
caused dogs anc cals to become ill. The unsate nature of the pel fuod constituted a breach of
contract.

35, As aresult of the breach Plaintiffs and Class members suffered damages that may
fairly and weasonanly be considered a4 arising naturally from the breach or may reasonably be
supposcd te have seen in the contemplation of the parties, at the time they made the contract, as
the probable result of the hreach of it.

Vil. UNJUST ENRICHMENT

36.  Tluintiffs reallege all prior allepations as though fully stated herein.

37. Defendant was and continues to be unjustly enriched at the expense of Plaintiffs
and other (Class members,

38.  Defendant should be required to disgorge this unjust enrichment.

VIH. UNLAWFUL, DECEPTIVE AND UNFAIR BUSINESS PRACTICES

39.  Plaintiffs reallege all prior allegations as though fully stated herein,

40, Diciendant’s sale of tainted pet food constitutes an unlawtul, deceptive and unfair
husiness act within the mcaning of the Washington Consumer Protection Act, RCW 19.86 ef
seq., and similar statutory enactments of other states (including consumer protection and
consumer sales practice acts).

41 Cefendant’s salc of hazardous pet food has the capacity to deccive a substantial
portion of the public and to affect the public interest.

42.  As aresult of Defendant’s unfuir or deceptive acts or practices, Plaintiffs and
other Class members sullered injurics in an amount to be proven at trial.

IX. BREACH OF WARRANTIES
43, Poamtifts reallcge all prior allegations as though fully stated herein.
44, Cat food and dog fvod produced by Menu Foods are “goods™ within the meaning

of Uniform Commercial Code Article 2.

CLASS ACTION €OMPLAINT -8 "
Case No. -

HAGENS BERMAN
SQBOL SHAPIRG LLF

1301 ik Avenue, SUTF 2900 » SraliiE WA S DL

GER-11 18 TELLFHONE £204) A231-7792 v FATLIMILL {204) 4210594
D 85R- Iya v




A

~

26

Case 3:07-cv-00159-LRH-VPC Document4 Filed 04/09/2007 Page 19 of 40

_—_— St

45 Delendant’s conduct as described herein constitutes breach of an implicd or
express warranty of affirmation.

4€ - Defendant’s conduct as described herein constitutes breach of an implied
warranty of merchantability.

47.  TDefendant’s conduct as described herein constitutes breach of an implied
warranty ©f fitness for a particular purpose.

4%.  As a proximate result of the aforementioned wrongful conduct and breach,

Plaintiffs :nd other Class members have suffered damages in an amount to be proven at trial.
Defendant had acual or constructive notice of such damages.
X. PRAYER FOR RELIEF

WHERFFORE, Plaintiffs and CTass members request that the Court enter an order of
judgment against Defendant including the following:

Certificztion ot the action as a class action under Rule 23(b)(1) - (3) of the Federal Rules
of Civil Procedure with respect (o the claims for damages, and appointment ol Plaintitfs as Class
Representative e.ad their counsel of record as Class Counsel;

Actual damages (including all general, special, incidental, and consequential damages),
statutory damages (inchuding treble damages), punitive damages (as allowed by the law(s) of the
states having a legally sufficient connection with Defendant and its acts or omissions) and such
other reliet as provided by the statutes cited herein;

Pre ndpment and post-judgment interest on such monetary relief;

Equitable reliet in the form ol restitution and/or disgorgement of all unlawul or illegal
profits received by Delendant as a result of the untair, unlawtul and/or deceptive conduct alleged
herein;

Dthr appropriate injunctive relief;

The zosts of bringing this suit, including reasonable attorneys’ fees; and

such other veliet as this Court may deemn just, cquitable and proper.
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DATED this 27th day of March, 2007.
HAGENS BERMAN SOBOL SHAPIRQ LLP

By: _»

Steve W. Berman, WSBA #12536
1301 Fifth Avenue, Suitc 2900
Seattle, Washington 98101
Telephone: (206) 623-7292

E-mail: steve(@hbsslaw.com

Philip H. Gordon

Bruce S. Bisthine

Gordon Law Offices

623 West Hays St

Boise, ID 83702
Telephone: (208) 345-7100

Facsimile: (206) 623-0594
E-mail: pgordon(igordonlawoffiges.com

Attorneys for Plaintiffs
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UNJTED STATES DISTRICT COURT, WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

STACEY HELLER, TOINETTE ROBINSON,
DAVID EAPP, und CECILY AND QV O 7 - O 4 5 3 Y
TERRENCE MITCHELL, individually and on 0
behalf of alf others similarly situated,
' CLASS ACTION COMPT.AINT
Plaintift,
V.

MENU FJ0DS, a foreign corporation,

Detfendant.

Plaintitly Stacey Heller, Toinctte Robinson, David Rapp, and Cecily and Terrence
Mitchell (“Plaintiffs”), by and through their undersigned attomneys, bring this civil action for
damages on behalt of themselves and all others similarly situated against the above-named
Defendanr and complain and ailege as follows:

i NATURE OF ACTION

1. Pluintiffs bring this action as a Class Action under Rule 23 of the Federal Rules of
Civil Procedure on behalf of all persons who purchased any dog or cat food that was produced
by defendant Meru Foods and/or has had a dog or cat beeome ill or die as a result of cating the
tood.

2. I'hz Defendant 15 a producer of, inter alia, dog and cat food. Menu Foods

produces cog arad cat food sold under familiar brand names such as lams, Eukanuba and Science
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Cuasc No. -

HAGENS DERMAN
SOBGL SHAPRD LR

PR Firny Avrrag, SUITE 2900 » Seasiik, WA #4101

WLLHHUNL |208] 823 72%7 & FACSIMIF [206) 623-C594
001958 11 LAN%5 Y

CC




23
24
25
26

Case 3:07-cv-00159-LRH-VPC Document4 Filed 04/09/2007 Page 23 of 40

o E

Dict. Meru Foods distributes its dog and cat food thronghout the United States to retailers such
as Wal-Mart, Kreper and Safeway.

3. Dag and cat food that the Defendant produced caused an unknown number of
dogs znd cats to become ill, and muny of them Lo die.

4, Te date. Menu Foods has recalled 50 brands of dog food and 40 brands of cat
food that have sickened and kilicd dops and cats. All recalled food 10 date is of the “cuty and
gravy wet” s':lyl‘::.

5. As a result of the Detendant™s actions, Plaintifts and other Class members have
suffered economiz damage.

. PARTIES

6. Plaintiff Stacey [leller has at all material times been a resident of Pulask,
Virginia. Ms. Hcller had a pet that became sick and dicd after cating Defendant’s pet food.

7. Plaintift Toinetlc Robinson has at all matcrial times been a resident of Truckee,
California. Ms, Robinson had a pet that became sick and died afier eating Defendant’s pet food,
R. Pluintitt David Rapp has at all material times been a resident of Hannover
‘Township. Penrisvivania. Mr. Rapp had a pct that became sick and dicd after cating Defendant’s

pet food.

9. Maintifls Cecily and Terrence Mitchell have at all matenal times been a resident
of Seattle, Washington. The Mitchells had a pet that becamce sick and dicd after cating
Delendant’s pet food.

10.  Defendant Mcnu Foods is, upon information and belict, a corporation organized
under the laws of Canada that transacts business in Washington State.

1. JURISDICTION AND YENUE
11, Subject-matter jurisdiction is proper under 28 U.S.C. § 1332(a)(1) because the

Plaintiffs and Defendant are citizens of different states and the amount in controversy cxcecds
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$75.000.00. This Court has supplemental jurisdiction over the state-law claims under 28 U.S.C.
§ 1367.

12, Venug is proper in this judicial district under 28 U,S.C. § 1391(a) because the
Defendant systematically and continuously sold its product within this district and Defendant
transacts business within this district.

V. CLASS ACTION ALLEGATION

13.  Flaintiffs bring this suit as a class action under Rules 23(a), (b)(1), (b}(2) and
(b)(3) of the Federal Rules of Civil Pracedure, on behall of themselves and a Plantitt Class (the
“Class™) composed of all persons who purchased any dog or cat food that was produced by the
Defendant and/or has had a dog or cat become ill or die as a result of cating the food. Plaintiffs
reserve the right to modify this class definition before moving for class certification.

14, The Class is ascertainable and there s & well-defined community of interest
among the :nembers of the Class.

15, Membership in the Class is so numerous as to make it impractical to bring all
Class members before the Court. The identity and exact number of Class members is unknown
but 1s estimated to be at [cast in the hundreds, 1f not thousands copsidering the fact that Menu
Foods has identificd 50 dog foods and 40 cat toods that may be causing harm to pets.

16, Plaintiffs’ claims arc typical of those of other Class members, all of whom have
suffered harm due to Defendant’s uniform course of conduct.

17. Plantiffs are members of the Class.

18.  There are numerous and substantial questions of law and fact common to all of
the members of the Class that control this Titigation and predominate over any qucstions affecting
only individual members of the Class. The common issues include, but are not limited to, the
following:

(a) Was the Defendant’s dog and cat food materially defective, and unfit for
use as dog or cat food?

| CLASS ACTON COMPLAINT -1 [L ~
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() Whether Defendant breached any contract, implied contract or warranlies
related to the sale of the dog and cat food!

{c) Did the Defendant’s dog and cat food cause Plaintifts’ and other Class

members” pets 1o become 11?7

(<) Woere Plaintiffs and other Class members damaged, and, if so, what is the
proper maasurs thereol?
{¢) ‘The appropriate form of injunctive, declaratory and other relicf.

IR The prosecution of separate actions by members of the Class would creatc a risk
of cstablishing incompatible standards of conduct for the Defendant — for example, one court
might decide taat the Defendant is obligated under the law to pay damages to Class members,
and another m ght decide that the Defendant is not so obtigated. Individual actions may, as a
practical mattcr, be dispositive of the interests of the Class.

20, PlaintitTs will fairly and adequately protect the interests of the Class in that they
have no interests that arc antagonistic to other members ot the Class and have retained counsel
competent in the prosccution of class actions to represent themselves and the Class.

21. A class action is superior to other available methods for the fair and elficient
adjudication o’ this controversy. Given (i) the substantive complexity of this Jitigation; (1i) the
size of individual Class members™ claims; and (iii) the limited resources of the Class members,
few, if any, Class members could aflord to seek legal redress individually for the wrongs
Defendart has commilted against then.

22, Without a class action, the Class will continue to sulfer damage, Defendant’s
violations of ke law or laws will continuc without remedy, and Deftendant will continue to enjoy
the fruits and proceeds of its unlawful misconduct.

2%, This action will foster an orderly and expeditious administration of Class claims,

economies of t:me, effort and expense, and uniformity of decision.
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24, Inferences and presumptions of matcriality and reliance arc available to obtatn
class-wide determinations of those elements within the Class claims, as are accepted
methodologies for class-wide proof of damages; altcrnatively, upon adjudication of Defendant’s
common liabi ity, the Court can elficiently determine the claims of'the individual Class

membery.

25, 'Lhis action presents no difficulty that would impede the Court’s management of it
as a class action, and a class action is the best (if not the only) available means by which
members of the Tlass can seek legal redress for the harm caused them by Defendant.

24, Inthe absence of a class action, Defendant would be unjustly enriched because 1t
would bc able to retain the benefits and fruits of its wrongful conduct.

27, The Claims in this case are also properly certifiable under applicable Taw,

Y. STATEMENT OF FACTS
23, Plaintiff Stacey Heller was the owner of a female cat named Callie.

29, Ws. Hefler purchased Special Kitty wet cat food from Wal-Mart [or Callie (o

consume.
30.  allie ate the Spceial Kitty brand wet-style cat food for several years before her
death.
3. Callic became extremely ill during the week of March 12, 2007. On March 14,

2007, Ms. Hcller took Callie to a veterinarian, who informed her that Callie had sutfered kidney
failurc, also known as acute renal failure. On March 19, 2007, Callie had to be euthanized.

3z Plaintiff Toinctte Robinson was the owner of a femsale dog named Lhotsc.

32 Ms. Robinson purchased Priority U.S. brand wet dog food from Sateway for
Lhotse to consume.

34. Lhiotse ate the Prionity U.S. brand wet dog food before her death.
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14, Lhotse became extremely ill during the end of January 2007, On February 1,
2007, M. Robinson took Lhotse to @ veterinarian, who informed her that Lhotsc had suffered
kidney failure On February 15, 2007, Lhotse had to be euthanized.

36.  Plaintiff David Rapp was the owner of a male dog named Buck.

37, Mr. Rapp purchased Weiss Total Pet wet-style dog food for Buck to consume.

38, Buck became extremely ill in early February 2007, On February 10, 2007, Mr,
Rapp took Buck to a veterinarian, who informed him that Buck had saffered kidney failure.

Buck died soon aftcrwards.

32 Plaintilts Cecily and Terrence Mitchell were the owners of a male cat named
Yoda.

413, 'T'he Mitchells purchased Tams wet cat food from QFC for Yoda to consume,

41.  Yoda beeame extremely il and died after cating lams wet pouches.

43 Ir. March 2007, Mcnu Foods recalled 50 brands of cuts and gravy wet-style dog
food and <0 brands of cuts and gravy wet-style cat food that had caused dogs and pets to become

ill. One common symptom in the sick animals was kidney failure.

43, Tac Special Kitty wet cat food trom Wal-Mart that Callic consumed for several
years helore her death is onc of the brands that Menu Foods recalled.

44 The Priority U.S. brand wet dog food from Safeway that Lhotse consumed before

her death is also one of the brands that Menu Foods recalled.

4%, The Weiss Total Pet wet-style dog food that Buck consumed before his death is

another of the brands that Menu Foods recatled.

46.  The lams wet cat food from QFC that Yoda consumed years before his death is

also ome o the brands that Menu Foods recalled.

47 Ag o result of Defendant’s acts and omissions Plaintiffs and other Class members

have sullered economic damage.
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VE. BREACH OF CONTRACT

4%, P aintiffs reallege all prior allegations as though fully stated herein.

49. P aintiffs and Class members purchased pet food produced by the Defendant
based on the understanding that the food was safe tor their pets to consume.

50.  The pet food produced by the Defendant was not safe for pets to consume and
caused dogs and vats to become i1l. The unsafe nature of the pet food constituted a breach of
contract,

S1.  Asaresclt of the breach Plaintiffs and Class members suffered damages that may
fuirly and 1easorably be considered as anising naturally from the breach or may reasonably be
supposad b have been in the contemplation of the parties, at the time they made the contract, as
the probab @ resnlt of the breach of it,

Vi, UNJUST ENRICHMENT

52, Plaintifts reallege all prior allegations as though fully stated herein.

$3.  Diefendant was and continues to be unjustly cnriched at the expensc of Plaintiffs
and other Class members.

54.  Lefendant should be required to disgorge this unjust enrichment.

VIII. UNLAWFUL, DECEPTIVE AND UNFAIR BUSINESS PRACTICES

55. - Plantiffs reallege all prior allegations as though fully stated herein.

56. Cefendant’s salc of tainted pet food constitutes an unlawful, deceptive and unfair
business act within the meaning of the Washington Conswner Protection Act, RCW 19.86 ¢/
seg., and similar statutory cnactments of other states (including consumer protection and
consumer sales practice acts).

57.  Trefendant’s sale of hazardous pet food has the capacity to deceive a substantial
portion of the public and to aftect the public interest.

58. A5 a result of Defendant’s unfair or deceptive acts or practices, Plaintilts and

other Clasy members suffered injuries in an amount to be proven at trial.
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iX. BREACH OF WARRANTIES

5G.  Plaintiffs reatlege all prior allegations as though fully stated herein.

60. Cat food and dog food produced by Menu Foods are “goods™ within the meaning
of Uniform Commercial Code Article 2.

6. Dicfendant’s conduct as described herein constitutes breach of an implied or
express warranty of affirmation.

62 Defendant’s conduct as described herein constitutes breach of an implied
warranty of merchantability,

€3, Delendant’s conduct as described herein constitutes breach of an implied
warranty of firness for a particular purposc.

64, Asaproximate result of the aforementioned wrongful conduct and breach,
Plaintifl’s and other Class members have suffered dumages in an amount to be proven at trial.
Defendant had actual or constructive notice of such damages.

X. PRAYER FOR RELIEF

WHERFFORE, Plaintiffs and Class members request that the Court enter an order of
judgment against Defendant including the following:

Cerlification of the action as a class action under Rule 23(b)(1) - (3) of the Federal Rules
of Civil Procedure with respect to the claims for damages, and appointment of Plaintiffs as Class
Representative and their counsel of record as Class Counsel,

Actual damages (including all general, special, incidental, and consequential damuges),
statutory damagss (including treble damages), punitive damages (as allowed by the law(s) of the
states having a logally sufficient connection with Defendant and its acts or omissions) and such
other reliel as provided by the statutes cited herein;

Prejudyraent and post-judgment interest on such monetary relief;
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Equitable relief in the form of restitution and/or disgorgement of all unlawtul or illcgal

profits received by Defendant as a result of the unfair, uniawful and/or deceptive conduct alleged

hereir
O:her appropriate injunctive relief;
The costs of bringing this suit, including reasonable attorneys’ fees; and
Such other relisf as this Court may deem just, equitable and proper.

DATED this 27th day of March, 2007.
1{AGENS BERMAN SOBOL SHAPIRO .LP

By: /s/ Steve W, Berman gf"“*—*‘ o
Sieve W. Beriman, WSBA #12536

1301 Fifth Avenue, Suite 2900

Seattle, Washington 98101

Telephone: (206) 623-7292

Facsimile: (206) 623-0594

C-mail: stevef@hbsslaw.com

MYERS & COMPANY, P.LL.C.
Michael David Mycrs

1809 Scventh Avenue, Suite 700
Seattle, Washington 98101

Telephone: (206) 398-1188

Facsimile: (206) 400-1112

E-mail; mmyers@myers-company.com

Attorneys for Plaintiffs
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UNTTED STATES DISTRICT COUR'T, WESTERN BISTRICT OF WASHINGTON
AUDREY KQORNFELIUS and BARBARA
SMITH, ir dividuelly and on behalf of all others

AT SCATTLE
C07-0454n
similarly situated, No.

Plaintiff, CLASS ACTION COMPLAINT

v,
MENU FCODS, a foreign corporation,

Detendant,

Plaintiffs Audrey Komelius and Barbara Smith (“Plaintifis”), by and through their
undersigne:] attorneys, bring this civil action for damages on behalf of themselves und all others
similarly situated| agazinst the above-named Defendant and complain and allcge as follows:

L. NATURE OF ACTION

1. Plaintiffs bring this action as a Class Action under Rule 23 of the Federal Rules of
Civil Procedure on hehalf of all persons who purchased any dog or cat food that was produced
by defendant Meunu Foods and/or has had a dog or cat become ill or die as & result of eating the

food.

2 The Defeadant is a producer of, inter alia, dog and cat food. Menu Foods

produces doy and cat food sold under familiar brand names such as lams, Fukanuba and Science
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Diet. Mera Foods distributes its dog and cat food throughout the United States to retalers such
as Wal-Magt, K-oaer and Safeway.

3. Dog and cat food that the Defendant produced caused an unknown nuriber of
dops and cals te become ill, and many of them to die.

4, To date, Menu [oods has recalled 50 brands of dog food and 40 brands of cat
food that bave sicicencd and killed dogs and cats. All recalled food to date is of the “cuts and
gravy wet” style.

3 As a result of the Defendant’s actions, Plaintiffs and other Class mecimbers have

suffered economic damage.
. PARTIES

6. Piaintiff Audrey Korneljus has at all material times been a resident of Ferndale,
Washingten, Ms. Komelius has a pet that became sick aller eating Defendant’s pet food.

7. Flaintiff Barbara Smith has at all material times been a resident of Bremerton,
Washingten, Ms. Smith has a pet that became sick after cating Defendant’s pet lood.

g, [ endant Menu Foods is, upon information and belicf, a corporation organized
undcr the Tuws ¢f Canada that transacts business in Washington State.

M. JURISDICTION AND VENUE

9. Subject-matter jurisdiction is proper under 28 U.S.C. § 1332(a)(1) because the
Plaintifis und Defendant are citizens of difierent states and the amount in controversy excecds
$75,000.00, This Court has supplemental jurisdiction over the statc-faw claims under 28 U.S.C.
§ 1367.

10, Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because the
Defendant systematically and continuously sold its product within this district and Defendant

transacts business within this district.
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IV. CLASS ACTION ALLEGATION
11, Plaintiffs bring this suit as a class action under Rules 23(a), (b)(1), (b¥2) and
(b)(3) of the Federal Rules of Civil Procedure, on behalf of themselves and a Plaintift Class (the
*Class™) composad of all persons who purchased any dog or cat food that was produced by the
Defendart andior has had a dog or cat become ill or die as a result of eating the food. Plaintiffy
reserve the right o modify this class definition before moving for class certilication.

2 The Class is ascertainabie and there is a well-defined community of interest

among the mernters of the Class.

13, Membership in the Class is 50 numerous as to malke it impractica) to bring all
Class members before the Court, “The identity and cxact number of Class members is unknown
but is estimated 10 be at Jeast in the hundreds, if not thousands considering the fact that Mena
Foods has ideniified 30 dog touds and 40 cat foods that may be causing harm to pets.

14.  Plaintifls’ claims arc typical of those of gther Class members, all of whom have
suffered harm due to Defendant’s uniform course of conduct.

15, Plaintiffs are members of the Class.

16. There are numerous and substantial questions of faw and fact common to all of
the membiers of the Class that control this htigation and predominatc over any questions affecting
only individua) members of the Class. The common issues include, but are not limited to, the
following:

(a)  Waus the Defendant’s dog and cat food materially defective, and unfit for
usc as dog or ¢l food?

b} Whether Defendant breached any countract, implied contract or warranties
related 10 he sale of the dog and cat food?

©) Did the Defendant’s dog und cat food causc Plaintiffs’ and other Class

members’ pets to become 1117
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()] Were Plaintiffs and other Class members damaged, and, it so, what is the
proper measwe thereot?
(2)  The appropnate form of injunctive, declaratory and other reliel.

[T, The prosccution of separate actions by members of the Class would create a visk
of establishing incompatible standards of conduct (or the Detendant — for example, onc court
might decide thit the Defendant is obligated under the law to pay damages to Class members,
and another might decide that the Defendant is not so obligated. Individual actions may, as a
practical matter, be dispositive of the interests ot the Class.

18, Plaintitfs wilf fairly and adequately protect the interests of the Class in that they
have no interests that arc antagonistic to other members of the Class und have retained counsel
competent in the prosecution of class actions to represent themselves and the Class.

17, A class action is supenior to other available methods for the fair and efficient
adjudication o this controversy. Given (i) the substantive complexity of this litigation: (11) the
sive of individual Class members’ claims; and (iii) the limited resources of the Class members,
few, if arv, Class members could afford to seek legal redress individually for the wrongs
Defendard has commirted against them.

20 Without a ¢lass action, the Class will continue to suffer damage, Defendant’s
violations of the ‘aw or laws will continue without remedy, and Defendant will continue to enjoy
the fruits and proceeds ot 1ts unlawful misconduct,

21, This action will foster an orderly and expeditious administration of Class claims,
economics of time, effort and cxpense, and uniformity of decision.

22, nferences and presumptions of materiality and reliance are available (o obtain
class-wide determinations of thosc clements within the Class claims, as are accepted
methodologies for class-wide proof of damages; altematively, upon adjudication of Defendant’s
common liability, the Court can efficiently determine the claims of the individual Class
membgrs.
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73, This aclion presents no difficulty that would impede the Court’s management o fit
as a class action, and a class action is the best (if not the only) available means by which
members af the Class can seek legal redress for the harm caused them by Defendant,

24. a1 the abscnce of a class action, Defendant would be unjustly enriched because it
would be uble to retain the benefits and fruils of its wrongful conduct.

25, The Claims in this case are also properly certifiable under applicable law,

V. STATEMENT OF FACTS

26.  2laintiff Audrey Kornclius is the owner of a puppy named Shiwa.

27.  Ms. Kornelius purchased Nutro Natural Choice Puppy for Shiwa to consumeé.
28. Shewa became extremely ill after consuming Defendant’s dog food.

29. 2laintifi Barhara Smith is the owner of a cat named Neko.

3C. s, Smith purchased Priority U.S, brand cat food from Safeway for Neko (o
consume.

31.  Ncko became extremety i1l after consuming Defendant’s cat food. Ms. Smith’s
veterinarian has informed her that Neko will nced monitoring for life.

32, .n March 2007, Menu Foods recalled 50 brands of cuts and gravy wet-style dog
food and 40 brends of cuts and gravy wet-style cat food that had caused dogs and pets to become
ill. One commoen symptom in the sick animals was kidney failure.

3. ‘The Nutro Natural Choice Puppy food that Shiwa consumed is one of the brands
that Menu Foods recalled.

34. The Priority U.S. brand cat food from Safeway that Neko consumed is also one of

the brands that Menu Foods recalled.

33, 4y a result of Defendant’s acts and omissions Plaimtiffs and other Class members

‘Thave suffered ecomomic damage,

¥i. BREACH OF CONTRACT

36.  Plaintills reallcge all prior allegations us though fully stated hercein.
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37, [ ajntiffs and Class members purchased pet tood produced by the Detendant
based on e understending that the food was safe for their pets to consume,

38.  'The pet food produced by the Defendant was not safc for pets to consume and
caused dogs and cats to become ill. The unsa fe nature of the pet food constituted a breach of
contract.

19, As arcsult of the breach Plaintiffs and Class members suffered damages that may
fairly and reasonably be considered as arising naturally from the breach or may reasonubly be
supposed to have been in the contemplation of the parties, at the time they made the contract, as
the prabable result of the breach of it

VIL. UNJUST ENRICHMENT

40 Flaintiffs realtcpe all prior allegations as though fully stated herein,

41 Delendant was and continues to be unjustly cariched at the expense off Plaintiffs
and other (‘Tass members.

42, Defendant should be required to disgorge this unjust enrichment.

VI, TUNLAWFUL, DECEPTIVE AND UNFAIR BUSINESS PRACTICES

43, Plaintiffs reallege all prior allegations as though fully stated herein,

44, | Defendant’s sale of tainted pet food constitutes an unlfawfil, deceptive and unfair
business zct within the meaning of the Washington Consumer Protection Act, RCW 19.86 e
seq., und similar statutory cnactments of other states (including consumer protection and
consumer sales prachice acts).

45, Defendant’s sale of hazardous pet food has the capacity to deceive a substantial
portion ol the public and to affect the public interest.

46 Auaresult of Defendant’s unfair or deceptive acts or practices, Plaintifts and
other Class memnbers suffered injurics in an amount to be proven at trial.

1X. BREACH OF WARRANTIES

47 Plaintiffs reallege all prior allegations as though fully stated herein.
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45, Catfood and dog food produced by Meiu Foods are “goods™ within the meaning
of Unilormm Commercial Code Article 2.

43, Diefendant’s conduct as described herein constitutes breach of an implied or
express warranty of affirmation.

50, Ciefendant’s conduct as described hercin constitutes breach ofan implicd
warranty of merchantability.

51, Defendant’s conduet as described herein constitutes breuch of an implied
warranty of fitness for a particutar purpose.

52, Asaproximate result of the aforementioned wrongtul conduct and breach,
Plaintiffs and other Class members have suffered damages in an amount to be proven at trial,
Defendant had actual or constructive notice of such damages.

X. PRAYER FOR RELIEF

WHEK.LFORE, Plaintiffs and Class members request that the Court enter an order of
judpment against Defendant inchuding the fotlowing:

Certifica-ion of the action as a class action under Rule 23¢(b)(1) - (3) of the Federal Rules
of Civil Procedure with respect to the claims for damages, and appointment of Plaintiffs as Class
Representative and their counsel of record as Class Counsel;

Actual damages (including all general, special, incidental, and consequential darnages),
statutory damages (including treble damages}, punitive damages (as allowed by the law(s) of the
states having a legally sullicient connection with Defendant and its acts or omissions) and such
other reliel as provided by the statutes cited herein;

Pizjudgment and post-judgment interest on such monetary relict;

Equitable retief in the form of restitution and/or disgorgement of all unlawful or illegal
profits reccived by Defendant as a result of the unfair, unlawful and/or deceptive conduct alleged
herein,

Other gpptopnate injunciive reliel]

CLASS ACTION COMPLAINT -7 [I..B
(ase Mo. -

HAGEMS BERMAN
SOBOL SHAPIKL HP

1301 Bt AvBrye, SUITE 1930 = ArntTLE WA YU
TEIRPADME (208) 823 7297 « FAD ML 1204) AR.0394
D019m-19 141965 ¥




Case 3:07-cv-00159-LRH-VPC ~ Document 4  Filed 04/09/2007 Page 39 of 40

I The costs of bringing this suit, including reasonable attorncys’ fees; and

2 Such ciher relicf as this Court may deem just, equitable and proper.

3 DATELD this 27th day of March, 2007.

4 HAGENS BERMAN SOBOL SHAPIRO LLP

6 By: /s/ Steve W, Berman _QQ-—-//-

Steve W, Berman, WSBA #12536

7 1301 Fifth Avenue, Suitc 2900
Scattle, Washington 98101
8 Telephone: (206) 623-7292
Facsimile: (206) 623-0594
0 FE-mail: steve@hbssiaw.com
10
, MYERS & COMPANY, P.1.L.C.
R Michael David Myers
12 WSBA No. 22486

- Myers & Company, P.I.L.C.

13 1809 Seventh Avenue, Suite 700
’ Scattle, Washington 98101

Telephone: {206) 398-1188

14 ‘
Facsimile: (206) 400-1112

15 E-mail: mmyers@mycrs-company. com
16 Attorneys for Plaintiffs
17
18
19
20
21
22
23
24
25
26
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