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FACTS
11.  Menu Foods holds itself out to the public as a manufacturer of safe, nutritious,

and high-quality dog and cat food.

12. It makes numerous express warranties about the quality of its food and its
manufacturing facil:ties.

13, For example, Menu Foods touts the ¢laim that it “manufacture(s] the private label,
wet pet-food industry’s most comprehensive product program with the highest standards of
quality” and i- operates “state-of-the-art” manufacturing facilities in the United States and

Canada.

14.  Menu Foods intended for pet owners to believe its statements and trust that its pet
food is of first-rate quality,

15, On or abou: March 16, 2007, Menu Foods announced a recall of approximately 42
brands “cuts and gravy” style dog food and 51 brands of “cuts and gravy” style cat food, all

produced at Menu Feods® facility in Emporia, Kansas, between December 3, 2006 and March 6,

2007,

16. Weeks before the recall, Menu Foods had received numerous complaints
indicating that pet food originating from the Emporia plant was killing pets.

17.  Asa result of these complaints, Menu Foods tested its food on approximately 40
to 50 pets. Seven of those pets died after ingesting the food.

18. Despite having actual knowledge of both the complaints it received and its own
study, Menu Foods delayed for weeks before issuing the notice of recall.

19. Lver then, irs recall was conducted in a negligent manner. For example, both its

website and the tol -free number it provided to the public were frequently non-operational.
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FACTS RELATING TO THE NAMED PLAINTIFF

20. On or about February 25, 2007 Plaintiff purchased a 24 can variety pack of IAMS
adult cat food from a Walmart store for her thriteen year-old cat, Gizmo, her thirteen year-old cat,
Ziggy, and her eleven year-old cat, Oreo.

21.  Menu Foods is the manufacturer of JAMS adult cat food.

22, Oncrabout March 4, 2007, shortly after ingesting Menu Food's cat food, Gizmo
went into rena! failure. Gizmo's kidneys shut down, and on March 5§, 2007, she had to be put
down.

23, Osborne incurred over $1,200 in veterinary expenses relating to the attempts to
save Gizmo's life ard, in addition, tc save her other cats. Specifically, another 13 year-old cat,
Ziggy has been ill with problems since ingesting the same food, and Oreo, an 11 year-old cat
owned by Osborne has also been sick.

24, {3izo had been with Osbome's family since 1994.

25, The loss of Gizmo and illness to her other pets has been devasting to Osborne.

CLASS ALLEGATIONS

26. ()sbone brings this action, pursuant to FRCP 23(b}3), on behalf of herself and a
class (the “Clzss™) consisting of herself and all others who purchased pet food in the United
States that was ultimately subject to the March 16, 2007 Menu Foods recall.

27. Upon information and belief, there are over 100,000 members of the Class such
that joinder of all mem>ers is impracticable.

28. (_ommon guestions of law and fact exist as to all members of the Class and
predominate over questions affecting individual members. Common questions for the Class

include:
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(a) Did Menu Foods act negligently in failing to prevent contamination of its
pet food?

(b) Did Menu Foods act negligently in failing to wam its customers in a
timely and effective ranner of the danger of its pet food?

{c) Did Menu Foods’ breach express and/or implied warranties relating to the
sale of its pet food?

29.  Osbcrne will fairly and adequately protect the interests of the Class, her claims
are typical of the clzims of the members of the class, and she has retained counsel competent and
experienced in class action .itigation,

30. A Class action is superior to other available methods for fairly and efficiently
adjudicating this controversy because, among other things, (a) joinder of ali members of the class
in impracticable, and (b) mzny members of the class cannot vindicate their rights by individual

suits because their damages are smail relative to the burden and expense of litigating individual

actions.
COUNT 1
{Breach of Warranties)
31.  Plainiff incorporates by reference the foregoing allegations.
32, Menu Foods breached express warranties to Plaintiff and violated the Uniform

Commercial Code.

33. Menu Foods breached implied warranties to Plaintiff and violated the Uniform

Commercial Cide.

34.  Menu Foods breached the implied warranty of merchantability.
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35,  Asaproximate cause of this misconduct, plaintiff and her class suffered actual

damages, in¢ uding without limitation the cost of the contaminated pet food and resulting

veterinary bills,

WHEREFCRE, Plaintiff, on behalf of herself and the Class, prays for the following

relief:

1. An crder certifying the Class as defined above;

2. An award of actual damages;

3. Appropriate injunctive relief;

4. Medical monitoring damages;

3. Reasonable attorney’s fees and costs; and

6. Such further and other relief the Court deems appropriate.
COUNT II
{(Negligence)

36, Plaintiff incorporates by references the foregoing allegations.

37. Menu Foods owed its customers a duty to offer safe, non-contaminated products
in the stream cf commerce.

38.  Memu Foods breached this duty by failing to exercise care in the producing,
processing, menufacturing and offering for sale of the contaminated per food described herein.

39.  Menu Foods further breached this duty by failing timely and effectively to warn
plaintiff and the class of contamination even after it had actual knowledge of that fact and of

the resulting risks,



Case 3:07-cv-00159-LRH-VPC Document 4  Filed 04/09/2007 Page 5 of 40

Pt

40, Asa proximate cause thereof, plaintiff and her class suffered actual damages,

including without limitation the cost of the contaminated pet food and any resulting veterinary

bills.
WHEREFORE, Plaintiff, on behalf of herself and the Class, prays for the following
relief:
1. An order certifying the Class defined above;
2. An award of actual damages;
3. Appropriate injunctive relief;
4. Medical monitoring damages;
5. Reasonable attorney’s fees and costs; and
6. Such further and other relief the Court deems appropriate.
JURY DEMAND
Plaintiff requests trial by jury of all claims that can be so tried.
T
March 26, 2057 By:_ ) /’// T~

Bruce E. Newman

NEWMAN, CREED & ASSOCIATES
89 North Street, Route 6

P.O. Box 575

Bristol, CT 06011-0575

(860) 583-5200

Federal Bar No.: 12301
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CLASS ACTION COMPLAINT

Plaintiff, Jacqueline Johnson, through her attorneys, Progressive Law Group LLC and
Larry 1. Drury 1.td., on behalf of herself and all others similarly situated, complains
agains! Defandants, upon personal knowledge as to herself, and as to all other matters
upon information and belief based upon, among other things, the investigation made by
her attorneys, as follows:

INTRCDUCTION
1. This is a zonsumnar class action seeking redress for thousands of consumers who
purchased pet foad proditcts made by Defendant, Menu Foods Income Fund, and
marketed and sold by Defendants, The Proctor & Gamble Company, The lams Company,

and by other unnamed Defendants {*Defendants™).
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2. Many consumners, like Plamntiff, have pets who have died, or suffered kidney
failure or ¢rher injury from eating Defendants’ pet food.

PARTIES
3, Plaintiff, facqueline Johnson, is a citizen of the State of Wisconsin and resides in

the Western District of Wisconsin. Plaintiff purchased Defendants’ pet food products,
including but no: limited to Iams Select Bites with Tuna in Sauce, lams Select Bites with
Salmon in Sauce, lams Choice Culs in gravy, and a variety 12-pack of lams Select Bites
from a Madison, which was specifically purchased at a Wisconsin Pick ‘N Save grocery
store on Fehruary 3, 2007; Plaintiff’s cat, Gumbi, developed kidney failure and her health
has been irreparzbly altered as a result of eating the Defendants’ pet food at issue.

4, Defendanits, Menu Foods Income Fund and Menu Foods, Inc. (collectively, the
“Menu Foods Defendants™), manufactured the pet food at issue in this action for the other
co-Defendants ir: this action and for a host of other makers, marketers and sellers of pet
food including papular brands. Menu Foods Income Fund claims to be the leading North
American private-label manufacturer of so-called wet pet food products sold by
supermarket retailers, mass merchandisers, pet specialty retailers and other retail and
wholesale nutlets. In 2006, the Fund produced more than one billion containers.

5. Defendart, The Procter & Gamble Company (hereinafter sometimes

referred to as "P&G"), which acquired, and does business as The lams Company, is an
Ohio corpcratior. with its principal place of business in Cincinnati, Ohio, and P&G is
therefore a citizen of Ohio.

6. Defendant, The lams Company (“lams™) is a corporation with its principle place

of business -n the State of Qhie, is a citizen of that State, and is owned by P&G. P&G,

Class Action Complaint 2
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the Tams Compay, and affiliated companies within their control caused their brands of
the corsumer products at issue, including Eukanuba® and Iams® brand self-styled
“premium’’ pet faods, to be manufactured, and marketed, distributed and sold to
consumers including Plaintiff and the Class, in Wisconsin and throughout the United
States.”
7. The true names and capacities of the Defendants sued in this Complaint as Does
1-100, inclusive, a*e currently unknown to Plaintiff, who therefore sues such Defendants
by such fictitious rames. Each of the Defendants designated herein as 2 Doe Defendant
is legally r2sponsible in some manner for unlawful acts referred to in this Complaint.
Plaintiff will seek leave of Court to amend this Complaint to reflect the true names and
capacities of the Defendants designated herein as Doe Defendants when such identities
become known.

JURISDICTION AND VENUE
8. Plaintiff submits to the jurisdiction of the Court. Defendants, or one or more of
them, systernaticalty an¢ continually do business in this District and in the State of
Wisconsin, Transactions giving rise, in part, to Plaintiff’s action occurred in this District.
9. Pla'ntiff reasonably believes that millions of units of the pet food products at issue
have been nurchased by Plaintiff and the Class; the total amount at issue in this case
exceeds $5,000,000,

10.  This Court has jurisdiction over Plaintiff*s claims pursuant to 28 U.S.C. § 1332

(d)(2).

I The actions attributable to P&G or lams herein are only with respect to the products
purchased =y the Class that were distributed, sold, and/or marketed by P&G or lams.

Class Action Complaint 3



Case 3:07-cv-00159-LRH-VPC Document4 Filed 04/09/2007 Page 10 of 40

g

ST

STATEMENT OF FACTS
11. Defendart, Menu Foods income Fund, announced, on March 16, 2007, the recall
of “cuts and gravy" style pet food in cans and pouches, which it manufactured between
December 3, 2006 and March 6, 2007, at two of its United States facilities, under private-
label for a large variety of pet food brands purchased by Plaintiff and the other Plaintiff
Class members, including designated Tams and Eukanuba pet food products - herein, the
pet food pr-s:&ucts at issue or products at issue.
12. Defendant, Menu Foods Income Fund has announced that the timing of this
production coincides with the introduction of an ingredient from a new supplier. The
Menu Fooc s Defendants have received complaints about the impact on the renal health of
the pets consuming the products at issue manufactured during this time period.
13.  Defendants, P&G, and fams, similarly announced a voluntary recall in the United
States and Canada on specific 3 oz., 5.5 0z., 6 oz. and 13.2 oz. canned and 3 0z. and 5.3
oz foil pouch “wet” cat and dog food products, manufactured by Defendant, Menu Foods
Inc.’s Emporia, Fansas plant with the code dates of 6339 through 7073 followed by the
plant code 1197,
14. Between December 2006 and February 2007, Plaintiff purchased pet food
products at issue, including, without limitation, pouches of [ams Sefect Bites with Tuna
in Sauce, Iemns Select Bites with Salmon in Sauce, lams Choice Cuts in gravy, and a
variety 12-pack of Tams Select Bites from a Madison, which was specifically purchased
at a Wiscor.sin Pick “N Save grocery store on February 3, 2007
15. Plaintiff’s pet grey tabby cat, Gumbi, on the morning of February 5, 2007, ate one

or more of said products that Plaintiff purchased, but Gumbi immediately regurgitated

Class Action Coriplaint 4
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portions of the product and progressivety developed lethargy, weight loss, and loss of
appetite. 1 hereafier, veterinary tests revealed acute renal and kidney failure for Gumbi,
caused by eating Defendants’ pet food product. Gumbi was “pet-hospitalized” and
prescribed intravenous fluids for approximately five days as a result.

16.  As aresalt of herm to her health, Gumbi will have to receive daily subcutaneous
fluid-and-drip injections, and will have to undergo medical monitoring tests every few
months, for the rest of her life.

17.  To date, Plaintiff has incurred “pet hospital” and veterinarian expenses for
Gumbi, arising out of her consumption of Defendant’s pet food products at issue,
approximately in excess of three thousand dollars ($3,000.00).

I8. Defendants, P&G and Iams have admitted that cats and dogs in the United States
have becorae sick and ceveloped signs of kidney failure, including loss of appetite,
vomiting, and lethargy from consuming its pet foods at issue, and has advised consumers
10 stop using the affected products immediately and seek assistance of a veterinarian
where apprropriate.

19.  The pet food products at issue are defectively designed and made, and are
poisonous or unreasonably dangerous to pets; due to the ingredient composition of said
products, the products are not usable for their intended purposes, and when used, cause a
significant risk ~f bodily harm, including severe or fatal bodily harm (such a renal or
kidney failure, or death) to the pet.

20.  Said defzct and inherent dangers existed in the pet food products at issue at the

time Plairtiff ar.d the Class purchased said products, though they could not discover same

Class Act.on Complaint 5
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at the time of purchase, the dangers inhered in the prodeuts at the time the products left
the possession ¢ the manufacturer, distributor, marketer and seller of said products.
21. Detendants had a duty o design, manufacture, distribute, market and sell a safe
product, ard a duty to warn or disclaim any potential dangers which derive from
unreasonably dengers posed by the product.

CLASS ALLEGATIONS
22.  Plaintiff brings this class action pursuant to Rule 23 of the Federal Rules of Civil
Procedure on behalf of 1erself and all persons and entities who purchased the pet
products &t issue, defined herein as “cuts and gravy" style pet food in can or pouch,
manufactired by Menu Foods Income Fund or Menu Foods, Inc., between December 3,
2006 and Marcl. 6, 2007, including products ultimately sold or marketed by P&G, Iams
and other pet food brands. Excluded from the Class are the officers and employees of
each of the Defendants, Plaintiffs counsel, and any judges or justices presiding over this
action.
23.  Plaintiff also brings this action on behalf of a Subclass of all persons and entities
who purchased pe: products at issue caused to be distributed, marketed and/or sold by
P&G and/or Iams - herein, the “P& G Subelags.”
24, Plzintiff also brings this action on behalf of a Subclass of all persons and entities
who purchased pet products at issue caused to be distributed, marketed and/or sold in the
State of Wisconsin — the “Wisconsin Subclass.”
25. Plaintiff’ has met the requirements of Rules 23(a), 23(b)(1), 23(b}(2), and 23(b)(3)

of the Fedural Ruoles of Civil Procedure,

Class Actizn Complaint 6
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26. Plaintiff does not know the exact size of the Class and Subclasses, since this
informatiomis lergely in Defendants’ exclusive control. But based on the nature of the
trade and commeree involved, Plaintiff believes that the Class and Subclass each
numbers at least in the thousands and that the members of each class are geographically
dispersed throughout the State of Wisconsin, or alternatively, throughout the U.S.
including ‘1 Wisconsin. Therefore, joinder of the members of the Class or each Subclass
would be impracticable, and class treatment is the superior method for fairly and
efficiently adjudicating this controversy.

27, Plzintiff s claims are typical of other Class and Subclass members’ claims
because all Class end Subclass members were injured through the untform misconduct
described herein.

28.  Commor legal and factual questions among and within the respective classes
exist, such as:

a Whether the respective Defendants caused to be manufactured,
distributed, marketed, and sold, the pet food products at issue;

b. Whether the pet food products at issue are unreasonable dangerous,
unfit for pet consumption, and/or not as represented by P&G or
lams; and

C. Whether Defendants’ conduct caused injury in fact to Plaintiff and

the members of the Plaintiff Class.
29,  Plaintiff can and will fairly and adequately represent and protect the respective
Plaintiff Class (including Subciass) members’ interests, and has no interests that conflict
with or are antagonistic to the Plaintiff Class (or Subclass) members’ interests. One or

more of Plzintifi"s attorneys are experienced and competent in class action litigation.

Class Action Conplaint 7
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30.  Cless certification of the respective, alternative classes is appropriate under Rule
23(b)(3) o the F'ederal Rules of Civil Procedure because a class action is the superior
procedural vehicic for the fair and efficient adjudication of the claims asserted given that:

a Common questions of law and fact overwhelmingly predominate
over any individaal questions that may arise among or within the
respective classes and, consequently, enormous economies to the
court and parties exist in litigating the common issues, for each
class, on a class-wide basis instead of on a repetitive individual

basis;

b. Class treatment is required for optimal deterrence against, and
compensation for, Defendants” wrongful conduct alleged herein;
and

c The aggregate volume of the claims of the Plaintiff Class and each

Subclass, whether considered int a national class or, alternatively,
in a Wisconsin class, coupled with the economies of scale inherent

in litigating similar claims on a common basis, will enable this
case to be litigated as a class action on a cost-effective basis,
especially when compared with repetitive individual litigation, and
no unusuai difficulties arc likely to be encountered in this class
action’s management in that all legal and factual questions are
common to each class.
31, Plaintiff’= claims are typical of the other Plaintiff Class and Subclass members’
claims because Defendants injured Plaintiff and the respective Class and Subclass
members in the siune manner.
32.  (lass cerification is appropriate pursuant to Rule 23(b)(1) of the Federal Rules of
Civil Procedure lzecause prosecution of separate actions would create a risk of
adjudication. with respect to individual members of the respective classes, which may, as
a practical matte:, disposc of other class members’ interests who aren’t parties to the

adjudication. or v/hich may substantially impair or impede individual class members’

ability -0 protect their interests. Separate actions prosecuted by individual class members

Class Acticni Complaint 8
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would alsc creats a risk of inconsistent or varying adjudications, which would establish
incompatible stancards of conduct for Defendants.
33, Cless certification, whether as a national Class, P&G Subclass and Wisconsin
Subelass, or alternative as a single Wisconsin Class, is appropriate under Rule 23(b)(2) of
the Federal Rules of Civil Procedure because Defendants have acted on grounds
generally applicable to the respective Plaintiff Class and Subclass members.

CAUSES OF ACTION
34, The preczding paragraphs are incorporated into each of the following

causes of action as it set forth in full.

FIRST CAUSE OF ACTION — UNFAIR TRADE PRACTICE
(Wis. Stats. 100.18)
(P&G Subclass and Wisconsin Subclass Only)

35.  Derendants, P&G and Iams, misrepresented, on the packaging of pet food
products at issue which rhey caused io be marketed and sold to Plaintiff and other
members af the P& G Subclass, that said products were, indeed, pet food, were suitable
for consumption by pets, and in fact were “premium” pet foods.

36.  Saii reprzsentations on the product packaging, prominently marketed to retail

store isles, are aclvertisements, announcements, statements or representations containing
assertions, represertations or statements of fact which are untrue, deceptive and/or
misleading, in violation of Wis, Stat. §100.18 and simular state statutes.

37.  Infact, sead products are not suitable for consumption by pets, are not properly
considered or presented as pet food, are not a “premium” pet food product, are not fit for

their intenc.cd purpose, are dangerous to the health of the pet and could lead to the pet’s

Class Acticn Cornplaint 9
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substantial physical injury or death, are really pet food imitations, and contain an
ingredient comyosition that causes the preceding allegations in this paragraph to be true.
38.  P&G and lams each caused the above-mentioned statements

and misrenreseriations 1o be featured on the packaging of their products at issue, which
Plaintiff a=d otker members of the P& Subclass viewed at the time of purchase, with
the intent to increase the consumption of, the sale of, or to induce the public to purchase,
of their Jams ani Fukanuba pet products at issue.

39. Atsent Defendants’ untrue, deceptive, or misleading statements and
representations, Plaintiff and the other members of P&G Subclass would have acted
differently. For instance, they would not have been induced to purchase, nor would they
have purchased, the Tams and Eukanuba pet products at issue.

40,  Defendaats’ above-described statements and misrepresentations about the lams
and Fukaruba pet products at issue have the capacity or tendency to deceive or mislead,
and in fact proximately caused damage to Plaintiff and the other members of the P&G
Subclass by inducing them to buy a product they otherwise would not have bought.

41, Be:ause of Defendants® untrue, deceptive, or misleading statements and

misrepresentations, Plaintiff and the other members of the P&G Subclass have suffered

pecuniary loss.

SECOND CAUSE OF ACTION — UNFAIR TRADE PRACTICE
(Wis. Star, § 100.20(5) & Wis. Admin. Code § ATCP 90.02)
{(P&G Subclass and the Wisconsin Subclass only)

42.  Unfair business practices are prohibited in Wisconsin. The Wisconsin
Departmen! of Agriculture, Trade, and Consumer Protection (DATCP) is authorized to

promulgat: general orders (rules) forbidding methods of competition in business or trade

Class Actinn Complaint 10
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practices iv bus ness which are determined by the department to be unfair. Wis. Stat. §
100.20(1), (2). Any person suffering pecuniary loss because of a violation by any other
person of 2ny rule proscribing unfair trade practices may sue for double damages, costs,
and reasonable attorney’s fees.

43.  Defendants’ products are consumer commodities regulated under Wis. Admin.
Code §§ ATCP 90.02,

44,  The labels for the pet food products at issue, which the Defendants caused to be
made, and/or distributed, marketed and/or sold in the State of Wisconsin, to Plaintiff and
the Wisconsin Subclass (e.g. labels for the Tams products at issue which Plaintiff
purchased at retsil) contain a declaration of identity, as defined in Wis. Admin. Code §
ATCP 90.02(1), which is false, deceptive, and misleading, or which is an imitation of an
accurate d:claration, “Pat Food™, in violation of Wis. Admin. Code § ATCP 90.02(3).
Said “pet food” products are peisonous or harmful, are improperly identified, contain an
improper listing of ingredients, and constitute an imitation of the products they purport to
be.

45, Because of Defendants’ above-described unlawful representations and omissions,
Plaintiff and the other members of the Wisconsin Subclass have suffered pecuniary oss.

THIRD CAUSE OF ACTION - NEGLIGENCE

46.  The Menu Foods Defendants designed and manufactured the pet products at issue.
47.  De’ondants, P&G and Tams, distributed, marketed and sold those pet products at
issue that were sold under their brand names, e.g., lams and Eukanuba.

48, Each of the Defendants breached their respective duties and duties of care, e.g., in

designing, rmanufacturing, distributing and selling pet products at issue that are

Class Action Complaint 11
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reasonably safe for their intended purposes and so as not to injure users of the products,
especially when the products are used i the same manner prescribed by the maker,
designer, distributor or seller, as well as their respective aforementioned duties (see ¥
18-20, supia.)

49,  Defendants’ respective breaches of the aforementioned duties in the course of
making, d’stribt ting, marketing and selling the pet products at issue to Plamtiff and the
Class caused each of them actual and proximate damage. Plaintiff and the Class, who
purchased said pet products at issue, were damaged as a result thereof.

FOURTH CAUSE OF ACTION — STRICT LIABILITY

50.  Fach of the Defendants proximately caused pet products at issue to be placed into
the stream of commerce and purchased by Plaintiff and other members of the Class.

51. Thz Defendants breached their aforementioned duties to Plaintiff and the Class,
9% 18-20 supra. Plaintiff and the Class were damaged as a result.

FIFTH CAUSE OF ACTION — UNJUST ENRICHMENT

52.  The revenues and profits flowing to each of the Defendants from the sale

of the pet products at issue inured to the benefit of the Defendants and each of them.

53. Alternatively, as a result of the Defendants’ deceptive and unfair practices
outlined above, ?laintiff and other members of the P&G Subclass and Wisconsin
Subclass purchased pet food products at issue, which were less than the product

advertised znd represented and which were not fir for their ordinary and intended

purpose.

Class Action Conplaint 12
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54.  The untrue, deceptive, and misleading sales and marketing practices described in
this Complaint have enriched each of the Defendants at the expense of Plaintiff and the
putative Cliass members.
55.  Plaintiff and other members of the Class are entitled to restitution, and
disgorgemant of each of the Defendants’ ill-gotten gains, as a result of the Defendants’
unjust enrichment.

NOTICE PURSUANT TO WIS. STAT. § 402.

Plaintiff, on behalf of himself and all other similarly situated, hereby puts each of
the Defendints cn notice that it has breached contracts and warranties for the sale of
goods, specifically the pet food products at issue, with all purchasers of that product
(including Plaintifi and the other Class members), including breaches of express and
implied wenranty. The facts and circumstances of such breaches are set forth in this
Complaint. Plaintiff intends to amend this Complaint to add claims for breach of
warranty aad breach of contract if these breaches are not timely cured.

JURY TRIAL DEMAND

Plaintiff demands a trial by jury on all matters so triable.

PRAYER FOR RELIEF

WHEREFFORE, Plaintiff requests that this Court enter judgment in the respective
Class members® favor and against Defendants, as follows:

A, That this Court determine that this action may be maintained as a class

action under Rule 23 of the Federal Rules of Civil Procedure, certify the
Class, the Wisconsin Subclass, and the P&G Subclass, appoint Plaintiff as
representative of the Class and the Subclasses, and appoint Plaintiff’s

counsel as ciass counsel of same.

B. Tha: this Court ruie that each of the Defendants violated the applicable
laws, and are therefore liable under said laws as alleged above;

Class Action Complaint 13
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C. Thet this Court award appropriate damages, including double damages
whete appropriate, interest, and injunctive relief to Plaintiff and the Class

(including each Subclass);

D. That this Court determine that the Defendants were unjustly enriched and

. =

that restitution is appropriate;

E. That this Court require each Defendant to account for all revenues or
profits improperly received as a result of the aforementioned conduct,
enjoin each Defendant from dispersing said monies, and impose a
constructive trust on said monies.

F. That this Court award Plaintiff’s counsel reasonable attorneys’ fees and
cosis; and
G. That this Court arder any other relief as it deems just and proper.

Dated: March 213, 2007

Class Action Complaint

By:

Respectfully submitted,

JACQUELINE JOHNSON, on behalf of

herself and all others simitarly situated

Fownle  atoln/te:
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Frank Jablonski, Esq.

State Bar No.: 1000174
Noah Golden-Krasner, Esq.
State Bar No.: 1047054
Progressive Law Group, LL.C
354 West Main Street
Madison, W1 53703
Telephone: (608) 258-8511
Facsimile: (608)442-9494

Larry D. Drury, Esq.

Larry D. Drury Ltd.

205 W. Randolph Street, Suite 1430
Chicago, IL 60666

Telephone:  (312) 346-7950
Facsimile: (312) 346-5777

Pro Hac Vice application to be filed

14
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ltan J. Chorowsky, Esq.

PROGRESSIVE LAW GROUP, LLC, Of Counsel
1130 North Dearborn Street, Suite 3110

Chicago, IL 60610

Telephone:  (312) 643-5893

Facsimile: (312) 643-5894

Pra Hac Vice application to be filed

Class Action Complaint 15
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

MARA BRAZILIAN, on behalf of herself
and all others similarly situated,

Plaintiffs,
v,

MENU FOODS INCOME FUND, a
Canadian corporétion with its principal
place of business in Ontario, Canada

and _

MENU FOCDS LIMITED, a Canadian
corporation with its principal place of
business in Ontario, Canada,

and

MENU FOODS, INC., a New Jersey
Corporation, with its principal place of
business in Pennsauken, New Jersey and a
wholly ownzd subsidiary of MENU
FOODS LIMITED,

znd

MENU FOODS MIDWEST
CORPORATION, a Delaware Corporation
with its prin:ipal place of business in
Emporia, Kansas and a wholly owned
subsidiary of MEWU FOODS LIMITED,

and
THE IAMS COMPANY, an Ohic
Corporation with its principal place of

business in Dayton, Ohio,

Dieferdants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action No: 07-

CLASS ACTION COMPLAINT
AND JURY DEMAND

Plaintiff Mara Brazilian (“Ms. Brazilian”), individually and on behalf of all others
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similarly sizuatec. herebv complains against Defendants Menu Foods Income Fund, Menu Foods
Limited, Menu Focds, Inc., Menu Foods Midwest Corporation (collectively the “Menu F oods
Defendants”) and The lams Company (“Iams”) (all defendants are collectively being referred to

as “Defendants™) as follows:

Nature of the Action

1. This action arises out of Defendants’ manufacture and sale of almost 100 brands
of tainted p=t food that has caused severe iliness in, or the death of, an as of yet undetermined

number of dogs and cats throughout the United States.

2 The Menu Foods Defendants issued a belated recall as a result of an investigation

that strongly suggested the food in question contained potentially lethal poison.
3. Defendan’ lams has participated in the recall.
4, As a result and proximate cause of ingesting tainted pet food manufactured by

Defendants, Ms. 3razilian’s two cats, Fred and Barney, have suffered renal failure that will

require daily trearment for the rest of their iives.

-

5. Defendants’ actions in selling the tainted food were reckless and in breach of their

duty to custimers, as explained fully below.

6. Or. behalf of herself and all others similarly situated throughout the country, Ms.

Brazilian accordingly seeks redress for all damages incurred as a result of Defendants” wrongful

acts.
Parties
7. Plzintiff Mara Brazilian is an individual residing in Portland, Maine.
g. Defendant Menu Foods Income Fund is a Canadian mutual trust fund with its

principal place of business in Ontario, Canada. The Fund is a 50.8% owner of Defendant Menu
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.

Foods Limited.

9. Defendant Menu Foods Limited is a Canadian corporation with its principal place
of business in Ontario, Canada.
10.  Defendant Menu Foods, Inc. is a New Jersey Corporation, with its principal place

of business in Pennsauken, New Jersey. It is a wholly owned subsidiary of Defendant Menu

Foods Limitad.

11.  Defendant Menu Foods Midwest Corporation is a Delaware Corporation with its

principal place of business in Emporia, Kansas. It is a wholly owned subsidiary of Defendant

Menu Foods Limited.
12.  Defendant The lams Company (“lams™) is an Ohio Corporation with its principal
place of business in Dayton, Ohio.

Jurisdiction and Venue

13.  Jusisdicticn is proper in this Court pursuant to 28 U.S.C. § 1332(d) because (1)
Plaintiff and members of her putative class are citizens of states different from those of which

Defendants are citizens and (2) the amount in controversy exceeds $5,000,000 exclusive of

interests and costs.

4. Venue is proper in this District pursuant to 28 U.S.C. § 1391 because Defendants
transact business “n this district and because the acts giving rise to this action occurred in this
District.

Facts
A, The Menu Foods Defendants” Products and Wrongful Acts

15. Thz Menu Foods Defendants hold themselves out as manufacturers of safe,

nutritious, high-quality dog and cat food.



Case 3:07-cv-00159-LRH-VPC Document4 Filed 04/09/2007 Page 26 of 40

— i

i6.  The Menu Foods Defendants make numerous express warranties about the quality
of their food and manufacturing facilities.

17.  For example, the Menu Foods Defendants claim that they “manufacture the
private-labe!, we: pet-food industry’s most comprehensive product program with the highest
standards of quality” and that they operate “state-of-the-art” manufacturing facilities in the
United States and Canada.

18.  In late 2006 or early 2007, the Menu Foods Defendants began to receive
complaints that pets had died after ingesting food manufactured by the Menu Food Defendants.

19.  The Menu Foods Defendants then began testing their food products on animals.

20.  Several of the test animals became ill and eventually died after ingesting food

manufacturzd by the Menu Foods Defendants.

21.  Despite the Menu Food Defendants’ knowledge of the death of animals, the Menu
Foods Defendants withheld this information from the public at large, and the public, unaware of
this informerion, ontinued to provide this food to their pets.

22. It ‘wzs not until several weeks after these tests that the Menu Foods Defendants
announced a reca ! of “cuts and gravy” style pet foods. Defendant [ams is participating in this
recall. It is unkncwn at the present time how many pets died or were fatally injured in the
interim.

23, Since the recall, reports have surfaced in the media indicating that a form of rat
poison, aminopterin, which has been banned in the United States, may have tainted the recalled
pet food.

24.  Th: amount of aminopterin found in the Menu Foods Defendants’ products can

cause kidnev failure, the very ailment that has caused the illness and/or death of numerous cats
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and dogs that have ingested products manufactured by the Menu Foods Defendants.

25.  To date, several hundred cases of pet kidney failure have been reported relating to
the ingestion of the Menu Foods Defendants’ products, and approximately 20% of the affected

pets have dizd.

B. Ms. Brazilian and Her Cats

26. Ms. Brazilian acquired her two Persian Hybrid cats, Fred and Barney, in or

around 1997, the last two cats in a litter at a pet store.

27. Over the last fifteen years, Ms. Brazilian, who is unmarried, has developed a close

bond with her cats, considering them an integral part of her family.
28.  Ms. Brazilian moved to Maine from California in January 2007.

26, Ms. Brazilian had no family in Maine, having moved to the State solely for

employment purposes.

30. Thus, Ms. Brazilian’s cats were her only companions in Maine when she moved
to the Srate.

31.  Inor around the end of January 2007, Fred and Barney each became seriously 1ll.

32.  Ms. Brazi'ian took both Fred and Barney to her veterinarian, who determined in

February 2C07 that Fred and Barney were both suffering from incurable kidney failure.
33. M. Brazilian had been feeding Fred and Bamey pouch food that was

manufactured by “he Menu Foods Defendants and sold by Defendant lams Company as [ams

Select Bites.,

34. Several weeks after Fred and Bamey became ill the Menu Foods Defendants

began the nation-wide recall, and Ms. Brazilian learned that the Iams Select Bites were part of

the recall.
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15, Neither Fred nor Barney had ever had any significant medical issues during the

past 13 yeexs of their lives.

36. Now, both Fred and Bamey each have lost approximately half of their body
weight. and Ms, Brazilian has to give them intravenous injections of fluid on a daily basis to
keep Fred and Bamey alive.

37. To date, Ms. Brazilian has spent approximately $1,200 on veterinarian bills
associated with Fred and Barney’s kidney failure.

38.  The continuing treatment of Fred and Barney costs Ms. Brazilian an additional
$200-$300 per mronth, for an undeterminable amount of time.

39.  Ip addition, Ms. Braziiian has suffered significant emotional harm and the loss of

companionship ¢f Ired and Bamney.

40.  The damages Ms. Brazilian has suffered are similar to the damages suffered by all
members o7 the piaintiff class throughout the United States.

C. Class Allegations

41.  Ms. Brazilian brings this action, pursuant to Fed. R. Civ. P. 23 on behalf of
herself and a class consisting of herself and all others who purchased pet food products

manufactured and/or sold by Defendants, which food products caused injury or death to

companion animals.

42.  Tke putative plaintiff class includes thousands, and possibly millions, of pet
owners throughout ~he United States.

43.  The aggreazate claims of the plaintiff class exceed $5,000,000.

44.  The class is so numerous that joinder of all members is impracticable.

45, Ms Brazilian’s claims are typical of claims of the class.
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46.  Ms. Brazlian will fairly and adequately protect the interests of the class.
47.  Common questions of law and fact exist as to all members of the class, and these

questions predominate over any questions affecting only individual members.

48.  Furthermore, a class action is superior to other available methods for adjudicating
this controvarsy because many members of the class would not be able to vindicate their rights in
individual suits because their damages are small relative to the burden and expense of litigating
individual ections.

49.  This action otherwise meets all prerequisites for class action status.

Count1
{Breach of Warranty)

50.  Ms. Brazilian repeats and realleges Paragraphs 1 through 49 as if set forth fully

herein.

51.  Defendants expressly and impliedly warranted that products they manufactured

and/or sold were safe for dogs and cats.

52.  The products manufactured and/or sold by Defendants in fact are not safe for dogs
and cats.
53. Defendants’ breach of express and implied warranties has caused Ms. Brazilian,

and members of tae plaintiff class, significant damages.

Count Il
(Breach of Contract)

54. Mz, Brazilian repeats and realleges Paragraphs 1 through 53 as if set forth fully

herein.

55.  Ms. Brazilian and the class members purchased Defendants’ products based on

the understa-:ding that the products were safe for their pets to consume, which understanding
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formed the tarms of a contract with Defendants.

56.  Defendants’ products were not safe for consumption and caused dogs and cats to

become seriously ill.

57.  The unsafe nature of Defendants’ products constituted a breach of contract that

caused Ms. Brazilian and members of the plaintiff class significant damages.

Count I11
(Product Liability — Defect in Design or Manufacture)

58.  Ms. Brazilian repeats and realleges Paragraphs 1 through 57 as if set forth fully
herein.

39, Defendants were the manufacturers, sellers, distributors, marketers, and/or
suppliers of Nefedants products, which products were defective and unreasonably dangerous.

60. Defendants’ products were sold, distributed, supplied, manufactured, marketed,
and/or promoted by Defendants, and were expected to reach and did reach consumers without
substantial change in the condition in which they were manufactured and sold by Defendants.

61.  Defendants’ products were defective in design or formulation in that when they
left the hancs of the manufacturers and/or sellers they were unreasonably dangerous.

62. Upon information and belief, Defendants knew of the defective nature of their
products but continued to design, manufacture, market, and sell the products to maximize sales
and profits at the expense of the public health and safety, in conscious disregard of the
foreseeable hlarm caused by Defendants” products.

63.  Ms. Brazilian, and members of the class, purchased Defendants’ products for their
intended or reasorably foreseeable purpose.

64.  The cefect ve and unreasonably dangerous condition of Defendants’ products

caused Ms. Brazilian and members of the plaintiff class to suffer significant damages.
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Count IV
{Negligence)

65.  Ms. Brazilian repeats and realleges Paragraphs 1 through 64 as if set forth fully

herein,

56.  Defendants owed Ms. Brazilian and members of the plaintiff class a duty to
reasonably znsure that their products were safe and non-contaminated.

67.  Defendanis breached this duty by failing to exercise reasonable care in the
manufacturing and/or sale of contaminated products.

58.  Defendants further breached this duty by failing to timely warn Ms. Brazilian and
the plaintiff class after Defendants learned that their products were causing injury to dogs and

cats.

69.  Defendants’ negligence has caused Ms. Brazilian and members of the plaintiff

class significant camages.

WHEREFORE, Plaintiff Mara Brazilian, individually and on behalf of all others
similarly situated, rzspec:fully requests that the Court certify the class as outlined above; grant
judgment in her favor; avard damages, including punitive damages and any other damages

available urder tte law; award costs of suit, including reasonable attorney fees; and grant such

further relief as tkis Court deems just and appropriate.

DATED at Portland, Maine this 30th day of March 2007.

/s/ Len Gulino
Leonard M. Gulino
Daniel J. Mitchell
Michael R. Bosse
Theodore A. Small

Bemnstein Shur
100 Middle Street; PO Box 9729
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Portland, ME 04104-5029
207-774-1200

Attorneys for Plaintiffs
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THE O'MARA LAW FIRM, P.C.
WILLIAM M. O'MARA
NEVADA 3AR NO. 00837
BRIAN Q. O’MARA, ESQ.
NEVADA AR NO. 08214
DAVID C. ’MAERA, E3SQ.
NEVADA ZAR NO. 08599
311 East Liberty Street
Reno, NV £3501
Telephone: 775-223-1321
775-323-4082 (fex;

Attorneys for Marion Streczyn

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

MARION STRECZYN, Case No.

Plaintff,

VS,
CLASS ACTION COMPLAINT

corporation; MENU FOODS, INC |, 2 New
Jersey Corperation; and DOES I-X, inclusive,

Defendants.

)
)
)
)
)
MENU FOODS INCOME FUND, a foreign ;
)
)
)
)
)
)
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SUMMARY OF CLAIMS

Plaintiff Marion Streczyn (*“Plaintiff"), individually and on behalf of all others similarly situated,
files this ac:ion for damages against Menu Foods, Inc., a New Jersey Corporation and Menu Foods
Income Fund, a foreign corporation {“Defendants”) and alleges as follows:

SUMMARY OF CLAIMS

t. This is a class action lawsuit brought by Plaintiff on behalf of herself and all others
similarly siuated who purchased pet food and pet food products produced, manufactured and/or
distributed »y Defendants that caused injury, illness, and/or death to Plaintiff's household pets.

2. Defendant Menu Foods Income Funds purports to be the leading North American
private label/contract manufacturer of wet pet food products sold by supermarket and pet specialty
retailers, mass merchandisers and other wholesale and retail outlets, including, among others, stores
owned and operated by Kroger Co., Safeway Inc., Wal-Mart Stores Inc., PetSmart Inc., Giant Food,
and other large retail chains. Defendants produce hundreds of millions of containers of pet food
annually.

3. Defendants designed, manufactured, marketed, advertised and warranted their pet
food products. In conjunction with each sale, Defendants marketed, advertised and warranted that
the products were fit for the ordinary purpose for which such goods were used — consumption by
household pets - and were free from defects. Defendants produced the pet food products intending
that consumr ers will purchase the pet food products, regardless of the brand or label name, place
where the per food was purchased, or the location where the harmed pets actually consume the pet

food. The pet food products were intended to be placed in the stream of commerce and distributed

and offered for sale and sold to Plaintiff and purchasers in Nevada and throughout the United States

and fed to their pets.



Case 3:07-cv-00159-LRH-VPC _ Document 4 IJ|:I

Case 3:007-cv-00158 1-%PC  Document 1-1

4.

St

e

E03VOUE077 pEgS 3P4 40

Plaintiff brings this action, pursuant to Rule 23 of the Federal Rules of Civil

Procedure, on her own behalf and as a representative of a class of persons consisting of all persons in

the United States who purchased, or incurred damages by using pet foed produced manufactured

and/or distributed by Defendants that was or will be recalled by the Defendants, including that

produced fi-om Diecember 3, 2006 up to and including March 6, 2007. Among other brands and

types of pe* food, defective pet food includes the following,

IAMS CAT
Select Bitey 3 o7 Pouches

L

Adult with Beef in Gravy

Adult with Chicken and Wild Rice in Gravy
Adult with Chicken in Gravy

Adult with Turkey in Gravy

Adult with Salmon in Sauce

Adult with Tuna in Sauce

Kittzn with Chicken in Gravy

Weight Control with Tuna in Sauce

Active Maturity with Chicken in Gravy
Variety Pack with Beef, Chicken & Turkey
Variety Pack with Salmon and Tuna
Variety Pack with Chicken and Turkey

Cat Slices and Flakes in Cans

Slices with Turkey in Gravy 3/6 oz
Slices with Beef in Gravy 3/6 oz

Slices with Chicken in Gravy 3/6 oz

K tten Slices with Turkey in Gravy 3 oz

Flakes with Tuna & Ocean White Fish in Sauce 3/6 oz

Flakes with Salmon in Sauce 3/6 oz

Variety Pack Slices with Chicken and Beef in Gravy 3 oz
Variety Pack Flakes with Tuna & Ocean White Fish and Salmon in Sauce 3 oz

1IAMS DOG

Seleot Bites 5.3 oz Pouches

Pvppy with Chicken in Gravy
Adult with Beef ‘v Gravy

Adult with Beef, Potaioes and Carrots in Gravy

Adult with Chicken in Gravy
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o Adult with Turkey in Gravy

«  Adult with Lamb and Wild Rice in Gravy

» Weight Control with Chicken in Gravy

¢ Active Maturity with Beef in Gravy

o Variety Pack with Beef, Chicken, Lamb & Rice
«  Verlety Pack with Beef and Chicken

Small Bites 6 o7 Cans
«  Puppy with Beef & Chicken in Gravy
o Small Dogs with Chicken in Gravy
o Small Dogs with Beef & Vegetables in Gravy
o Variety Pack for Smalt Dogs with Beef & Vegetables and Chicken in Gravy

Chunks /3.2 oz Cans
o B:ef & Vegetables in Gravy
« Chicken in Gravy
v Active Maturity with Beef in Gravy
«  Weight Control with Beef in Gravy
«  Puppy with Beef & Chicken in Gravy
o  Variety Pack for with Beef & Vegetables and Chicken in Gravy
« Multipack with Beef & Vegetables in Gravy
« Multipack with Beef & Chicken in Gravy
«  Multipack with Chicken in Gravy

5. As a result of the defective preducts, Plaintiff and members of the Class have suffered
damages in that their pets — members of their families and companions —have been injured, stricken
ill and/or died. Additionally, Plaintiff and members of the Class have suffered economic damages.

6. - Defendants know and have admitted that certain products produced by the Defendants
between December 3, 2006 and March 6, 2007 are defective and causing injury and death to
househ»ld pets, and on March 16, 2007, initiated a recall of some of the products. Further, the Food
and Drug Admin stratior. has reported that as many as one in six animals died in tests of the products
by Defendants last month after the Defendants received complaints that their products were
poisoning pets around the country. A spokeswoman for the New York State Department of
Agriculture and Markets has said that rodent poison was determined to have been mixed into the

producis by Defendants. Testing conducted by the FDA has said that melamine — a chemical banned
-3-
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in the United Stzres and used to make plastics and fertilizer in Asia — was found in the defective

products.
PARTIES

7. Plaintiff, Marion Streczyn is a resident of Washoe County, Nevada. Ms. Streczyn
purchased and began feeding her cat “Patches,” lams Select Bites cat food as early as December
2006. The lams Select Bites Cat Food purchased by Plaintiff is a part of the group of products that
were produced, rnanufactured and/or distributed by Defendants.

8. Defendant Menu Foods Income Fund, is an unincorporated company with its
principal place of business in the Province of Ontario, Canada. Upon information and belief,
Defendant Menu Foods Tncome Fund conducts business in the State of Nevada and holds itself out
as the leading North American private-label/contract manufacturer of wet pet food products sold by
supermarket retailers, mass merchandisers, pet specialty retailers and other retail and wholesale
outlets. 1n 2006, the Fund produced more than one billion containers.

9. Dezfendant Menu Foods, Inc. is a New Jersey corporation with its principal place of
business in the Statz of New Jersey, specifically located at 9130 Griffith Morgan Lane, Pennsauken
NJ 08110. Defendant Menu Foods Income Fund. Some of Defendant Menu Foods, Inc.'s high
managerial cfficers or agents with substantial authority are also high managerial officers or agents of
Defendant Menu Foods Income Fund.

10.  The true names and capacities, whether individual, corporate, partnership, association
or otherwis: of the Defendants named herein as DOES I through X, inclusive, are unknown to the
Plaintiff at “his tie, who therefore sues said Defendants by fictitious names and will ask leave of
the Court to amend this Complaint when the same are ascertained; said Defendants are sued as

principals, ind/or agents, servants, attorneys and employees of said principals, and all of the acts

4.
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performed by them are within the course and scope of their authority of employment; Plaintiff is
informed and belizves, and thereupon alleges, that each of the said Defendants is legally responsible
in some manner tor the events and happenings referred to herein, and directly and proximately
caused the damages and injuries to the Plaintiff as hereinafter alleged.

11.  Plaintiff, individually and as representative of a Class of similarly situated persons
more defined below, brings suit against the named Defendants for offering for sale and selling to
Plaintiff and menbers of the Class the products in a defective condition and thereby causing
damages to Plaintiff and members of the Class.

JURISDICTION AND VENUE

12 This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.

§1332, and the (lass Action Fairness Act of 2005, Pub. L. 109-2 (Feb. 18, 2005); and over
supplemental state law claims pursuant to 28 U.S.C. §1367.
13.  Venue is proper in this Court and judicial district pursuant to 28 U.S.C. §1391 and/or
Pub. L. 109-2 because a substantial part of the events or omissions giving rise to the claim occurred
in this judic:al district.
SUBSTANTIVE ALLEGATIONS

Defendants’ Defective Pet Food

14.  Defendants are in the business of manufacturing, producing, distributing, and/or
selling pet fcod under various brands or labels, and/or for third party firms, including, among other
brands or labels, Fukanuba, lams and Science Diet. Defendants have manufactured or produced pet
food for private labels for approximately seventeen (17) of the twenty (20) leading retailers in the

United States.
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15. D:fendants produce millions of pouches or containers of pet food products cach year,
a substantic! portion of which are sold or offered for sale in the state of Nevada. Upon information
and belief, Defer dants have sold, either directly or indirectly, thousands of units of defective pet
food and pe: food products nationwide and in the State of Nevada.

16. Defendants manufactured, marketed, advertised, warranted and sold, either directly or
through its zuthorized distribution channels, the defective products that caused Plaintiffs damages.
Plaintiff an3 mermbers of the Class have been or will be forced to pay for damages caused by the

defect in Detendanis’ products.

Plaintiff Has Be:n Damaged as a Result of Defendants’ Defective Products and Wrongful
Conduct

17. Frorn approximately December 2006, through and including March 2007, Plaintiff
purchased lams Select Bites Cat Food pet food from a national chain grocery store operating in

Reno, Nevada.

8.  Owver the course of this period of time, Plaintiff fed the cat food to her cat Patches.

9.  Patches became extremely ill during the first few weeks of February 2007, as aresult
of eating the cat food.

20.  Towards the end of that period, Plaintift began noticing that Patches could not seem
to urinate normal 'y and would throw up her food.

21. On February 3, 2007, Plaintiff took Patches to the veterinarian, who, after holding
Patches for saveral days for observation and testing, informed her that Patches’ problem was in her
kidneys Tt vetesinarian gave Patches antibiotics and steroids to help her eat and switched her cat
food from Tams to Science Diet. Within about ten (10) days, Patches could not stop throwing up and
was in grave pain.

22. OnTebruary 17, 2007, Patches had to be euthanized.
-6 -



