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33, On or about March 16, 2007, Defendants announced a recall of approximately 42
brands of “cuts and gravy style dog food, all produced by the Defendants between December 3, 2006
and March &, 2007.” Defendants had initially received complaints from consumers as far back as
February 20, 2007, indicating that certain of Defendants’ pet food was causing kidney failure and
death in dops and cats. Additionally, Menu Foods has admitted that it was aware of the tainted pet
food as early as March 6, 2007, because it made the decision to change its supplier on that date in the
wake of these complaints.

24, Prior to the recall, Defendants never warned Plaintiff or any other member of the
Class that the products would cause their pets to have health problems. As referenced above,
Defendants knew about the risks of injury or death at least one month prior to the time that Plaintiff
fed the products to her cat.

25.  As aresult of their purchases of the defective products, as set forth above, Plaintiff
and other members of the Class have suffered and will suffer damages, including, among other
things, consequential and incidental damages, such as the loss or disability of their household pets
and companions, cests of purchasing the defective products and replacing it with a safe product, the

cost of veterinariars, treatment, medicines and the trip(s) to make such visits for diagnosis and

treatment, and otherwise.
CLASS ACTION ALLEGATIONS
26.  Plaintiff brings this action on her own behalf and as a Class action pursuant to Rule
23(b)(2) of the Fedzral Rules of Civil Procedure on behalf of the following proposed class:
All nersons in the United States who purchased, or incurred damages as a result of
using, pet 1ood produced and/or manufactured by Defendants that has been or will be

tecalled by the Defendants, including, but not limited to those products produced
front December 3, 2006 up to and including March 6, 2007.
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Followinz the completion of discovery with respect to the scope of the Class, Plaintiff
reserves the :;ight 1o amend the class definition. Excluded from the Class are Defendants, its parents,
subsidiaries, affi iates, directors and officers, and members of their immediate families.

27.  Numerogity: The members of the Class are so numerous and geographically diverse
that joinder of all of them is impracticable. While the exact number and identities of members of the
Class are naknown to Plaintiff at this time and can only be ascertained through appropriate
discovery. Plaintiff believes and therefore avers that there are thousands of Class members
throughout the United States.

28.  Commonality: There are questions of fact and law common to members of the Class
that predominate over any questions affecting any individual members. These common questions

include, but are not limited to following:

(a) Whether Defendants sold pet food and pet food products that were recalled or
subject to & recall.

t) Whether Defendants advertised, represented, or held itself out as producing or
manufacturing a pet food product that was safe for pets of the class members.

(c) Whether Defendants expressly warranted these products.

(d) Whether Defendants impliedly warranted these products for fitness for a

particular purpose.

(e} Whether Defendants impliedly warranted these products for merchantability.

(f) Whether Defendants purported to disclaim any express warranty,
(g5 Whether Defendants purported to disclaim any implied warranty.
(h: Whether anv limitation on warranty fails to meet its essential purpose.
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(1) Whether Defendants intended that their products be purchased by Plaintiff,

Class members, or others.

() Whether Defendants intended, foresaw or could have foreseen that Plaintift,
class members, or others would feed the defective products to their pets.

(k)  Whether Defendants recalled the pet food products.

I Whether Defendants were negligent in manufacturing or processing the
defective products.

(tn)  Whether using the products as intended — to feed their cats and/or dogs -
resulted in loss, ‘njury, damage, or damages to the Class.

() Whether Defendants’ negligence proximately caused loss or injury.

{0 Whether Class members suffered direct losses or damages.

{pi Whether Class members suffered indirect losses or damages.

29.  Typicality: Plaintiffs claims are typical of the claims of the other members of the

Class in that all such claims arise out of Defendants’ conduct in manufacturing, producing and

entering into the stream of commerce defective pet food and pet food products, Defendants’ conduct

surroundinz the recall of its product, and Plaintiff s and Class Members' purchase and use of
Defendants” products. Plaintiff and the other members of the Class seek identical remedies under
identical legal thzories, and there is no antagonism or material factual variation between Plaintifts
claims and those of the Class.

30.  Adequacy: Plaintiff wilt fairly and adequately protect the interests of the Class.
Plaintiffs ¢laims are coextensive with, and not antagonistic to, the claims of the other members of the
Class. Plaintiff is willing and able to vigerously prosecute this action on behalf of the Class, and

Plaintiff has retained competent counsel experienced in litigation of this nature.
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31. Plaintiff brings this action under Rule 23(b)(3) because common questions of law and
fact predominate over questions of law and fact affecting individual members of the Class. Indeed,
the predominant issue in this action is whether Defendants’ pet food and pet food products are
defective and have caused damages to Plaintiff and the members of the Class. In addition, the
expense of litigating each Class member's claim individually would be so cost prohibitive as to deny
Class members a viable remedy. Certification under Rule 23(b)(3) is appropriate because a class
action is suparior (o the other available methods for the fair and efficient adjudication of this action,
and Plaintif! envisions no unusual difficuity in the management of this action as a class action.

32. Proseculing separate actions by individual members of the Class would create a risk
of inconsistznt or varying adjudications with respect to individual members of the class which would
establish inzompatible standards of conduct for defendants or any other party who opposes.

33.  Phiintiff requests this Court to certify this Class in accordance with Rule 23 and the
Class Actior Fairness Act of 2005,

JURY DEMAND

34, Plaintiff and the Class demand a jury trial on all issues triable by a jury.

FIRST CAUSE OF ACTION
{(Breach of Implied Warranty)

35, Plaintiff hereby adopts and incorporates by reference paragraphs 1-33 as if fully set

forth herein.

36. Defendants manufactured, marketed, sold and distributed the defective products.
37. At the time that Defendants marketed, sold, and distributed the defective products,
Defendants knew of the purpose for which the products were intended and impliedly warranted that

the products were of merchantable guality and safe and fit fur such use.

- 10 -
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18, Plaintiff reasonably relied upon the skill, superior knowledge and judgment of the
Defendants as to whether the products were of merchantable quality and safe and fit for its intended
usc.

39.  Due to Defendants’ wrongful conduct as alleged herein, Plaintiff could not have
known about the risks and side effacts associated with the products until after ingestion by Plaintiff's
cats. Centrezy to such implied warranty, the products were not of merchantable quality and were not

safe or fit for their intended use.

40.  As adirect and proximate result of Defendants’ breach of implicd warranty, Plaintiff

suffered damages as alleged hersin.

SECOND CAUSE OF ACTION
(Breach Of Express Warranty)

41.  Plairtiff hereby adopts and incorporates by reference paragraphs [-33 as if set forth

fully herein.
42, Defendants expressly warranted that the products were safe for consumption by pets.
43, The products did not conform to these express representations because the products

are not safe and cause serious side effects in pets, including death.

44.  Asadirectand proximate result of the breach of said warranties, and as the direct and
legal result of tke defective condition of the products as manufactured and/or supplied by
Defendants, and cther wrongdoing of Defendants described herein, Plaintiff was caused to suffer

damages.

THIRD CAUSE OF ACTION
(Negligence)

45.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-33 as if more fully

set forth her:zin.

-11-



C 3:07-cv-00159- - '
Casg%%?—cv-&/n%%—ﬁg l‘_-E\QfegC\?/P%ocEnngm%Qt 4Filé:dl(a%/OA'/gaf)%OO?Pagga%eo? %9

I

46.  Defendants owed Plaintiff a duty to only offer safe, non-contaminated products for
consumpticr by honsehold pets.

47.  Through its failure to exercise the due care, Defendants breached this duty by
producing, processing, manufacturing, and offering for sale the products in a defective condition that
was unheal 1y to the Plaintiff's pets.

48.  Additionally, Defendants breached their duty of care to Plaintiff by failing to use
sufficient quality :ontrol, perform adequate testing, proper manufacturing, production, or processing,
and failing "o take sufficient measures to prevent the products from being offered for sale, sold, or
fed to pets.

49, Defendants knew or, in the exercise of reasonable care should have known, that the
products presented an unacceptabile risk to the pets of the Plaintiff, and would result in damage that
was foreseeable and reasonably avoidable.

50. As a direct and proximate result of Defendants’ above-referenced negligence,

Plaintiff and has su‘fered loss and damages.

FOURTH CAUSE OF ACTION
(Strict Product Liability)

51.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-33 as if more fully
set forth hercin.

52, D¢ fendants are the producer, manufacturer and/or distributor of the aforementioned
products. The preducts produced, manufactured and/or distributed by Defendants were defective in
design or formulation in rhat, when the products left the hands of the Defendants, the foresceable
risks exceeced the benefits associated with the design or formulation.

53.  Defendants’ defective products were expected to and did reach the Plaintiff without

substantial change in condition.
-12-
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54.  Alternatively, the products manufactured and/or supplied by Defendants were
defective in design or formulation, in that, when they left the hands of the Defendants, they were
unreasonably dasgerous, more dangerous than an ordinary consumer would expect, and more
dangerous than other pet food products without concomitant accurate information and warnings
accompanying the product for the Plaintiff to rely upon.

55.  The products produced, manufactured and/or distributed by Defendants were
defective d.e to inadequate warning and/or inadequate testing and study, and inadequate reporting
regarding the resul:s of same.

56.  The procucts produced, manufactured and/or distributed by Defendants were
defective due to inadequate post-marketing warning or instruction because, after Defendants knew or
should have known of the risk of injury from the defective products, Defendants failed to
immediately provide adequate warnings to the Plaintiff and the public.

57.  Asthe direct and legal resuit of the defective condition of the products as produced,
manufactured and/or distributed by Defendants, and of the negligence, carelessness, other

wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

FIFTH CAUSE OF ACTION
{Unjust Enrichment)

58.  Plaintiff hereby adopts and incorporates by reference paragraphs 1-33 as if more fully
set forth herzin,

59. As a direct, proximate, and foreseeable result of Defendants’ acts and otherwise
wrongful conduct, Plaintiff suffered damages. Defendants profited and benefited form the sale of
the defectivi: products, even as the defective products caused Plaintiff to incur damages.

60.  Defendants have voluntarily accepted and retained these profits and benefits, derived

from const:ners, including Plaintiff, with full knowledge and awareness that, as a result of
S13-
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Defendants” unconscionable wrongdoing, consumers, including Plaintiff, were not receiving
products of the quality, nature, fitness, or value that had been represented by Defendants or that
reasonable consumers expected. Plaintiff purchased pet food that she expected would be safe and
healthy for her cats and instead has had to now endure the death of one of her beloved pets and the
hospitaliza:ion of the other.

61. By virtue of the conscious wrongdoing alleged in this Complaint, Defendants have
been unjustly entiched at the expense of the Plaintiff who is entitled to, and hereby seeks, the
disgorgement and restitution of Defendants’ wrongful profits, revenue, and benefits, to the extent,
and in the amourt, deemed appropriate by the Court; and such other relief as the Court deems just
and proper to remedy Defendants’ unjust enrichment.

PRAYER FOR RELIEF

WHEREFCORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment against Defendants as follows:
(@ Foran order certifying the Class under the appropriate provisions of Rule 23,
as well as any appropriate subclasses, and appointing Plaintiff and her legal counsel to represent the
Class;

(h) Awarding reimbursement, restitution and disgorgement from Defendants of

the benefits conferred by Plaintiff and the Class;

(c) Awarding actual and consequential damages;

{d) Granting injunctive relief;

(e) For pre- and post-judgment interest to the Class, as allowed by law;

(N For reasonable attorneys' fees and costs to counsel for the Class if and when

pecuniary benefits are obtained on behalf of the Class; and

-14 -
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(D Cranting such other and further relief as is just and proper.

DATED: April 2, 2007 THE O'MARA LAW FIRM, P.C.
WILLIAM M. O'MARA
BRIAN 0. O°’MARA
DAVID C. O'MARA

/s/ Brian O. O’Mara
BRIAN 0. O'MARA

311 East Liberty Street
Telephone: 775-323-1321
775-323-4082 (fax)

Attorneys for Plaintiff Marion Streczyn



