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Plaintiff in the action listed below, by her attorneys, moves the Fanel pursuant to
28 U.8.C. § 1407 to transfer the pending cases identified in the schedule filed
concurrently herewith to the United States District Cowrt for the Central District of
California, and to censolidate them for pretrial purposes before the Hﬂnar;lble George H.
King.

As set forth below and in the accompanying Memorandum, Movant believes the
actions listed on the accompanying Schedule of Actions satisfy the requirements for
consalidation and coordination because they concern common guestions of fact and law
and consolidation or eoordination will serve the interests of efficiency and convenience.

In support of this Motion, Movant siates as fuliows:

. Meovant is the plaintiff in the following case;

Shirley Sexton v. Menu Foods Income Fund, Inc.

Tnited State District Cowrt for the Central Dvistrict of California
Case Mo, 07-cv-01955-GHRK {AJWx).

2. The Sexram Action is a class action brought on behalf of all United States’
residents who purchased contaminated pet food from Menu Foods lncome Fund, Menu
Foods Inc., and Menu Foods Midwest Corporation {coileclively relferred 1o as “Menu
Foods™),

3 Specifically, the Sexton Actien alleges that Menu Foods sold
contaminated pet fpod 1o the general public that could cause severe injurics and death to
pets that consumed the food.

4, The Sexton Action secks damages on behalf of all individuals whe
purchased the defendant's contaminated pet food.

5. The factual allepations in the related actions contain identical allegations
congeming the defendant’s sale of contaminated pet food fo the public, (See Complaints
attached hereto as Exhibits A (Sexton), B (Holf) C (Sims), D (Maferczpk), E (Whaley),
and F (Workman). The cases are all similar with respect to the legal theories supporting
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their claims. All of the plaintiffs assert claims for compensatory damages, claims under

state unfair and deceptive acts siatutes, as well as common law claims, arising out of the

defendant’s conduct. Moreover each of the related actions is a clazs action and sceks

relief on behalf of the same ¢lass of persons: all persons who purchaged the

contaminated pet food =old by the defendant. In each case, the district court will be

asked to determine the following factual and legal issues raised against defendants:

a)

b)

d)

g)

h)

Whether Defendants intentinnally, reeklessly or negligently
authorized injuricus pet food to enter the market;

Whether Defendants failed to properly test their “cuts and gravy™
style dog and cat food before market entry of such foods;

Whether Defendants intentionally, recklessly or negligently delayed
in instifuting a recall of its “cuts and gravy” style dog and cat food,
Whether Defendants’ recall is adquate and preperdy notifies
potentially affected congumers;

Whether Defendants’ conduet constituted unlawful, unfair, or
{radulemt business practices under state consumer protections slatutes;
Whether Defendants have been imjustly entiched as 4 tesolt of their
conduct;

Whether Plamfiff and members of the Class have sustained damapes
as a result of Defendants’ conduct, and, if so, what is there
appropriate measure of damages; and

Whether Flaintiff and members of the Class are entitled 1o punitive

damapes, and, if so, in what amount.

a. Mhgeavery conducted in each of the actions proposed for consolidation

will be substantially similar, and will involve the same or similar documents and

witnesses, since each case arises from virtually identical operative facts relating to Menu

Food's conduct.

3
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7. Absent transfer of all of these cases to a single forum for coordinated and
consolidated preirial proceedings, there is a subsiantial risk of inconsistent and
conflicting pretrial rulings on discovery and other key issues, such as class certification,

E. There has been no discovery in any of the actions and no initial
disclosures have been made. Since all aciions ere in the beginning stage of litigation, no
prejudice or inconveniones will result from transfer, coordination, and/or consolidation.

o. Efficiency in the administration of justice will be served by consolidation,
because onc judge rather than three judges can supervise all pretrial proceedings and
render rolings that are consistent for all plaintiffs on common issues.

10, For the reasons stated in this Motion and the Memorandum of Law
submitted herewith, Movant respectfully request that all cases listed {n the attached
schedule be transferred to the United States District Court for the Central District of

California to be consolidated for pretoal purposes before the Honorable George H, King,

Dated: =~ 7& 077  KERSHAW, CUTTER.S

STUART C, TALLEY /-
980 9% Street, 19" Floor
Bacramenlo, California 95814

Teiephene: (316) 448-5800
Facsimile: (914) 66S-4490

Mark J. Tamblyn

WEXLER TORISEVA WALLACE LLP
1610 Arden Way, Suite 200

Sacramento, CA #5815

Telephone: (916) 368-1 100

Facsimile: (916} 568-7850

Kenneth A. Wexlar

WEXLER TORISEVA WALLACE LLP
Omne North LaSalle St., Suite 2000

Chicage, Tinois 0602

Telephone: (312)346-2222

Faesimile: (312) 3460022

Allomeys (or PlalmiifffPetitioner, Shiriey Sexton
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Movant, Shirley Sexton, on behalf of herself and all others similarly
situated, (“Movant™ seeks wansfer and coordination or conzolidation under 28 U.S.C. §
1407 of all related “PET FOOD PRODUCT LIABILITY LITIGATION® filed in the
federal courts. Plaintiff secks to have all cases identified in the accompanying schedule
transferred to the United States District Court for the Central District of Califomia,

L. INTRODUCTION

Thers ate currently six federal actions of which Movant is aware (“the
pending cases™), thal seek relief for individuals who purchased contaminated pet food
from the defendants, Menu Foods Income Fund, Inc., Menu Foods Midwest
Corporation, and Menu Foods, Ine. (collectively referred to as “Menu Foods™). The
federal courts have eripinal diversity jurisdiction over these state and common law
based actions pursyant to The Class Action Falrness Act of 2005, 28 U.S.C. § 1332(d).

Specifically, the pending cases alleme that Menu Foods sold
contaminated pet food ta the general public and that individuals whose pets consumed
the food sulfered severs injuries and, in some cases, death. All of the pending cases
seek to certify a class of Uniled States’ residents who purchased the contaminated pet
food and seek to compensate them for all danages incurred as a result of the
defendant’s conduct.

Mone of the six pending cases is advanced and no disenvery has been
conducted: The actions are currently pending in the Distriet Courts of New Jersey,
Tennessee, Arkansas, Hiinois, Washingion and the Centrad Disinet of California, Each
arises from identical condusl involving the same defendant, and from commaon questions
of law and fact. Prompt coordination and judicial action under (he federal court’s broad
powers should be invoked 1o promote the efiicient prosecution of the pending actions.

i
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II. ARGUMENT
A, Transfer To One Distriet For Coordinated Or Consolidated Pretrial
Proceedings Will Promote The Goals OF Ensuring The Just And

Efficlent Conduct Of The Actions, And Avoiding Inconsistent Or
Conflicting Substantive And Procedural Determinations.

The purpose of 28 U.8.C. § 1407 is {o provide centralized management,
under a single cownt’s supcrvision, of pretria] preceadings of litipation arising in various
districts to ensure the just, efficient and consistent conduct and sdjudication of such
aclions. fr re New Yark Ciiv Mun Sec. Litig, 572 F.2d 4%, 50 (24 Cir, 1978},

The transfer of actions to a single forum wnder § 1407 is appropriate
where, as here, it will prevent duplication of discovery, amd, most importently in the
instant case, it will elirnﬁnaw the possibility of overlapping or incansisient pleading and
class action determinations by courts of coordinate jurisdiction, frire Litig. Arising from
Termination of Retirement Plom for Emplovees of Fireman's Fund Ins, Co., 422 F. Supp.
287, 290 (I P ML, 1976); Tnre LTV Corp. Sec. Litig, 470 F. Supp. 839, 862 (IP.ML.
1979 in #e Exterior Siding and Afuminum Cail Litig, 538 F. Supp. 43, 47 (D.C. Minp.
1982); fn re “dpent Orange” Prod. Liability Litig., 597 F. Supp. 740, 752 (ED.NY.
1984), affirmed, 818 F.2d 145 (2d Cir. 1987), cert. denfed, 484 U.S. 1004 (1988}, on
vemand, 639 F.Supp. 1250 (E.D,N.Y. 1988),

As noted above, such transfer and coardination is particularly appropriate
af this time becauge formal discovery is in its infancy in each of the actions. Thus,
coordination and transfer will effectuste an obvious sevinps of time and resaurces.

The litmus test of transterability and cocrdinaton under § 1407 is the presence of
common questions of fact, frnre Fed Eleclion Campaign Act L_.\!’.‘Fg., J11F, Supp. 821,
£23 (J.P.M.L. 1979), Each of the pending actions is a class action arising directly and
explicitly from Menu Food’s sale of contaminated pet food to the general public. Proof

in the panding actions will plainly involve identical facnial issues,

i
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Furthermors, since each of the pending cases is brought as a class action,
consistent and efficient rulings on class certification issues are critical. See, e.g., fn Re;
Fiper Afrcraft Distributian S:vs.. Antitrust Litig,, 405 F Supp. 1402, 1403-04 (JL.P.M.L.
1970%; in Re: Baidwin-United Corporation Litig., 581 F.Supp. 739 (J.E.M L. 1984}); in
Corporation Litig., $81 F.Supp. 739 (LPM.L. 1984), |

B. The Convenicnce of the Partics Will Be Served By Transfer to the
Central District of California,

Transfer will serve the convenicnes of the partics by drawing the lawsuits
ta o cendeal lecation, Lawsnity have now been filed in New Jersey, Washingion,
Tcnnessee, Arkansas, [linois and the Central District of California. Movant respectfully
submits that (he Central Distriel of Califormia, would be a parlicularly suitable fornun for
the just and prompt handling of pretrial proceedings as it offers & convenient focation, a
skilled and experienced irial judge, an efficiently managed and speedy docket, and a
strang interest m the resolution of these claims,

Further, as the sitas of one of the nation’s busiest airports, 1he Cenlral
Mhgtrict of Califorma, located in downtown Los Angeles, would be ensily accessible to all
parties, counsel and other participasnts in the pretrial process. More importantly,
however, Califomia as the most populous state in the country, is clearly home to the
largest number of Class Members.

Finally, the Honorable George 13, King to whom Movant’s casc is
assigned, has substantial expericnce with class actions and complex commercial litigation
developed during 12 years in the federal judiciary. Judge King’s depth of experience and
reputation for efficiently handling complex cases makes him an exceptional candidate to
manage these complex cases,

Additionally, Judge King is curtently handhing no othwr MDL matters and
his courthouse iz home fo only 9 MLD's overall, As such, his court will likely be able to

dedicate the time and resources o effectively manape these cases.
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C. The Need For Transfer and Coordination in the Clasa AcHon Coatext,

Of central concem to PlaintilT is the potential {or disruption, confusion and
prejudics created by the pendency of al least five actions seeking class-wide relief in five
different districts. The Panel has consistently held that when the nisk of overlapping or
ingonsistent class delerminations exists, transfer of actions to a single district for
coordinated or wnwlidu@ pretrial proceedings is necessary in order 10 eliminate the
possibility of inconsistent pretrial milings, especially eomcerning class issues. i re Brisiol
Bay, Salman Fishery Antitrust Litig., 424 F.Supp. 504, 506 (JEM.L. 1970); Jn re Livig.
Arising from Ternunation of Retirement Plan for Employees of Fireman's Fund Ins. Co.,
472 F, Supp. at 290 {I.F.M.L. 1976); in re Nar ! dirfines, Inc., efe., 399 F Supp, 1405,
1407 (LE.M.L. 1975); farre Roadway Express, Inc. Emplayment Practices Litig , 384
FSupp. 612, 613 {1P.M.L.. 1974}, This is brug gven when only iwo actions arve involved.
In re First Nat 'l Bank, efc., 451 F.Rupp, 995, 997 (1 P.M.L. 1978).

m, <CONCLUSION

For the foregoing reasons, and for those sfated in the accompanying Motion,
Plaintiff respectfully requests that the three pending “PET FOOD PRODUCT
LIABILITY LITIGATION™ actiona be transferred and coordinated and/or consolidated
in the District of Massachusetts under 28 U.5.C. § 1407, and that all related individ;mI or

class aclions be fransferred thereto as “tag along actions."”

Dated: 3—&5? KERSHAW,

By:

C. TALLE'.Y
T Street, 19 Flaor
Sacramento, Ca]ifunﬂa 9
Telephone; (916) 448-
Facsimile: (916) 669-4499

Mark J. Tamblyn

WEXLER TORISEVA WALLACE LLP
1610 Arden Way, Suiie 290

Sacramento, CA 95815

Telephone: (916) 568-1100

Facsimile: (?16) 568-7890
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Kenneth A, Wexler

WEXLER TORISEVA WALLACE LLP
Ome MNorth LaSalle St., Suite 2000

Chicage, Nlinels 60602

Telephone: (312Y34A-2222

Facsimnile: (312) 3460022

Attorneys for Plaistiff?Petitivner, Shivley Sexton
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