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Aftomeys for Plaintiffs and the Class

UNITED STATES IHSTRICT COURT
DISTRICT OF NEW JEREFRY

Jared Workman, and Matk and Mona Cahen, ;
an behalf of themselves and 2! others :
similarly situated,
Civi] Action No.
PlaintiiYs,

V5.

Mena Foods Limited, Menu Foods [ne., amd : :
Menu Foods Midwest Corporation : COMPLAINT - CLASS ACTION

JURY TRIAL DEMANDED
Lelendants,

PLAINTIFES' CLASS ACTION COMPLAINT

Plaintifia Jared Workman, and Mark end Mann Cohen, b}rlthﬁir attomeys, allege upon
infonmation and belief, the following:

I. This class action ¢ brought, and these proceedings instinned, to redress the harms
resulting from the manufacturs, production, and sale by Menu Foods Limited, Menu Foods Inc,

and Mcnu Foods Midwest Corporation of dog and cat food marketed under over 90 brand names.
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Plainhiffs make the following elizgations, except ss to the allegations specifically pertaining to
Plaintiffs and Plaintiffs' counsel, based upon the investigation undertaken by Plaintifts” counssl,
whith included, mter alia, review and analyvgis of Defendant’s website, prees teleases, news
articles, and pleadings filed in other suits.

FRELIMINARY STATEMENT

2 Defendants marsfacture and sell pver 90 brands of pet food for cate and dogs,
including popular labels like lams and Eukanuba and private label brands sold at large retail
chaing. .On March 16, 2007, the parent company of Mem Foods Limited issued a press release
announcing the recall of 60 million cans of contaminated dog and cat food manufactared
between December 3, 2006 and March 6, 2067. The recall covers the “cuts and gravy” style pet
foods in cans and powches manutactured at two of Menu Foods Limited's U.S. manulacturing
facitities - Menu Foods, nc. and Menn Foods Midwest Corporation, located in New Jersey and
Kansas, respectively,

3 The recalled pet food that Plaintiffs and Class members pinrchased and fed 1o their
pets caused their pots to bocome ill through kidney disease, requiring veterinarinng viits,
medications, kespitalizations and, in some cases, burbals of those psts that died due 10 venal
failure caused by the contaminated pet food. Many pets that consumed the recalled tainted food
hirw require engoing monitoring of their healih to ascertain the extent of the damage to their
kidneys.

4, Plaintiffs here seck damanes, injunctive relicf, atterneys' [ees, and costs pgainet

TDiefendanis.
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PARTIES

5. Flainnff Jared Worlanan resides at 1150 Unit I3, Monree Drive, Euuldx:.r, 0D,
S0303. PlairtadT Workynan purchased and fed his cal lams pet [bod that was manafactured by
Defendants during the Class Period. This cat, named Seth, became i1l with kidney disease, was
hospitalized, and subsequentty died of acute renal failurg, In addition to the cost of purchasing
the contaminated food, Maintiff Worloonan mourred economic costs in cormselion with the
rmedical {reatment and burial of his cat, as well as continuous medical menitering of his other
{wo cats.

b. PlaintifTs Mark and Mona Cohen reside at 1415 Brighton Street, Philadelphia,
PA 19111, Plaintiffs purchased and fed their dog Tams pet food that was mamufacturcd by
Defendants during the Class Period. This dog, named Cookic, subscquenty developed
symptoms of goute tonal failure. Tn addition to the eost of purchasing the contaminated food, the
Cohens incurred economic costs in connection with the medical treatment and damage to
petsonal property caused by their dog's illness,

7. Drefendant Menu Foods Limited is 2 Canadian corporation located at & Falconer
Dr., Wissigsauga, ON, L5N 1B, Menu Foods Limited has dene business throughout the United
States and in the State of New Jersey at ull times relevant to his lawsuit,

B Detendant Menu Foods Inc. 15 2 New Jemsey corperalion, with its headquarers at
9130 Griffith Mogan Lane, Pennsacken, NI 05114, Mene Foods Ine. has done business
throughot the United States and in the State of New Jersey al all times celevany to (his lawanit.
Menu Fogds Inc. is a wholly-owned subsidiary of Menu Foods Limited and manufactures pet

food for digrribution in the United States.
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9. Defendant Menu Foods Midwest Corparation is a Delaware corporstion, with its
headquarters at PC Box 1046, 1400 East Logan Avc., Emparia, K5 66801, Menu Foods
didwest Corpuration has done business throughout the United States and in the State of New
Jersey at all times relevant to this Jawsuit, Menu Foods Midwest Corporation is a wholly-owned
subsidiary of Menu Foods Limited and manufactores pet food for distribution in the United
States.

10.  The events complained of occurred throughout the United States and in the State
of New Jersey.

JURISDICTION AND VENUE

ll.  This Court has original jurisdiction over this class action nnder 28 TL.5.C.
§13320d¥2), (d) (5B, (d) {8) because (i) there are 100 or more class members, (17} there 18 an
agerapate amount in controversy of at least $5,000,000, exclusive of interest and costs, and (§i)
there is minimal diversity because at least ane plaintiff and opne defendant are citizens of
differcni statcs. |

12.  Venue in this Court'is proper in that Defendants traosacted busincsy in this county
and the conduct complained of occurred in this disteict, as well as eleewhere in New Jersey.

STATEMENT QOF FACTS

3. Defendant Menu Foods Limited purports to be the leading North American private
label/contract mawufacturer of wet pet food products sold by smupermarket retailers, mass
merchendisers, petspecialty retaiters, and odber tetail and wholesale outlets. In 2006, Mena Foods
Limited produced more than one bilfion containess of pet food,

14,  Defendant Menu Foods Limited is the parent compsny of, and whelly-owne, both
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Defendant Menu Foods, Ine, (“MET), located in Pernssuken, New Jersey, and Defandant Menu
Foods Midwest Corporation (“MFMC™), located in Emporia, Kansas, MFI and MFMC are two of
Menu Fogd Limited’s manufacturing facilides iz the United States.

15,  Atleast from December 3, 2004 through March 6, 2007, Defendants failed to adhere
to proprer safety statdards and failed vo ensure that the pet food they manufuctured and sold was free
from contamination. More epecifically, on March 16, 2007, the parent company of Menu Foods
Limited issued u press release whereby it anncunced the recall of a portion of the dog and cat feed
manufactured beiween December 3, 2006 and March 4, 2007, The recall covers the “outs and
gravy' style pet foods in cans and pouches meanufzctured at two of Menu Foed Limited"s facilities -
MF1 located in Peonsayken, Mew Jersey and MFMC in Emporia, Kansas.

16.  Roportedly, 60 millicn cane and pouches of the pet food were Tesatlul,

17.  Therecalied pet food was 50ld under more than 90 brand names, including popular
labels liko lams and Eukanuba and private label brands soid at large retail chains, A hist of all brand
names that were recatied is contained on the Company's website and is arached hereto as
Afddendum A. Retaflers who sold the contaminated products include Ahald USA, Kroger Co,
Safeway, Wal-Mart, Pet Smart, and Pet Value, among others.

18.  Memi Foods Limited acknowlcdges receiving complaints in the United States which
raisad concern aboul pet food manufactured since early December 2006, and its impact on tﬁa‘ Tenal
heafth of the pets conmuming the products. The Company has discovered that timing of the
production associated with these complaits coincides with the introduction of an ingredient from
8 new supplier,

19.  Stephen Sundlof, the Food and Drug Administration’s (FDA) chief veterinarian,
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said that Menu Foods began its owm taste tests of its pet food heginuing Febraary 27, 2007 in
approxamately 40 in 50 pets. Within a few days, antmals began showing signs of sickness, In
sarly Match 2067, 7 animals died, Menu Feods announced its recall weeks later, on March 16,
2007,

20, The FDA has reported that it received numersus calls and complaints from
owrers of sick and deceased pets, who fooded phone lines st State FDA offives, as well as calls
from vetcrinarians and pet food companies. See Los Angeles Times, March 20, 20407,

21, Todate, there are 15 confired death. The FDA expests the death toll to rise,

2. The FDA said that the investigation is focused on problems with wheat gluten,
which Menn Foads Limited said had been ceming from a new supplicr. Wheat gluten is » source
of protein and was used to thicken the gravy in the pel foed.

731,  Plaintiff Jared Workman owmed a ¢at named Seth. During December 2006,
Plaintift Workman fed his cat Iams pet food, as well as other brand name cat foods which are
novw lisied on the Company’s recall List as contaminated products. |

24,  In December 2006, Plaintill Waorkman noticed that his cat, Seth, was acting
strangely. He wag lethargic and eating less than usual, Plaint(ff nal‘la& his cat veteninurian, who
came (o the house 1o perfonm bload work. The vel reported that Seth was dying of kidney
failure. Plaintiff Workmun then teok Seth to un anital hospital in Greeley, Colorudo, After
several days in the hospital, it became clear that Seth was most likely suffering from scute rensl
fuilure. After about one week in the hospital, and deapite constant medical treatment, Seth died.

15, Tnaddition to Plaimtiff Workman saffering emational distress from the loss of his

cat, he spent approximately 32,500 in veterinarian bills and burial costs, which was not covered
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by insyrance. In addition, Plaintiff Werkman spend almost 3300 10 have his other two cats
tested, and will incur additional costs ta have them continually monitored. T addition to these
costs, Plaintiff Workonan has not received any refunds for the coat of the contaminated pet food
that be initialty purchas-efd, Finafly, he cstiumatcs that it wall cost him approximately $1,000 1o
pu.mhasa 4 ugw cat,

2¢.  Plaintiffs Mark and Mona Cohen own an 11 month old dog named Ceckic that is
a Yorkie-Bijain mix. Beginning Jamuary 2007, the Cohens' dog Cookie becatng viglently ill
with severr vomiting. The Cohens had been feeding Cookie Jamg dug food.

27, In January and Februsry 2007, Cookie’s condition worgened and Coclkie
developed symptoms of kidoey disease, including vomiting, lethargy, excessive thirst, loss of
appetite and dehydration, The Cehens laok Cookie to the veterinarian on four separate
occasions, including a midnight visit on February 9, 2007 to 3 velgrinarian emergency roont
which required an x-ray at an additionz] cost of $300,

28, Albhough the Cohens’ sugpected chat the Tams food might be invelved in Ceokie’s
condition, they were assured by their salesperson st PetSmart that this was unequivocally not the
caee and that l:;ankje should not be switched to a different dop food. The Cohens, hawever,
ineisted @ gwitch be made, and purchased, at the recommendation of their PetSmart salespersuﬁ,
& dog food under (ke brand name Nutro, Both Iams and Nutro were manufactured and recalled
by Defendants.

M. Cookie is cumrently on an anti-nauses medication called Reglin and requires
additional vetnparian visits and monitoring of her kidney functions.

i3, In addition to suffering emotional distress, the Cobens have incurred the costs of
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medical bills not covered by their pet insurance, preseription medication bills, damage to their
personal property inchuding rugs and carpeis caused by their's pet's illness, and the sosls of
future medical rrw:ﬁtt‘._'rﬁng of their dog.

31 As a result of Defendants” wrongfnl actions, Plaintitfs end Class members have
sick or deceased pets, and have suffered economic damages, including, but nod limited o, the
uoyly of Lhe recalled pet food, the costs of medica! treatrment for thair pats, burisl casts, the costs
10 ropiace their pets, and the coats 1o replace or clean personal property damaged as a result of
their pets’ i(bnesses.

32,  Inaddition, their pels will moquire contitruous medical monitoring fo gavpge the
leng-term effecis of the contaminaled pet food on their kidoey functions and overall health,
Thercfore, because the procise impact on the healtk of ¢lass members” pets is not currently
kngwn, Plaintttts and the Class seek the enst of medical monitoring far their pets.

CLASS ACTION ALLEGATIONS

33, Plaintiffs bring ihis action on their own behalf and oa behalf of all other persons
similarly sitmated.

34, Theclass which PlaintifTs seek 10 represent are composed of all persons m the
United States who purchased any of the pet food bratds manofactored by Daletdants during the
period commencing December 3, 2006, and ending March §, 2007 (the “Class Feriod™ that were
revalled by Defendants,

43, The class is composed of thousands, and posgibly milliops, of persons, the joinder
of whom is not practicable. The dispesition of thelr ¢laims in a class action will benefit both the

parties and the Court. Defendants have recalled 60 million cons of pet fosd that it sold
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throughout the United States duting the Class Pericd, and thus the Class ie sufficientty numerous
to make joinder impracticable, if nol impossible,

36,  Therc are questions of fact and (aw which arc common to all mambers of the
cless, including, ioler alia, the following:

1. Whether Nefendants breached any expross or nuplied warranties when
they manufachured and sold the resalled pel food,

z, Whethet Defendants’ negligently manufactured and sold the recalled
pet food; and

3. Whether the Clags has been demaged, and if so, the appropriate measure
of damages including the natuee of the cquitable relief to which the class
1a entitled.

37 The ahove common issues of fact and law preduminale over sy arguable
individualized issues,

3E. Plaimiffs* claims are typical of the claims of the other members of the class
becauge Plaintiffs' and all of the Class members® damages arise from and were cavsed by having
purchased and fed the recalled pot foed to thoir pots. As a result, the evidence and the legel
theories regarding Defendants” alleged wrongful conduct are identical for Plainfiffs and all of the
Class members.

3%, Plaintitfs will fairly and adequately protect the inferests of the members of the
Class, and Plaintiffs have no interests which are contrary to or in conflict with those of the Class
they seelc to represent. Plaintiffs have retained competent counsel expetienced in class aclion
ktigalion to further ensure such protection and to prosecute this action vigorcusly.

40.  The prosecution ol ssparate actions by individual members of the clags would

create g Tisk of inconsistent or varying adjudications with respect to individual members of the
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cinss, which would establish incompatible standards of conduet for the party opposing the clase
anyd would lead to repetitious trials of the nwnerous common questions of facts and Law,
Flaintiffs do not believe that any difficulty will be cncountered in the management of this
lidgation that would preclude is maintenance as & class action. Plaintiffs believe end therefore
aver that claims are small in relation to the costs of an individual suit, and a class action is the
only proceeding pursuant to which Class members can, as a praclical matier, recover, Asaresull
a claes action is supetiot to other available methods for the fair and efficient adjudication of this
controversy.

41.  Proper and sufficient notice of this action may be provided to the Class members
through notice published in appropriate publications.

42 Plaintitfs and the members of the Class have suffered imreparable harm and
damages as a msult of the Defendams’ wrongful conduct as alleged berein. Absent
representative action, Plaintiffs and the members of the Class will continue to suffer losses,
thereby allowing thess vielations of law to proceed without remedy,

COUNT [ - BREACH OF EXTRESS WARRANTY

43, Plaintiffs incorporate by reference the preceding paragraphs as if they were fully
set forth herein.

44, Defendants expressly warranted that the regalled brands of pet food wore, in fact,
ingestible fond that was safe for consumption by dogs and cats.

45,  Inaddition, Defendants made numerous ¢xpress warranties aboul the yuality of its
food and #ls manufaciuring fucilities. For exarmple, Menn Faods touts the ¢laim that it

“manufacture(s] the private-label wet pet-food industry’s most comprehenaive produst program

i
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with the highest standards of quelity” and it operates “gtate-of-the-art” manufaciuring facilities
in the United States and Canada.

46,  Wembers of the Class were induccd by Defendants’ labeling, advertising and
marketing (he recalled brands of pet food as “food” to rely upon said express warranty, and did
s rely in purchasing the recalled brands af pet food and feeding them te their pets.

47. Inreliance on Nefendants’ untrue warrantios, Plaint:ffs and the Class purchased
the recalled pet fond and fed that fond to their pots.

4%.  Plaintiifs 2nd members of the Class sustained damages as a pmﬁimute result of
gaid hreach of warranty.

COUNT I - HREACH OF IMPLIED WARRANTY
OF MERCHANTABILITY

49.  Plaintiffs incorporate by reforence the preceding paragraphs as if they were fully
z¢t forth herein,

50.  Defendants are merchants pursuant to sections 2-104 and 2-314 of the Usiform
Commercial Code with respect ter pet foods.

51.  Through Defendants’ marketing, labeling, and sales, Detindants impliedly
warranted (hat the recalled pet faod, which was sold to Plaintiffs and Class members and fed to
their pets, was fit lor the ordinary purpose fior which it was intended, numely, to safely feed and
nourish pets without any resulting nceative health effecis, pursuant to section 2-314 of the

Uniform Cammercial Code,

11




