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. JUDICIAL PAN
H leb 0 MULTIDISTRICT LIE’I!-G?Q%ON
MAR 30 2007

FILED
CLERK'S OFFICE

BEFORE THE JUDICIAL PANEL
ON MULTIDISTRICT LITIGATION

IN RE MENU FOODS POISONED PET No. MDL DOCKET NO.
FOOD LITIGATION

PLAINTIFFS’ MOTION FOR TRANSFER AND CONSOLIDATION OF
RELATED ACTIONS TO THE WESTERN DISTRICT OF WASHINGTON
ﬁ UNDER 28 U.S.C. § 1407

g Piaintiffs Tom Whaley, Stacey Heller, Toinette Robinson, David Rapp, Cecily_ and

: Terrence Mitchell, Suzanne E. Johnson, Craig R. Klemann, Audrey Kornelius, Barbara Smith,
Michele S{Jggelt and Don James {*Plaintiffs”), respectfully move the Judicial Panel on
Multidistrict Litigation for an Order, under 28 U.S.C. § 1407, that (1) transfers eight putative
class actions, currently pending in the Western District of Arkansas, Southern District of Florida,
Northern District of Illinois, Eastern District of Tennessee, District of New Jersey, District of
Connecticut, Central District of California, as well as any cases that may subsequently be filed
asscrting similar or related claims, to the United States District Court for the Western District of
Washington; and (11) consolidates these proceedings with the five other similar actions that are
currently pending in the Western District of Washington, Tom Whaley v. Menu Foods, et al., No.
C07-041 IM,; Stacey Heller, et al. v. Menu Foods, No. C07-043311C, SuzanneE i}oh%on etal,
v. Menu Foods, No. CO07-0435)CC; Audrey Kornelius, er al. v. Menu Foods, NgCO@élelMﬁ
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and Michele Suggett, et al. v. Menu Foods, et al,, No. CO7-0457RSM, before the Honorable
Ricardo Martinez. In support of their Motion for Transfer and Consolidation, Plaintiffs state as
follows:

1. The class actions for which transfer and consolidation are proposed anisc out of
the same conduct and allege virtually identical claims. Each action is brought on behalf of a
class of purchasers of dog or cat food produced by Menu Foods and sold under various labels,
and alleges that Menu Foods produced tainted pet food that sickened their dogs or cats and
caused the death of many of them.

2. The eight actions proposed for transfer, Sims, et al. v. Menu Foods Income Fund,
et al., No. 07-5053 (W.D. Ark.); Scott, et'al. v. Menu Foods, et al., No. 07-5055 (W.D. Atk.};
Troiano v. Menu Foods, Inc., et al., No. 07-60428 CIV-COHN (8.D. Fla.); Majerczyk v. Menu
Foods, Inc., No. 07CV1543 (N.D. IIl.); Holt v. Menu Foods, Inc., No. 07-cv-00094 (E.D.
Tenn.); Workman, et al. v. Menu Foods Limited, et al., No. 07-cv-1338-NLH-AMD (D.N.1LY;
Osborne v. Menu Foods, Inc., No. 07CV00469RNC (D. Conn.}; and Sexton v. Menu Foods, Inc.,
et al., No. CV07-01958 GHK {AIJWx) (C.D. Cal)), are the only actions on file outside the
Western District of Washington of which Plaintiffs are aware.

3. Plaintiffs propose that the Sims, Scott, Troiano, Majerczyk, Holt, Workman,
Obsborne actions and the action pending in the Central District of California be consolidated
with the five actions currently pending in the Western District of Washington before Judge
Martinez, the lowest numbered of which is Tom Whaley v. Menu Foods, et al., CUT-041 IM.

4. The centralization of these actions in a single judicial district for consolidated
pretrial proceedings will promote the just and efficient conduct of these actions, will serve the
convenience of all parties and witnesses and will promote the interest of justice because all
actions involve common factual and legal issues, including:

a whether the Defendant’s dog and cat food was materially defective, and

unfit for use as dog or cat food;
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b. whether Defendant breached any contract, implied contract or warranties
relating to the sale of the dog and cat. food;

c. whether Defendant’s dog and cat food caused Plaintifts” and other Class
members’ pets to become 1ll;

d. whether Plaintiffs and other Class members have been damaged, and, if
50, what is the proper measure thereof;

e. what is the appropriate form of injunctive, declaratory and other relief.

5. Consolidation of the actions before a single court will conserve judicial resources,
reduce litigation costs, prevent potentially inconsistent pretrial rulings, clintinate duplicative
discovery and permit the cases to proceed to trial more efficiently.

6. All 13 actions are in the very early stages of litigation; no responsive pleadings
have been filed nor has any discovery been conducted.

7. The proposed transfer and consolidation in the Western District of Washington
will be for the convenience of parties and witnesses and will promote the just and efficient
conduct of these actions because it is expected that plaintiffs’ counse] in all actions will take
discovery of the same witnesses and documents,

8. The Western District of Washington has the resources and judicial expertise to
properly conduct this case. |

9. Plaintiffs’ motion is based on the accompanying memorandum of taw, the filed
pleadings and papers, and other materials that may presented to the Panel before or at the time of
any hearing in this matter.

WHEREFORE, Plaintiffs respectfully request that the Panel order that the Sims, Scott,
Troiano, Majerczyk, Holt, Workman, Obsborne and Sexton actions, as well as any cases that may
be subsequently filed asserting related or similar claims, be transferred to the Western District of

Washington for consolidated and coordinated pretrial proceedings.
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Dated: March 28, 2007
HAGENS BERMAN SOBOL SHAPIROLLP

By ”’M |

Steve W. Berman
1301 Fifth Avenue, Suite 2900
Seatile, WA 98101
(206) 623-7292
steve@hbsslaw.com

MYERS & COMPANY, P.LLLC.

Michael David Myers

1809 Seventh Avenue, Suite 700

Seattle, Washington 98101

Telephone: (206) 398-1188

Facsimile: (206)400-1112

E-mail: mmyers@myers-company.com

Philip H. Gordon

Bruce S. Bistline

Gorden Law Offices

623 West Hays St.

Boise, 1D 83702

Telephone: (208) 345-7100

Facsimile: (206) 623-0594

E-mail: pgordon@gordonlawoffices.com

Adam P. Karp :
Animal Law Offices of Adam P. Karp
114 W. Magnolia St., Ste. 425
Bellingham, WA 98225

Telephone: (360) 738-7273

Facsimile (360) 392-3936

Email: adam(@animal-lawyer.com

Attorneys for Plaintiffs Tom Whaley, Stacey
Heller, Toinetie Robinson, David Rapp, Cecily
and Terrence Mitchell, Suzanne E. Johnson,
Craig R. Klemann, Audrey Kornelius, Barbara
Smith, Michele Suggett and Don James
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JUDICIAL pa
MULTIDISTRICT E!I'EFIJ-G?'#I'ON

MAR 30 2007

FILED
CLERK'S OFFicE

BEFORE THE JUDICIAL PANEL
ON MULTIDISTRICT LITIGATION

IN RE MENU FOGDS POISONED PET No. MDL DOCKET NO.
FOOD LITIGATION

| PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF THEIR MOTION FOR
TRANSFER AND CONSOLIDATEON OF RELATED ACTIONS TO THE
WESTERN DISTRICT OF WASHINGTON UNDER 28 U.S.C. § 1407

Plaintiffs Tom Whaley, Stacey Heller, Toinette Robinson, David Rapp, Cecily and
Terrence Mitchell, Suzanne E. Johnson, Craig R. Klemann, Audrey Kornelius, Barbara Smith,
Michele Suggett and Don James (“Plaintiffs”) submit this memorandum of law in support of
their motion for transfer and consolidation of related actions to the Western District of
Washington under 28 U.S.C. § 1407.

I FACTS

A, Background

Defendant Menu Foods, a Canadian corporation doing business in the United States,
makes cat and dog food. Menu Foods” cat and dog food is sold under many brands, including
such familiar brand names as lams, Evukanuba and Science Diet. Menu Foods distributes its cat
and dog food throughout the United States to retailers such as Wal-Mart, Kroger and Safeway.

These and other retailers alse sell Menu Food pet food under their own respective private labels.
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Plaintiffs assert their claims against Menu Foods as class actions under Rule 23 of the
Federal Rules of Civil Procedure on behalf of all persons who purchased any cat or dog food that
was produced by Menu Foods and whose cat or dog became ill or died as a result of eating the
food. Cat and dog food that Menu Foods produced caused an unknown number of cats and dogs
to become ill, and many of them to die (the current reported known tally is over 100 deaths).

A tragically typical example is the cat belonging to plaintiff Stacy Heller (Case No. C07-
0453J3C, W.D. Wash.). Ms. Heller purchased a Menu Foods wet cat food from Wal-Mart under
the brand, Special Kitty, for Callie, her cat. Callie ate the Special Kitty cat food for several years
before her death. She became extremely ill during the week of March 12, 2007, On March 14,
2007, Ms. Heller took Callie to a veterinarian, who told her that Callie had suffered kidney
failure, also known as acute renal faiture. Callie’s condition quickly worsened, and on March
19, 2007, she had to be euthanized.

To date, Menu Foods has recalled 50 brands of dog food and 40 brands of cat food that
have sickened and killed dogs and cats. All recalled food to date is of the “cuts and gravy wet”
style and was produced during a three-month period between December 3, 2006 and March 6,
2007, While the contaminant in the recalled Menu Foods pet food has not yet been conclusively
identified, preliminary testing at the New York State Food Laboratory indicates a rodent poison,
aminopterin, which is banned in the United States, as the likely culprit.

Menu Foods’ actions have injurcd Plaintiffs and other Class members, who seek to
recover damages that include veterinary expenses, burial and cremation expenses, work

disruptions and other such losses.

B.  The Menu Foods Poisoned Pet Food Class Actions
Following these events, several class-action complaints were filed against Menu Foods.
These lawsuits assert claims for injuries arising from the sickening and deaths of pets that had

consumed Menu Foods’ pet food sold under various labels:
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o Tom Whaley v. Menu Focds, et al., No. C07-0411M (W.D. Wash.};,

e Stacey Heller, et al. v. Menu Foods, No_ C07-0453]1C (W.D. Wash.};

e Suzanne E. Johnson, et al v. Menu Foods, No. C07-0455JCC (W. D. Wash.),

o Audrey Kornelius, et al. v. Menu Foods, No. C07-0454MJP (W.D. Wash.),

o  Michele Suggett, et 11;1. v, Menu Foods, et al., No. C07-0457RSM (W.D.
Wash.);

o Sims, el al. v. Menu Foods Income Fund, et al., No. 07-5053 (W.D. Ark.);

o Scott, et al. v. Menu Foaods, et al., No. 07-5055 (W.D. Ark.);

s Troiano v. Menu Foods, Inc., et al., No. 07-60428 CIV-COHN (S.D. Fla.),

e Majerczyk v. Menu Foods, Inc., No. 07CV1543 (N.D. L)

e Holt v. Menu Foods, Inc., No. 07-cv-00094 (E.D. Tenn.};

e Workman, ef al. v. Menu Foods Limited, et al., No, 07-cv-1338-NLH-AMD
(D.N.1);

e  QOsborne v. Menu Foods, Jnc,, No. 07CV00469RNC (D. Conn.)l; and

o Sexton v. Menu Foods, Inc., et al., No, CV07-01958 GHK (AJWx) (C.D.
Cal.).

These cases seck 10 recover damages on behalf of all persons whose cats and/or dogs
became sick or died as a result of consuming pet food produced by Menu Foods. Submitted
herewith is a Schedule of Actions Involved under 28 U.S.C. § 1407 that lists the actions to be
transferred and consolidated.

Plaintiffs seek to have the latter eight class actions listed above transferred to the Western
District of Washington for centralization with the five class actions already pending in that
jurisdiction. Transfer and consolidation is appropriate because these cases involve common
factual questions, transfer will further the convenience of the parties and the witnesses, and
transfer will promote the just and efficient conduct of these actions. The Western District of

Washington is the appropriate place for transfer and consolidation because the district has the

-3

O958-12 TEISHE VL




Case 3:07-cv-00159-LRH-VPC Document 8 Filed 04/20/2007 Page 9 of 11

—_——

resources and judicial expertise to properly conduct this case; defendant Menu Foods transacis
business in the district; five class actions are already filed there, and the Western District of
Washington is easily accessed by all parties.

1. ARGUMENT

A, | Transfer and Consolidation of All Menu Foods Poisoned Pet Food Actions for
Coordinated Pretrial Proceedings Is Appropriate

28 U.S.C. § 1407 authorizes this Panel to transfer and consolidate two or more civil cases
for coordinated pretrial proceedings upon a determination that (i) they “involvie] one or more
common guestions of fact,” (ii) transfer will further “the convenience of the parties and
witnesses,” and (iii) transfer “will promote the just and efficient conduct of the actions.” The
requirements for transfer under Section 1407 are clearly satisfied here. The 13 related Menu
Foods poisoned pet food class actions are characterized almost entirely by common questions of
fact. In addition, transfer and consolidation will promote convenience for the parties and
efficiency in the pretrial proceedings by eliminating duplicative discovery and the potential for
inconsistent rulings, including determinations on class certification.

1. The related actions invelve common questions of fact

The first requirement of § 1407 — that the actions to be transferred involve common
questions of fact — is satisfied. The factual issues to be determined in each of the actions
proposed for transfer and coordination arise from the same course of conduct and, hence, are
identical. See In re Neurontin Mktg. & Sales Practices Litig., 342 F. Supp. 2d 1350, 1351
(J.P.M.L. 2004); In re Publ'n Paper Antitrust Litig., 346 F. Supp. 2d 1370, 1371 (J.P.M.L.
2004).

Among the maﬁy common gquestions of law and fact at issue in the related actions aﬁ::

a. whether the Defendani’s dog and cat food was materially defective, and unfit for

use as dog or cat food;
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b. whether Defendant breached any contract, implied contract or warranties relating
to the sale of the dog and cat food;

€. whether Defendant’s dog and cat food caused Plaintiffs’ and other Class
members’ pets to become 11];

d. whether Plaintiffs and other Class members have been damaged, and, if so, what
is the proper measure thereof;

€. what is the appropriate form of injunctive, declaratory and other relief.,

The factual issues to be determined in all of the class actions are nearly identical, making
transfer to a single forum highly appropriate. See, e.g., Neurontin, 342 F. Supp. 2d at 1351. In
Neurontin, for example, thé Panel ruled that there were common issues warranting transfer and
consolidation where “[a]ll actions [welre purported class actions involving aflegations that
common defendants have engaged in the illegal promotion and sal¢ of the drug Neurontin for
‘off-label’ use.” Id.; see also In re Ephedra Prods. Liab. Litig., 314 F. Supp. 2d 1373, 1375
(J.P.M.L. 2004) (“[cJommon factual questions arise because these actions focus on alleged side
effects of ephedra-containing products, and whether defendants knew of these side effects and
either concealed, misrepresented or failed to warn of them™); In re Columbia Univ. Patent Litig.,
313 F. Supp. 2d 1383, 1385 (J.P.M.L. 2004) (common guestions existed where “{a]ll actions can
thus be expected to share factual and legal questions with respect to the ‘275 patent concerning
patent validity and related questions such as double patenting, prosecution laches, and

inequitable conduct™).

2, Consolidating the class actions will further the convenience of the parties and
the witnesses

Consolidating the class actions will meet the second requirement for consolidation under
§ 1407 because it will serve the convenience of the parties and witnesses. It is expected that
counsel for plaintiffs in all actions will seek documents from the same defendants on such issues

as, inter alia: {a) where the recalled Menu Foods pet food was processed, (b} the manufacturing

-5.
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processes for the recalled Menu Foods pet food, (c) the intended ingredients of the recalled Menu
Foods pet food, (d) the name, composition and character of the contarminant(s} of the recalted
Menu Foods pet food that poisoned the Class members’ cats and dogs, (e) the contaminant(s)’
pathway into the recalled Menu Foods pet food, and (f) when Defendants learned or should have
learned that the recalled Menu Foods pet food was contaminated. Issues such as these will be
central in all of the class actions.

Because the actions arise from a common core of factual allegations, there is a strong
likelihood of duplicative discovery demands and redundant depositions. Consolidation will
enable a single judge to establish a pretrial program that will minimize the inconvenience to the
witnesses and expenscs to the parties. These savings are precisely the types of savings that this
Panel has traditionally used to justify the consolidation of actions in different jurisdictions. See,

e.g., Neurontin, 342 F. Supp. 2d at 1351; Columbia Univ. Patent Litig., 313 F. Supp. 2d 1385.

3. Transfer and consolidation will promote the just and efficient conduct of the
related actions

Finally, ta'ansfen;l ng and consolidating these class actions is appropriate because |
coordinating the pretrial proceedings will promote the just and cfficient conduct of the actions.
In light of the nearly identical factual allegations, and especially given that discovery has not yet
begun in any action, transfer under § 1407 will avoid duplicative discovery and save judicial
time and resources. See Neurontin, 342 F. Supp. 2d at 1351; In re Oxycontin Antitrusi Litig., 314
F. Supp. 2d 1388, 1390 (J.P.M.L. 2004), Ephedra Prods. Liab. Litig., 314 F. Supp. 2d at 1375;
In re Japanese Elec. Prods. Antitrust Litig., 388 F. Supp. 565, 567 (J.P.M.L. 1975); see also In
re European Rail Pass Antitrust Litig,, 2001 U.S. Dist. Lexis 1417, at *3 (JP.M.L. Feb. 7, 2001)
(ordering cases transferred to a single district to “eliminate duplicative discovery™).

The plaintiffs in each action will seek to depose many of the same individuals from Menu
Foods and its various affiliates and request production of a substantially similar set of

documents. Failing to consolidate these actions will therefore result in duplicative discovery
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