Streczyn v. Menu Foods, Inc. et al Doc. 8 Att. 17
Case 3:07-cv-00159-LRH-VPC Document 8 Filed 04/20/2007 Page 1 of 11

i
=1

efforts, requinng witnesses to appear for multiple depositions and defendants to producé several
sets of the same documents. The consolidation and coordination of these actions would avoid
this inconvenience and needless waste of resources. See In re Univ. Serv. Fund Tel. Billing
Practices Litig., 209 F. Supp. 2d 1385, 1386 (J.P M.L. 2002). Moreover, the corresponding
savings in time and expense would confer benefits upon both the plaintiffs and defendants. See
In re Cygnus Telcoms. Tech., LLC Patent Litig., 177 F. Supp. 2d 1375, 1376 (J.P.M.L. 2001); In
re Phenylpropanoclamine (PPA) Prods. Liab. Litig., 173 F. Supp. 2d 1377, 1379 (J.P.M.L. 2001);
see also In re Amino Acid Lysine Antitrust Litig,, 910 F. Supp. 696, 698 (J.P.M.L. 1995}
(consolidation and coordination is appropriate to “conserve the resources of the parties, their
counsc] and the judiciary™); In re Uranivm Indus. Antitrust Litig., 458 F. Supp. 1223, 1230
(JPM.L. 1578).

Where, as here, consolidation and coordination will avoid duplicative discovery and
potentially conflicting pretrial rulings, transfer for pretrial purposes is warranied to promote the

interests of judicial economy and efficiency.

B. The Western District of Washington Is The Proper Forum for Coordinated Pretrial
Proceedings

1. The Western District of Washington has the resources and judicial expertise
to properly conduct this case

In selecting the most appropriate transferee forum for multidistrict litigation, the Panel
considers the speed and efficiency with which altemative districts manage their respective
caseloads. See In re Preferential Drug Prods. Pricing Antitrust, 429 F. Supp. 1027, 1028
(J.P.M.L. 1977) (transferring cases based in part upon transferee court’s low median ime
between filing and disposition in civil actions); In re Corn Derivatives Antitrust Litig., 486 F.
Supp. 929, 932 (J.P M.L. 1980) (faster docket cited as reason for selecting transferee court).
Here, this factor favors transferring the actions to the Western District of Washington.
| If transferred to the Western District of Washington and consolidated with the five

actions already pending there, all 13 actions could proceed expeditiously to trial. The Westem
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District of Washington has a well-managed docket that is relatively undertaxed by multidistrict
litigation and capable of ensuring expeditious resolution of this multi-party litigation. When the
Panel has concluded that any of several forums would be appropriate for M.D.L. transfer, it has
examined the relative caseloads in each district court to tip the balance in favor of the less
burdened district. See, e.g., In re Corn Derivatives Antitrust Litig., 486 F. Supp. 929, 932
(JP.M.L. 1980); In re Falstaff Brewing Corp. Antitrust Litig., 434 F. Supp. 1225, 1231 (J.P.M.L.
1977%; In re Air Crash Disaster at Taipei Intl. Airport on July 31, 1975, 433 F. Supp. 1120, 1122
(J.P.M.L. 1977); In re Eastern Airlines, Inc. Flight Attendant Weight Program Litig., 391

F. Supp. 763, 764 (J.P.M.L. 1975); In re Peruvian Road Litig., 380 F. Supp. 796, 798 (J.P.M.L.
1974).

The rationale for thesc decisions goes to the very heart of a decision to transfer a great
number of cases before a single district-court judge. The worthwhile purposes of consolidating
multidistrict litigation would be frustrated if the transferee court is already too overburdened to
give these complex cases the close study and attention they will require. As this Panel stated in

the Eastern Airlines dectsion:

On balance, however, we favor the Eastern District of Virginia
because that district has a significantly lighter civil action docket
than the District of Massachusetts and, therefore, is in the best
position to expeditiously process this particular litigation. [391
F. Supp. at 764-65.]

This rationale would be well served by transferring the other eight cases to the Western
District of Washington for consclidation with the five class actions there. The Western District
of Washington enjoys a swift civil action docket. The median time for civil cases from filing to
“disposition™ in the Western District of Washington is only 9.1 months, and only 19.0 months to

trial.! This indicates an ability on the part of the Western District to move civil cases along

! The district has experienced a two-year bump in its case disposition median times occasioned by several
judges’ transitioning to senior status, But those vacancies have been or are now being filled, so we expect a return
to the district’s long-standing record of highly expeditions resolutions.

The Movants cite to Federal Court Management statistics for 2006 available on this Panel’s websile, at
hitp:/fwww uscourts.govicgi-bin/emsd2006.pl . For the Panel's convenience, we atlach copies of the relevant
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quickly during the preirial phase of litigation, precisely the task that will be before the transferee
court here. The comparable figures for the District of New Jersey, for example, is 33.0 months
to trial; Northern District of llinvis, 26.4 months; and Central District of California, 21.3
months.

While these differences in the overal! civil action docket are significant, the dispanty
between some of the districts in regard to complex M.D.L. cases is enormous. The Western
District of Washington, while possessing the resources necessary to oversee a complex multi-
party action such as this, is under-utilized as a transferee court for centralized proceedings. As of
September 30, 2006, the Western Distnct of Wéshington has only two M.D.L. cases still
pending, while the District of New Jersey has 15 pending litigations; Northern District of Hlinois
— 16 litigations; and Central District of California — 9 litigations. As this Panel has recognized,

this alone can be teason 1o transfer multidistrict actions to such districts for centralization:

centralization in this district permits the Pane] to effect the Section
1407 assignment to a major metropolitan court that (i} is not
currently overtaxed with other multidistrict dockets, and

(ii) possesses the necessary resources to be able to devote the
substantial time and effort to pretrial mattcrs that this complex
docket is fikely to require.

In re Phenylpropanolamine (PPA) Prods. Liab. Litig., 173 F. Supp. 2d at 1380. See also Inre
Air Crash near Palembang Indon., 1999 U.S. Dist. Lexis 4910, at *3-4 (LP.M.L. Apr. 13, 1999).
This Panel’s rationale for transferring the Phenylpropanolamine and Air Crash near Palembang
multidistrict litigations to the Westem District of Washington applies to the present litigations as
well.

Of course, these figures do not suggest that the next ten matters on the M.D.L. docket be
assigned to the Westemn District of Washington. Certainly there will continue to be a relatively
greater number of M.D.L. transfers to busy jurisdictions such as the Northern District of llinois

and the District of New Jersey on the basis of convenience of the particular parties. But where

district courts’ 2006 caseload profile available from that site, at Ex. A-H hereio.
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the advantages in the expeditious processing of these cascs are apparent in a transfer to the
Western District of Washington, this Panel should welcome the opportunity to spare its
overburdened colleagues in other jurisdictions.

We also note that while currently un-taxed with M.D.L. litigations, the Western District
of Washington has extensive experience in managing consolidated multi-district liti gation. See,
e.g., Inre Maiiblocks, Inc., 279 F. Supp. 2d 1379, 138] {J.P.M.L. 2003) {transferring action to
Western District of Washington); In re Burlington Northern & Santa Fe Ry. Emple. Settlement
Agreements Litig., 162 F. Supp. 2d 699, 700 (J.P. M.L. 2001) (same); In re Phenylpropanolamine
(PPA) Prods. Liab. Litig., 173 F. Supp. 2d at 1380 (same}, Int re Amazon.com/Alexa Internet
Privacy Litig , 2000 U.S. Dist. Lexis 8201, at *3-4 (J.P.M.L. June 7, 2000) (same); In re Air
Crash near Palembang Indon., 1999 U.S. Dist. Lexis 4910, at *3-4 (same); In re Ford Motor Co.
/Citibank N.A. Cardholder Rebate Program Litig., 1998 U.S. Dist. Lexis 205, at *3 (J.P. M.L.
Jan. 8, 1998) (same). Indeed, the Panel has specifically recognized that the Western District of
Washington is equipped with the resources necessary to manage substantial con sohidated multi-
district litigation. See, e.g., In re Phenylpropanolamine, 173 F. Supp. 2d at 1380. The Panel has
also previously transferred to the Western District of Washington multi-district litigation that,
like the present cases, challenges the satety of progiucts ingested into the body. See, for example,
id. The District thus has an established track record of managing this type of complex litigation.

The Honorable Judge Ricardo Martinez, to whom the Whaley litigation, the first filed of
the five Washington cases, is assigned, has ample experience with class action and complex
commercial litigation, A judge since 1989, Judge Martinez has been on the federal bench since
1998, first as a federal magistrate, and siﬁce 2004 as a district court judge. Judge Martinez is not

currently handling any other MDL matters.
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2. The Western District of Washington is an equally convenient forum for the
parties and witnesses

The convenience of the parties and witnesses is a factor in determining to which district
related actions should be transferred. 28 U.S.C. § 1407(a) (related actions may be transferred to
a district for coordinated proceedings upon a determination that the transfer “will be for the
convenience of parties and witnesses and will promote the just and efficient conduct of such
actions™). In deciding whether a particular forum is convenient, the Panel may consider the
Jocation of the parties, documents and potential witnesses relative to that district. See In re
Cigarette Antitrust Litig., 2000 U.S. Dist, Lexis 8209, at ¥4 (J.P.M.L. June 7, 2000).

This factor is neutral in this litigation. Plaintiffs and class members reside across the
country, likely in all 50 states. Defendant Menu Foods is a Canadian corporation with its
principle office in Ontario, Canada. Five of the actions (with 12 plaintiffs) were filed in the
Western District of Washington. These 12 plaintiffs all concur that the Western District of
Washington would be the most appropriate jurisdiction.

No particular district court is more convemently located for the parties and witnesses than
another. We note that Seattle has a major international airport that serves as a transportation hub

for the region, so parties (raveling by air will have easy aceess to the district court there.

111, CONCLUSION
Consolidation is necessary to avoid duplication and wasted efforts. Transfer to the
Western District of Washington is appropriate because five of the 13 related actions were filed
there; the Western District of Washington has the resources and judicial expertise to promptly
and efficiently conduct this case; and the Westem District of Washington is easily accessed and
aé conveniently located as any district for all the parties. Accordingly, Plaintiffs respectfully
request that the Panel order that the Sims, Scott, Troiano, Majerczyk, Holt, Sexton and Workman

actions (as well as any tag-along cases that may be subsequently filed asserting related or similar
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claims) be transferred to the Western District of Washington fur consolidated and coordinaled

pretrial proceedings.

DATED: March 28, 2007
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Attorneys for Plaintiffs Tom Whaley, Stacey
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JUDICIAL PaANE
MULTIDISTRICT L. }TITG(?&¥ION

MAR 30 2007

FILED
CLERK'S OFFICE

BEFORE THE JUDICIAL PANEL
ON MULTIDISTRICT LITIGATION

IN RE MENU FOODS POISONED PET No. MDL DOCKET NO.
FOOD LITIGATION

SCHEDULE OF ACTIONS RELATED TO PLAINTIFFS MOTION FOR
CENTRALIZATION AND COORDINATION OF PRETRIAL PROCEEDINGS
PURSUANT TO 28 US.C. § 1407

1. Tom Whaley, individually and on behalf of all others similarly situated v. Menu
Foods, a foreign corporation, The lams Company, a foreign corporation, Dog Food Producers
Numbers 1-50 and Cat Food Producers 1-40, No. C07-0411M, pending in the Western District
of Washington at Seattle (Hon. Judge Ricardo S. Martinez);

2. Stacey Heller, Toinette Robinson, David Rapp. and Cecily and Terrence Mitchell,
individually and on behalf of all others similarly situated, v. Menu Foods, a foreign corporation,
No. C07-0453]11C, pending in the Western District of Washington at Seattle (Hon. Judge John C.

Coughenour);

3, Suzanne E. Johnson and Craig R. Klemann, individually and on behalf of all
others similarly situated, v. Menu Foods, a foreign corporation, No. C07-0455]JCC, pending in
the Western District of Washington at Seattle (Hon. Judge John C. Coughenour);

4. Audrey Kornelius and Barbara Smith, individually and on behalf of all others
similarly situated, v. Menu Foods, a foreign corporation, No. C07-0454MIP, pending in the
Western District of Washington at Seattle (Hon. Judge Marsha J. Pechman);

5. Michele Suggett and Don James, individually and on behalf of all similarly

situated v. Menu Foods, a foreign corporation; The lams Company, a foreign corparaties;
Eukanuba, a foreign corporation; Dog Food Producers Numbers 1-100 and Cat Food Eﬁoduéa‘s

1-100; and DOESI-100, No. C07-0457RSM, pendmg in the Western Dlstrlchf W“ashlﬁion )

Seattle (Hon. Judge Ricardo S. Martinez); O S o :3 AL
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b. Charles Ray Sims and Pamela Sims, individually and on behalf of all others
similarly situated v. Menu Foods mcome Fund, Menu Foods Midwest Corporation, Menu Foods
South Dakota, Inc., Menu Foods, Inc., Menu Foods Holdings, Inc., No. 07-5053, pending in the
Western District of Arkansas, Fayetteville Division (Hon. Judge Jimm Larry Hendren);

1. Richard Scott and Barbara Widen, individually and all others persons similarly
situated v. Menu Foods, Menu Foods Income Fund, Menu Foods Gen Par Limited, Menu Foods
Limited Partnership, Menu Foods Operating Partnership, Menu Foods Midwest Corp, Menu
Foods South Dakota, Menu Foods, Inc., Menu Foods Holdings, Inc., Wal-Mart Stores, Inc., No.
07-5055, pending in the Western District of Arkansas, Fayetteville Division (Hon. Judge Robert
T. Dawson);

8. Christina Troiano, individually and on behalf of all others similarly situated v.
Menu Foods, Inc. and Menu Foods Income Fund, No. 07-60428 CIV-COHN, pending in the
Southern District of Florida (Hon. Judge James 1. Cohny;

9. Dawn Majerczyk, individually and on behalf of a class of similarly situated
individuals v. Menu Foods, Inc., a New Jersey Corporation, No. 07CV1543, pending in the
Northern District of Iilinois, Eastern Division (Hon. Judge Wayne R. Anderson);

10.  Lizajean Holt, individually and on behalf of similarly situated persons v. Menu
Foods, Inc., No. 07-cv-00094, pending in the Eastern District of Tennessee, Knoxville Division
(Hon. Judge Thomas W, Phillips);

V1. Jared Workman, and Mark and Mona Cohen, on behalf of themselves and ail
others similarly situated v. Menu Foods Limited, Menu Foods Inc., and Menu Foods Midwest
Corporation, No. 07-cv-1338-NLH-AMD, pending in the District of New Jersey (Hon. Judge
Nocl L. Hillman); '

12.  Lauri A. Osborne, individually and on behalf of all others similarly situated v.
Menu Foods, Inc., No. 07CV00469RNC, pending in the District of Connccticut (Hon. Judge
Robert N. Chatigny); and

13. Shirley Sexton v. Menu Foods Income Fund, Menu Foods, Inc., a New Jersey

Corporation, and Menu Foods Midwest Corp., a Delaware aorporation, No. CV(07-01958 GHK
{AJWx), pending in the Central District of California (Hon. Judge George H. King).

Copies of the Complaints are attached as Exhibits A - M hereto.
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Dated: March 28, 20007
HAGENS BERMAN SOBOL SHAPIRO LLP

by, 2

Steve W. Berman
1301 Fifth Avenue, Suite 2900
Seattle, WA 98101
(206) 623-7292
steve@hbsslaw.com

MYERS & COMPANY, r.L.L.C,
Michael David Myers

1809 Seventh Avenue, Suite 700
Seattle, Washington 98101

Telephone: (206) 398-1188

Facsimile: (206) 400-1112

E-mail: mmyers ers-company.com

Philip H. Gordon

Bruce S. Bisiline

Gordon Law Offices

623 West Hays St

Boise, ID 83702

Telephone: (208) 345-7100

Facsimile: (206) 623-05%94

E-mail: pgordon@gordonlawoffices.com

Adam P. Kamp

Animal Law Offices of Adam P. Karp
114 W. Magnolia St., Ste. 425
Bellingham, WA 98225

Telephune: (360) 738-7273

Facsimile (360} 392-3936

Email: adam{@animal-lawyer.com

Astorneys for Plaintiffs Tom Whaley, Stacey
Heller, Toinette Robinson, David Rapp, Cecily
and Terrence Mitchell, Suzanne E. Johnson,
Craig R. Kiemann, Audrey Kornelius, Barbara
Smith, Michele Suggett and Don James
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JU[I;ECJAL PANEL ON
MULTIDISTRICT LiTIGATION

MAR 38 2007

_FILED
CLERK'S OFFICE

BEFORE THE JUDICIAL PANEL
ON MULTIDISTRICT LITIGATION

IN RE MENU FOODS POISONED PET No. MDL DOCKET NO.
FOOD LITIGATION

PROOF OF SERVICE
Pursuant to Rule 5.2 of the Rules of Procedure of the Judicial Panel on

Muliidistrict Litigation, and the Federal Rules of Civil Procedure, 1 hereby certify that on March
27, 2007, I caused a copy of Plaintiffs’ Motion For Transfer and Consolidation of Related
Actions To The Western District of Washington Under 28 U.S.C. § 1407, Plaintiffs’
Memorandum of Law In Support of Their Motion For Transfer and Conselidation of
Related Actions To The Western District of Washington Under 28 U.S.C. § 1407, Schedule
of Actions Related To Plaintiffs Motion For Centralization and Coordination of Pretrial
Proceedings Pursuant To 28 U.S.C. § 1407 and Proof of Service to be served via U.S, Mail on

all parties on the accompanying Service List including the Clerk of each district court wherean

R 4
affected actions is pending. .
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[ further certify that on March 27, 2007, 1 caused the original and four copies of the

above documents, along with a computer generated disk, to be sent via UPS Overnight Mail for

filing with the clerk of the Judicial Panel On Multidistrict Litigation.

"

Steve W. Berman

Dated: March 28, 2007.
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