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class action certification represents the superior method for the fair and efficient
adjudication of the contraversy in question.

22.  There is no plain, speedy or adequate remedy other than by maintenance
of this class action because Plaintiffs SIMS are informed and believe that the economic
damage to each member of the class makes it economically unfeasibie to pursue
remedies other than through a class action. There would be a failure of justice but for
the maintenance of this class action.

FACTUAL BACKGROUND

23. Plaintiffs dog, ABBY, died as a direct result of the ingestion of canned
and/or foil pouched dog food manufactured and distributed in the United States by
Defendants,

24. Defendants distributed their “Cuts and Grawy” canned and foil pouched
dog and cat food product by misteading users about the product and by failing 1o
adequately warn the users of the potential serious dangers, which Defendants knew or

should have known, might result from animais consuming its product. Defendants

widely and successfully marketed Defendants’ canned and foil pouched dog and cat
food products throughout the United States by, among other things, conducting
promotional campaigns that misrepresented the safety of Defendants’ products in order
to induce widespread use and consumption.

25. As a result of claims made by Defendants regarding the safety and

effectiveness of Defendants' canned and foil pouched dog and cat food products,
Plaintiff SIMS fed their doj, ABBY, canned dog food distributed under the format *Cuts

and Gravy”, said product being manufactured and distributed by Defendants.
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26. As a result of Plaintiffs SIMS feeding their dog, ABBY, the Product
manufactured and distributed by Defendants, their dog developed severe health
problems, including but not limited 16 anorexia, lethargy, diarrhea and vomiting.

27.  Plaintiffs SIMS 1ook their dog, ABBY, to Dr. Eric P. Steinlage, at Ali Degs
Clinic, Rogers, Arkansas, who performed tests and surgery on the dog.

28. Dr, Eric P. Steinlage determined that Defendants’ Product was the cause
of the dog's kidney failure and the dog died on March 16, 2007.

29. - Had Plaintiff SIMS known the risks and dangers associated with
Defendants' canned and foil pouched dog food product sold under the format "Cuts and
Gravy”, or had Defendants disclosed such information to Plaintiff, he would not have fed
Defendants' product to their dog, ABBY, and the dog would not have suffered
subsequent health complications and uttimately died before the age of two.

30. Upon information and belief, as a resuit of the manufacturing and
marketing of Defendants’ canned and foil pouched dog and cat jood products,
Defendants have reaped huge profits, while concealing from the public, knowledge of
the polentia! hazard associated with the ingestion of Defendants’ canned and foil
pouched deg and cat food products.
| 31. Defendants failed toc perform adequate testing in that the adequate testing
would have shown that Defendants’ canned and foit pouched dog and cat food products
produced serious side effects with respect to which Defendants should have taken
appropriale measures to ensure that its defeclively designed product would not be

placed into the stream of commerce and/or should have provided full and proper
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warnings accurately and fully refiecting the scope and severity of symptoms of those-\
side effects should have been made.

32. Defendants’ had nofice and knowledge‘as early as February 20, 2007,
that their Product presented substantial and unreasonable risks, and possible death, to
animals consuming the Pfloduct. As such, said consumers’ dogs and cats, including
Plaintiffs dog, ABBY, were unreasonably subjected to the risk of illness or death from

| the consumption of Defendants’ Product.

33. Despite such knowledge, Defendants, lhrough their officers, directors,
partners and managing agents for the purpose of increasing salesl and enhancing its
profits, knowingly and deliberately failed to remedy the known defects of Defendants’ |
Product .in a timely manner, failed to conduct testing in a timely manner, and failed io
warn the public in a timely manner, including Plaintiff, of the serious risk of illness and
death occasioned by the defects inherent in Defendants’ Product.

34. Defendants and their officers, agents, partners and managers intentionally
proceeded with the manufacturing, distribution, sale and marketing of Defendants’
Product, knowing that the dogs and cats ingesting the Defendants’ Product would be .
exposed to serious potential danger, in order to advance their own pecuniary interests,

35, Defendants’ conduct was wanton and wiliful, and displayed a conscious
disregard for the safety of the Produdt and particularly of the damage it would cause pef
owners like the SIMS, entitling these Plaintiffs to exemplary damages.

36. Defendants acied with conscious and wanton disregard of the health and
safety of Plaintiffs dog, ABBY, and Plaintiff requests an award of additional damages

for the sake of example and for the purpose of punishing such entities for their conduct,




Case 3:07-cv-00159-LRH-VPC Document 8 Filed 04/20/2007 Page 4 of 11

Case 5:07-cv-05053-JLH  Document1  Filsd 03/21/2007 Page 9 of 23

in an amount sufficiently large to be an example 1o others, and to deter Defendants and
others from engaging in similar conduct in the future. The above-deseribed wrongful
conduct was dbne with krnowledge, authorization, and ratification of officers, directors,
partners and managing agents of Defendants.

37. As a direct and proximate result of Defendants’ negligence as described
herein; Plaintiff SIMS sustained damages in the loss of their family pet.

AS AND FOR A FIRST CAUSE OF ACTION SOUNDING IN
STRICT PRODUCT LIABILITY - FAILURE TO WARN

38,  Plaintiff repeats and incorporates by reference each and every paragraph
of this complaint as though set forth in full in this cause of action.

3% Defendants manufactured, marketed, distributed, and supplied
Defendants’ Product to distribution centers throughout the United Slates. As such,
Defendants had a duty to warn the public, including Plaintiff, of the heaith risks and
possible death associated with using Defendants’ Product.

40, Defendants’ Product was under the exclusive control of Defendants, and

was. sold without adequate warnings regarding the risk of serious injury and other risks
associated with its use. h

41, As a direct and proximate result of the defective condition of Defendants’
Product as manufactured and/or supplied by Defendants, and as a direct and proximate
result of negligence, gross negligence, willful and wanion misconduci, or other
wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

42.  Upon information and belief, Defendants knew of the defective nature of
Defendants’ Product but continued to design, manufacture, market, and selt it so as 1o

maximize sales and profits at the expense of animal health and safefy, in knowing,
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conscious, and deliberate disregard of the foreséeable ham caused by Defendanis'
Product and in violation of their duty to provide an accurate, adequate, and complete
warning conceming the use of Defendants’ Froduct.

43. Defendants failed to wam the public or Plaintiff in a timely manner of the
dangerous propensities of Defendants’” Product, which dangers were known or should
have been known to Defendants, as they were scientifically readily available.

44, Defendants knew and intended that Defendants’ Product would be
distributed through the United States without any inspection for defects.

45, Defendants also knew that veterinary clinics, pet food stores, foed chains
and users such as Plaintiff would rely upon the representations and warranties made by
Defendants on the product labels and in other promotional and sales materials upan
which the Plaintiff did so rely.

46. As a direct and proximate result of the Deféndants’ distribution of the
product without adequate warnings regarding the health risks to animals, the Plaintiffs
suffered damage as previously alleged herein, including ascertainable economic loss,
including the purchase price of Defendants’ Product, out-of-pocket costs of veterinary
medical tests and treatment for their dog, ABBY, cut-of-pocket costs of dispesal/burial
fees after the death of their dog, ABBY, as well as the pecuniary value,

47. Defendants’ conduct in the packaging, warning, marketing, advertising,
promotion, distribution, and sale of Defendants’ pet foods, was committed with knowing,
conscious, and deliberate disregard for the rights and safety of consumers suchlas

Plaintiffs’ pets, thereby entitling Plaintiffs to punitive damages in an amount to be
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defermined at trial that is appropsiate to punish Defendants and deter them from similar
conduct in the future.

48. The damages resulting from the allegations asserted under this cause of
éction. exceed the district court’s original jurisdictional fimits as described in Section 4 of

the Class Action Faimess Act of 2005,

AS AND FOR A SECOND CAUSE OF ACTION SOUNDING IN
STRICT PRODUCT LIABILITY — DEFECTIVE IN DESIGN OR MANUFACTURE

49.  Plaintiff repeats and incorporates by reference each and every paragraph
of this complaint as though set forth in fuil in this cause of action.

50. Defendants were the manutacturers, sellers, distributors, marketers,
andfor suppliers of Defendants’ Product, which was defective and unreasonably
dangerous to the Plaintiffs’ pets.

51. Defendants' Product was sold, disiributed, supplied, manufactured,
marketed, and/or promoted by Defendants, and was expected to reach and did reach
consumers without substantial change in the condition in which it was manufactured
and sold by Defendants. _ .

52. The Product was manufactured, supplied, and/or sold by De-fendants and
was defective in design or formulation in that when it left the hands of the manufacturers
and/or sellers it was unreasonably dangerous in that its foreseeable risks exceeded the
benefits associated with the designs and/or formulations of the Product.

563. Upon information and belief, Defendants actually knew of the defective
nziure of Defendants’ Product but continued to design, manufacture, market, and sell it
50 as lo maximize sales and profits at the expense of the public health and safety, in

conscious disregard of the foreseeable harm caused by Defendants’ Product.

11
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54. At all limes material to this action, the Product was designed, tested,
inspected, manufactured, assembled, developed, labeled, sterifized, licensed,
marketed, advertised, promoted, sold, packaged, supplied andjor distributed by
Defendants in a defective and unreasonably dangerous condition in ways which incliade,
but are not fimited (o, one or more of the following:

a. When placed in the streamn of comﬁ'lgrce, the Product contained
unreasonably dangerous design defects and was not reasonably
safa and fit for its intended or reasonably foreseeable purpose or as
intended to be used, thereby subjecting the dogs and cats of the
consumers, including Plaintiff, to risks which exceeded the benefits
of the Product;

b. The Product was insufficiently tested;

c. The Product caused serous illness, harmful side effects, and
possible death thal outweighed any potential wility;

d. In light of the potential and actual risk of ham associatéd with
ingestion of the Product by dogs and cats, a reasonable person

who had aclual knowledge of this potential and actual risk of hammn

would have concluded that the Product should not have been

marketed, distributed or soid in that condition.
55, At all times material 1o this action, the Product was designed, tested,

inspected, manufactured, assembled, developed, labeled, sterilized, licensed,

marketed, advertised, promoted, sold, packaged, supplied and/or distributed, it was
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expected to reach, and did reach, purchasers of the Product across the United States,
including Piaintiff, without substantial change in the defective and unreasonably
dangerous condition in which it was sold. .

56, At all times, Plaintiff purchased the Product for its intended or reasonably
foreseeable purpose.

57. As a direct, Iegal proximate and producing result of the defective and
unreasonably dangerous condition of the Product; Plaintiff sustained damage, for which
Piaintiff is entitled to recovery.

58. As a direct, legal, proximate and producing result of the defective and
unreasonably dangerous condition of the Product, Plaintiff's dog, ABBY, was injured in
health, strength and activity and subsequently died afler having suffered physical
injuries.

59. As a direct, legal, proximate and producing result of the defective and
unreasonably dangerous condition of the IProduct, Plaintiff's dog, ABBY, required
reasonable and necessary veterinary treatment and services and incurred expenses for

which Plaintiff is entitied to damages, along with the expenises of disposal/burial of the

family pet.

680. As a direct and proximate result of the design and manufacturing defects
of Defendants’ Prodtict, Plaintiff suffered damages as previously alleged herein.

61. Defendants’ aforementioned conduct was committed with knowing,
conébious. and deliberate disregard for the rights and safety of consumers such as
Plaintiff, including Defendants’ knowingly withholding andfor  mistepresenting

information to the pubiic, including Plaintiff, which information was material and relevant
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to the harm in question, punitive damages in an amount to be determined at trial that

are appropriate to punish Defendants and deter them from similar conduct in the future.
62. The damages resuiting from the allegations asserted under this cause of

action, exceed the district court's original jurisdictional limits as described in Section 4 of

the Class Action Fairness Act of 2005.

AS AND FOR A THIRD CAUSE OF ACTION,
SOUNDING IN FRAUD

63, Plaintiff repeats and incorporates by reference each and every paragréph
of this complaint as though set forth in full in this cause of action.

64. At all maieral times, Defendants were engaged in the business of
manufacturing, marketing, distributing, promoting, and selling Defendants’ Product.

65. Defendants made misrepresentatio'ns of materal facts to, and omitted
and/er concealed material facts from, Plaintiff in the advertising, marketing, distribution
and sale of Defendants’ Product regarding its safety and vse.

66. Defendants deliberately and intentionally misrepresented to, and omitted
and/or concealed material facts from, consumers, including Plaintiff SIMS, that
Defendants’ Product was séfe when ingested by dogs and cats. Such
misrepresentations, omissions, and concealments of facts include, but are not limited to:

a. Failing to disclose, and/or intentionally concealing, the resulis of
tests showing the potential heaith risks to dogs and cats associated with the use
of Defendants' Product;

b. Failing to include adequate warnings with Defendants’ Product
about the potential and actual risks and the nature, scope, severity, and duration

of sericus adverse effects of Defendants’ Product;
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c. Concealing information regarding the known health risks to dogs
and cats associated with Defendants’ Prodﬁct; and;

d. - Concealing the known incidents of illnesses and death of dogs and
cals, as previously alleged herein.

67. Defendants intentionaily conceated facts known to them, as alleged
herein, in order to ensure increased sales of Defendants’ Product.

_68. Defendants had a duty 10 disclose the foregoing risks and failed to do so,
despite possession of information concerning those risks. Defendants’ represeniations
that Defendants' Product was safe for its intende;l purpose were false, as Defendants’
Product was, in fact, dangerous to the health of and ultimately fatal to Plaintiff SIMS’
dog, ABBY.

£9. Defendants knew that their statements were false, knew of incidents of

_ serious illnesses and deaths in dogs and cats, and knew that their' omissions rendered
their statements false or misleading.

70.  Further, Defendants failed to exercise reasonable care in ascertaining the
accuracy of the information regarding the safe use of Defendants’ Prodﬁcl, and failed to
disclose that Defendants’ Proeduct caused possible death in dogs and cats, among other
serious adverse effects. Defendants also failed to exercise reasonable care in
communicating the information concerning Defendants’lP'roduct to Plaintiff SIMS, and/or
concealed facts that were known to Defendants.

71. Plaintiff SIMS was not aware of the falsity of the foregoing
representations, nor was Plaintiff SIMS aware that one or more material facts

concerning the safety of Defendants’ Product had been concealed or omitted.

15
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72. In reliance upon Defendants' misrepresentations (and the absence of
disclosure of the serious health risks), Plaintiff SIMS fed Defendants’ Product tb their
dog, ABBY. Had Plaintiff SIMS known the true facts concerning the risks associated
with Defendants’ Product, he would not have purchased the Product nor fed the Product
to the family pet.

73. The reliance by Plaintiff SIMS upon Defendants’ misrepresentalions was
justified because said misrepresentations and omissions were made by individuals and
entities that were in a position to know the facts concerning Defendants’ Product. -

74.  Plaintiff SIMS was not in a position to 'know‘the facts because Defendants
aggressively promoted the use of Defendants’ Product and concealed the risks
associated with its use, thereby inducing Plaintiff SIMS to purchase Defendants’
Product.

75.  As a direct and proximate result of Defendants’ misrepresentations, and/or
concealment, Plaintiffs suffered damages as previously alleged herein.

76. Defendants’ conduct in concealing material facts and making the
foregoing misrepresentations, as alleged herein, was committed with conscious “or
reckless disregard of the rights and safety of consumers such as Plaintiff, thereby
entiting Plaintiff to punitive damages in an amount to be determined at trial that is
appropriate to punish Defendants and deter them from similar conduct in the future.

'77.  The damages resulting from the aliegations asserted under this cause of
action, exceed the district court's original jurisdictional limits as described in Section 4 of

the Class Action Fairness Act of 2005




