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AS AND FOR A FOURTH CAUSE OF ACTION,
SOUNDING IN IMPLIED WARRANTY OF FITNESS FOR
A PARTICULAR PURPOSE AND IMPLIED WARRANTY

OF MERCHANTABLITY

78.  Plaintiff repeats and incorporates by reference each and every paragraph
of this complaint as though set forth in full in this cause of action.

79.  Defendants manufactured, marketed, sold, and distributed Defendants’
Product.

80. At the time Defendants marketed, sold, and disiributed Defendanis’
Product for use by Plaintiff SIMS, Defendants knew of the purpose for which
Defendants’ Product was intended and impliedly warranted Defendants’ Prodl-lct o be
of merchantable quality and safe and fit for such use.

81. Plaintiff SIMS reasonably retied on the skill, superior knowledge, and
judgment of Defendants as to whether Defendants’ Product was of merchantable quality
and safe and fit for its intended use.

82. Due to Defendants’ wrongful conduct as alleged herein, Plaintiff SIMS
could not have known about the risks and side effects associated with Defendants’
Product until after ingest}on' by Plaintiff SIMS’ dog, ABBY.

83. Contrary to such implied warranty, Defendants’ Product was not of
merchantable quality and was not safe or fit for its intended use.

84. As a direct and proxirﬁate result of Defendants’ breach of implied
warranty, Plaintiff SIMS. suffered damages as previously alleged herein.

85. Defendants’ aforementioned conduct was commitied with knowing,
conscious, and deliberate disregard for the rights and safety of consumers such as

Plaintiff, thereby entitling Plaintiff to punitive damages in an amount to be determined at
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trial that is appropriate tb punish Defendants and deter them from similar conduct in the
future,

86. The damages resulting from the allegations asserted under this cause of
action, exceed the district court's original jurisdictional limits as described in Section 4 of
the Class Action Fairness Act of 2005.

AS AND FOR A FIFTH CAUSE OF ACTION
SOUNDING IN BREACH OF EXPRESS WARRANTY

B7. Plaintiffl repeats and incoiporates herein by reference the allegations
made in the above Paragraphs.

88. Defendants expressly warranied that .the Product was safe and well
accepted by dogs and cats and was safe for long-term use.

89. The Product does not conform to these express representations because
the Product is nol safe and has high levels of serious, life-threatening side effects.

90. As a direct and proximate result of the breach of said warranties, Plaintiff
was damaged, and he is therefore entitled to damages as described herein.

91,  The damages resulting from the allegations asseried under this cause of

action, exceed the district court’s original jurisdictional limits as described in Section 4 of
the Class Action Fairness Act of 2005.

AS AND FOR A SIXTH CAUSE OF ACTION
SOUNDING JN NEGLIGENCE

92.  Plaintiff repeats and incorporates by reference each and every paragraph
of this complaint as though set forth in full in this cause of action.
93. Defendanis owed a duty to consumers of Defendants’ Product, including

the Plaintiff, 1o use reasonable care in designing, testing, labeling, manufacturing,
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marketing, supplying. distribution and selling Defendants’ Praduct, including a duty to
ensure that Defendénts’ Product did not cause the dogs and cats ingesting the Product
to suffer from unreasonable, unknown, and/or dangerous side effects.

04. ~ Defendants failed to exercise reasonable care in warning about,
designing, testing, labeling, manufacture, marketing, selling andlor distributing of
Defendants’ Product and breached their duties to Plaintiff in that, and not by way of
limitation, they did not wam of the known risks associated with the i'ngestion of
Defendants’ Product and did not exercise an acceptable standard of care, i.e., what a
reasonably prudent manufacturer or seller would héve known and warned about.

95. Moredver, the product lacked sufficient warnings of the hazards and
dangers to users of said Product, and failed to provide safeguards to prevent the
injuries sustained by Plaintiif's dog, ABBY. Defendants failed to properly fest
Defendanis’ Product prior to its sale, and as a result subjected users to an
unreasonable risk of injury when this Product was used as directed and recommended.

96. Defendants additionally breached their duty and were negligent in their
actions, misrepresentations; and omissions taward Plaintiff, in part, in the following
ways:

a. Failed to exercise due care in designing, developing, and
manufacturing Defendants’ Product so as to avoid the aforementioned
risks to individuals using these products;-

b. Failed to include adequate warnings with Defendants’ Product that
would alert Plaintiff SIMS and other purchasers to its potential risks and

serious side effects;
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c. Failed to adequately and properly test Defendants” Product before
placing it on the market;

d. Failed to conduct sufficient testing on Defendants' Product, which if
properly performed, would have shown that Defendants’ Product had
serous side effects, including, but not imited to, death of the dog or cat;

e.  Failed to adequately wam Plaintiff that use of Defendants’ Product
carvied a risk of other serious side effects;

f. Failed to provide adequate post-marketing wamings or instructions
after Defendants knew, or should have known, of the significant risks of
ingestion by dogs and cats of Defendants’ Product;

g. Placed an unsafe product into the strearm of commerce; and

h. Was otherwise careless or negligent.

97. Defendants knew, or should ha\}e known, that Defendants’ Product
caused unreasonably dangerous risks and serious side effects of which Plaintiff would
not be aware. Defendants nevertheless advertised, marketed, sold and/or distributed
Defendants’ Product knowing of its unreasonable risks of injury.

a8. Defendants knew or should have known that consumers’ dogs or cats,
such as Plaintif SIMS’ dog, ABBY, would suffer injury and possible death as a result o
Defendants’ failure to exercise reasonable care as described above.

99. Upon information and belief, Defendants knew or should have known of
the defective nature of Defendants’ Product, as set forth herein, but continued to design,

manufacture, market, and selt Defendants’ Product so as to maximize sales and profits
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" at the expense of the health and safety of the public, including Plaintiff, in conscious
and/or negligent disregard of the foreseeable harm caused by Defend ants’ Product,

100. Defendants failed to disclose to the Plaintiff and the general public facts
known or available to them, as alleged herein, in order to ensure continued and
increased sales of Defendants’ Progduct. This failure to disclose deprived Plaintiff SIMS
of the information necessary for them to weigh the true risks of purchasing Defendants’
Product against the benefits.

101. As a direct and proximate result of Plaintiff SIMS’ feeding Defendants’
Praduct to their dog, ABBY, Plaintitf SIMS' dog, ABBY, suffered serious health problems
and ultimate death.

102. By virtue of Defendants’ negligence, Defendants directly, foreseeably and
proximately caused Plaintiff SIMS’ dog, ABBY, to suffer serious health. problems and
ultimate &eath. As a result, the imposition of punitive damages against Defendants is
warranted.

103. The damages resulting from the allegations asseried under this cause of
action, exceed the district court's original jurisdictional limits as described in Section 4 of
the Class Action Fairness Act of 2005.

WHEREFORE, Plaintiff demands judgment against Defendants in an amount to
be determined upon the trial of this action, together with the costs and disbursements of

this action.
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PRAYER FOR RELIEF

WHEREFORE, the class of putative plaintiffs pray for relief, in an amount which
exceeds the district court's original jurisdictional limits as described in Section 4 of the
~Class Action Faimess Act of 2005, as follows:

a, Awarding damages including but not limited to the money expended on
Defendants’ defective Product, veterinary bills associated with the
treatment, 1esiing. and diagnosis resulted from ingestion of the defective
Product, disposal fees after death of the pet and the pecuniary value of
the pet;

b. Awarding punitive damages to Plaintifis;

c. Awarding pre-judgment and post-judgment interest to Plaintifis,

d. Awarding the costs and expenses of this litigation to Plaintiffs,

e. Awarding reasonable attorneys’ fees and costs to Plaintiffs as provided by
law; and

f. For such further relief as this Court deems necessary, just, and proper.

WHEREFORE, Plaintiffs demand judgment against Defendants in an amount to

be determined upon the trial of this action, together with the costs and disbursements of

this action.
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DEMAND FOR JURY TRIAL

The Plaintiffs demand a trial by jury on all issues so triable in this civil action.

Dated: March 21, 2007.

CHARLES RAY SIMS and PAMELA SIMS,
Plaintiffs

LUNDY & DAVIS, L.L.P.

300 N. Coliege Ave., Suite 309
Fayetievilie, AR 72701

(479) 527-3921

{479) 587-9196 (fax)
ihatfield@lundydavis.com

Attorneys for Plaintiffs
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U, . DISTRIc
UNITED STATES DISTRICT COURT YESTEAN Dﬁ%ﬁm A

WESTERN DISTRICT OF ARKANSAS BTARMNSAS
FAYETTEVILLE DIVISION MAR 2 3

RICHARD SCOTT AND BARBARA ) o SRomsoy oo
WIDEN, individually and ) CaseNo.D7-5655 oy,
All others Persons Similarly Situated, ) G
)
Plaintiffs )
)
v. )
)
MENU FOODS; MENU FOODS )
INCOME FUND; MENU FOODS )
GEN PAR LIMITED; MENU FOODS )
LIMITED PARTNERSHIP; MENU )
FOODS OPERATING PARTNERSHIP; )}
MENU FOODS MIDWEST CORP; )
MENU FOODS SOUTH DAKOTA; )
MENU FOODS, INC;; MENU FOODS )
HOLDINGS, INC.; WAL-MART )
STORES, INC )
Defendants

CLASS ACTION COMPLAINT

Plaintiffs Scott and Barbara Widen through their undersigned counsel, on behalf of
themselves and all others similarly situated, upon both personal knowledge and infg@e_n_ti_c_m and
belief, alleges as follows:

1. This class action is brought against Defendants for negligently contaminating the
pet food supply making the food unfit for animal consumption and harmful and for purposefully
failing to wamn consumers of the conteminated pet fooﬂ. As a result of Defendant’s actions,
Plajntiff and other similarly situated pel owners have been damaged.

PARTIES

2. Plaintiffs Richard and Barbara Widen are a married couple and residents
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of Benton County, Arkansas. Plaintiffs lost two cats due to the contaminated food produced,
distributed, marketed, and sold by the Defendants.

3. Defendant, Menu Foods Income Fund (Menu Foods) is an unincorparated
company with its principal place of business in Ontario, Canada. It is doing business in the State
of Arkansas and has availed themselves of the protections of the State of Arkansas. Jurisdiction
is appropriate pursuant 10 the Arkaﬁsas Long Arm Statute, Ark. Code Ann. 16-4-101 and service
may be effected through the Hague convention on service abroad of judicial and extrajudicial
documents and civil or commercial matters at 8 Falconer Drive, Streetsville, ON, Canada L5N
1B1.

Menu Foods Midwest Corp. is a Delaware corporation and may be served through its
registered agent for service, The Corporation Trust Company, Corporation Trust Center, 1209
Orange Street, Wilmington DE. Defendant, Menu Foods Holding, Inc., is a Delaware
corporation and may be served through it registered agent for service, The Corporation Trust
Company, Corporation Trust Center, 1209 Orange Street, Wilmington Delawarc. Menu Foods
operates two manufacturing plants in the United States and distributes their pet food products
throughout the entire United States including Arkansas.

Defendant, Menu Foods, Inc. is a New Jersey corporation and may be served through its
registered agent for service, Corporation Trust Company, 820 Bear Tavern Road, West Trenton,
New Jersey. Upon information and belief, Defendants Menu Food Midwest Corp., Menu Foods
South Dakota Inc., Menu Foods, Inc., and Menu Foods Holdings, Inc., are wholly owned
subsidiaries of Menu Foods Income Fund, a business registered in and headquartered in Ontario,
Canada. The above listed Defendants are hereinafter referred to collectively as “Defendants” or

“Menu Foods™
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4, Defendant Wal-Mart Stores, Inc, (Wal-Mart) is a Delaware corporation
headquartered in Bentonville, Arkansas that sells Menu Food products throughout their retail
slores in Arkansas and throughout the United States. Wal-Mart is the single largest distributor of
Menu Foods products, Plaintiffs purchased the contaminated pet food at the Wal-Mart store in
Bentonville, AR. Menn Foods produced some brands of pet food exclusively for Wal-Marl
under a private label agreement.

JURISDICTION AND VENUE

5. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1332(d)2). The matter in controversy exceeds $5,000,000, is a class action and there
are members of the proposed Class that are citizens of States different than at least one of the
Defendants.

6. Venue is proper in this district under 28 U.S.C. § 1391 (b) and {d). Defendant
Wal-Mart is headquartered in the District. Defendant Menu Foods Income Fund is a foreign
corporation headquartered outside the United States and distributes, through retailers such as
Wal-Mart, the pet food products in issue in the District, Additionally, Plaintiffs purchased ﬁle
tainted pet food in the District.

FACTS

7. Defendant, Menu Foods told the U. §. Food and Drug Administration, that they
had become aware of the contamination or February 20, 2007. Menu Foods believed that the
contamination came from their supplier of Wheat Gluten. Defendant, Menu Foods conducted
test to determine if the contamination was harmfut to pets on February 27, 2007. The results of

the test resulted in death to one out of every six pets who consumed the contaminated pet food.




