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L F - S Kaplen Fox & Kilsheimer LTP
KAPLANFOX R 805 Third Avenue
- - . : : o : ’ New York, NY 10022
- phone 2126871950
fax 212.687.7714
email’ mail@kaplanfox.com
wwwl:aplaﬁiox‘com

April 5; 2007

' VIA FEDERAL EXPRESS
. Clerk of the Panel
~ Judicial Panel on Multidistrict Litigation
- Thurgood Marshall Federal Judiciary Building
One Columbus Circle, N.E.

* Room G-255, North Lobby
Washington, D.C. 20002-8004

Re:  Inre Pet Foods Product Liability Litigation - MDL No. 1850
Dear Clerk of the Panel:
Enciosed for filing, please find the following:

1 Plaintiffs Jayme Pittsonberger, David Carter, and Jim Bullock’s Joint Motion for
Transfer and Coordination of Related Actions Under 28 TU.S8.C. §1407;

2. Plaintiffs Jayme Pittsonberger, David Carter, and Jim Bullock’s Memorandum of
Law in Support of Joint Motion for Transfer and Coordination of Related Actions
Under 28 U.S.C, §1407;

3. Schedule of Actions Related to Plaintiffs Jayme Pitisonberger, David Carter, and
Jim Bullock’s Joint Motion for Transfer and Coordination of Related Actions
Under 28 U.8.C. §1407; and

4. Certificate of Service,
Also enclosed is the computer generated disk required by Rule 5.13. We have enclosed

- face sheets of the above documents and ask that you file stamp them and return them in the
" envelope provided. ' ' '

: hristine M, Fox

CMF:lcs ' :
- encl.

- cc:  All parties on service list

NEW YORK, NY LOS ANGELES, C4A 3AN FRANCISCOQ, CA

CHICAGO, IL RICHMOND, VA MOKRISTOWN, NS
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 BEFORE THE JUDICIAL PANEL
ON MULTIDISTRICT LITIGATION -

IN RE PET FOODS PRODUCTS

LIABILITY LITIGATION MDL Docket No. 1850

PLAINTIFFS JAYME PITTSONBERGER, DAVID CARTER AND JIM
BULLOCK’S MOTION FOR TRANSFER AND
COORDINATION PURSUANT TO 28 U.8.C. §1407

Plaintiffs Fayme Pittsonberger, David Carter apd_ Jim Bullock respectfully submit
this joint motion before the Judicial Panel on Multidistrict Litigation for an Ordcr,_ under
28 11.5.C. §1407, that (i) transfers thirteen puiativ; class actions, currently pending in the
Western District of Washi.ngtop, Western District of Afkmlsas, Southern District of :
Florida, Northem District of Illingis, Eastern District of Tennessee, District of Rhode

' Island, District of Connecticut, and the Central District of California,' as well as any

! These cases include: 1) Tom Whaley v. Menu F oods,l et al., Docket Ne. 07-cv-

00411 (W.D. Wash.); 2) Stacey Heller, et al. v. Menu Foods, et al,, Docket No. 07-¢v-
00453 (W.D. Wash.); 3) Audrey Kornelius, ef al. v. Menu Foods, et al, Docket No. 07~
cv-00454 (W.DD. Wash.); 4) Suzanre E. Johnson, et al. v. Menu Foods, et al., Docket No.
07-cv-00455 (W.D. Wash.); 5) Michele Suggett, et al. v. Menu Foods, et al., Docket No.
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cases that may subsequently be filed assertmg sm-ular or rélated claims, to the United
'States District Court for the District of New J' ersey, a.|1d (11) coordmatcs these actlons with

' -the fifieen similar actions that are currenﬂy penchng m.the District of New ] ersey._ In
sﬁpport of this Moﬁon flo'r Transfer and Coor;']inati‘on., Plaiﬁtiffs. state as follows: -

1. The claés' actions for which transfe:r: and gobfdisiation :%re proposed arise
out of the same conduct and allege virtually idenﬁcal-élaiiﬁs. Each actioﬁ is brought on
behalf of a class of purchasers of dog or cat food manufac_fured by Menu Foods and sold
under vanous labels and alleges that Mem: Foods pfoduce‘d contaminated or tainted pet

food that sickened their dogs or cats and caused the death of many of them,

07-cv-00457 (W.D. Wash.); 6) Shirley Sexton v. Menu Foods Income Fund, et al.,
Dacket No. 07-cv-01958 (C.D. Cal.); 7) Lauri A. Osborne v. Menu Foods Inc., et al,
Docket No. 07-cv-00469 (D. Conn.); 8} Lizajean Holt v. Menu Foods Ine., et al, Docket
No. 07-cv-00094 (E.D. Tenn.);9) Carol Brown v. Menu Foods Inc., et al, Docket No., 07-
ov-00115 (D.R.1L); 10) Dawn Majerczyk v. Menu Foods Inc., et al, Docket No. 07-cv-
01543 (N.D. I1L.); 11) Christina Troiano v. Menu Foods Inc., et al, Docket No. 07-cv-
60428 (S.D. Fia.); 12) Charles Ray Sims v. Menu Foods Income Fund, et al., Docket No:
07-cv-05053 (W.D. AK); and 13} Richard Scott Widen v. Menu Foods, et al Docket No
07-cv-05055 (W.D. AK) (hereafter the *13 Actions™).

2 These actions include: 1) Jared Worlanan, et al. v. Menu Foods Limited, et al.,
Docket No. 07-cv-01338 (D.N.].) (Hillman); 2) Suzanne Thompson, et al. v. Menu Foods
Income Fund, et al., Docket No. 07-cv-01360 (D.IN.1.) (Sheridan); 3) Larry Wilson v.
Menu Foods Income Fund, et al., Docket No. 07-cv-01456 (D.N.J.) (Hillman); 4) Paul
Richard, et al. v. Menu Foods Income Fund, Docket No. 07-cv-01457 (D.N.J.} (Hillmany;
5) Linda Tinker v. Menu Foods, Inc., Docket No. 07-¢v-01468 (D.N.J.){ Billman); 6)
Janice Bonier et al. v. Menu Foods, Inc., Docket No. 07-cv-01477 (D:NL1.)(Hillman); 7)
Julie Hidalgo v. Menu Foods, Inc., Docket No. 07-¢v-01488 (D.N.J.)(Hillman); 8)
Alexander Nunez v. Menu Foods Limited, et al., Docket No. 07-¢v-01490 (D.N.V.)
- (Hiliman); 9) Mark Golding v. Menu Foods Limited, et al., Docket No. 07-cv-01521
(D.N.J.) (Hillman); 10) Troy Gagliardi v. Menu Foods Inc., et al, Docket No. 07-cv-
01522 (D.N.I.) (Hillman); 11) Kami Turiurro v. Menu Foods Inc., et al, Docket No. 07-
ev-01523 (D.N.1.) (Hillman); 12} Peggy Schneideér v. Menu Foods Limited, ét al., Docket
No. 07-cv-01533 (D.N.).) (Hiliman); 13) Jayme Pittsonberger v. Menu Foods Inc., et al,
Docket No. 07-cv-01561 (D.N.J.) (Hillman); 14) David Carter v. Menu Foods Inc., et al,
Docket No. 07-cv-01562 (D.N.J.) (Hillman); 15) Jim Bullock v. Menu Foods Inc., et al,
Docket No. 07-cv-01579 (D.N.J.) (Hillman).
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2 ~This mctlon 1s filed on behalf of plamtlffs in the followmg actions: 1)
Jayme P:ttsonberger v. Men Foods Inc., et al, Docket No. 07-cv-01561 (DN.L); 2)
David Can‘er v, Menu Foods Inc.,, et al, Docket No. 07-cy-01562 (D.N.I1); 3) Jim Bullock

v. Menu Foods Inc., et al, Docket No. 07-cv-01579 (DNJ ) all of which are pendingin

the United States District Court for the District of New J ersey.

- 3 The 13 Actions proposed for transfcr hcrem are the only actions on file
outmde thc District of New Jersey of which Plamuffs are aware,

4, Plaintiffs propose that pretrial proceedings in the 13 Actions be transferred
and coordinated i the District of New Jersey where 15 'of..’ ﬁe 28 related actions are
currently pending. ‘

5. The centralization of these actions in a single jﬁdi(;ial district for
coordinated pretrial proceedings will promote the just and efficient conduct of these
actions, will serve the convenience of all parties and witnesses and will promote the
interests of justice because all actions involve commeon factual and legal issues,
including:

a. whether the Defendants’ dogl_and cat food was materially defective and
unfit for use as dog or cat ft;uod; |

b. . whether Defendants breached any warranties, express or implied,
relating to ﬂlé sale of the do g and cat food;l'

'c_. whether Defendants’ do g and cat fO(;td caused Plaintiffs’ and other
C‘lassl mémberé’ pets to becoﬁne ill and die;

d. " ‘whether Plaintiffs and other Class members have been damaged, and,

if so, what is the proper measure thereof;
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Ce ' what is the appropﬁ-ate form of injunctive, declaratory and other relief.

6. 'Coordi-n.ation of the actions before a single court will rl,onser've judicial
resources, reduce litigation costs, prevent potentially iﬁéonsistcnt pretrial rulings,
éliminate duplicative discovery and permit tﬁe cases to proceed to trial more efficiently.

| 7. All actions ére in the very early stages of -l-i'ti‘gatién; no x;esponsivé

[ﬁleadings have been filed nor has any d.iscoverj} been conducted.

8. The proposed transfer and coqrdination in the District of New Jersey will
.Ec for the convenience of parties and witnesses, and will promote the just and efficient '
_conduct of these actions because it is expected that plaintiffs’ counsel in all actions will

take discovery of the same witnesses and docurnents.

9. Transfer to the District of New Jersey is appropriate because 15 of the 28
re]atcd. actions were filed there; ﬂic District of New Jersey has the resources and judicial
- expertise to promptly and efficiently conduct this case; the District of New Jersey is more
casily accessible and conveniently located than any other disn'i;:t proposed and, most
importantly, the manufacturing facilities where much of the contaminated pet food was
processed and manufactured-is located in the District of New Jersey.
10.  Plaintiffs’ motion is based on the accompanying memorandum of law,l the
- filed pleadings and papers, and other materials tﬁat may be presented to the ?anel before
or at ti:c time of any hearing in this matter.
WHEREFORE, Plai.ntii_‘fs respectfully request that the Panel order that the 13
Actions, as well as any cases that subsequently 1I:nay 'bé filed asserting related or similar’

claims, be transferred to the District of New Jersey for coordinated pretrial proceedings.
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Dated: April 5, 2007 : : Resp'e;tfuﬂy submitted,

LINDA NUSSBAUM
CHRISTINE M. FOX
805 Third Avenue, 22nd Floor.
New York, NY 10022
Tel: . (212) 687-1980
‘Fax: (212) 687-7714

KAPLAN FOX & KILSHEIMER LLP
LATJRENCE D. KING

555 Montgomery Street, Suite 1501
San Francisco, CA 94111

Tel: (415) 772-4700

Fax: (415)772-4707

Atromeys for Plaintiffs Pittsonberger,
Carter, and Bullock '

KAPLANFOX & KILSHEIMER LLP
WILLIAM J. PINILIS '

237 South Street

Morristown, NJ 07962

Tel: (973) 656-0222

Fax: (973)401-1114

Attorneys for Plaintiffs Carter and Bullock

SCHNEIDER & WALLACE
TODD M. SCHNEIDER

180 Monigomery Street, Suite 2000
San Francisco, CA 94104

Tel: (415) 421-7100

Fax: (415)421-7105

Attorneys for Plaintiffs Pittsonberger,
Carter, and Bullock
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THE MASON LAW FIRM, L.L.P.
GARY E. MASON
DONNA F. SOLEN

1225 19th Street, N.W., Suite 500
Washington, D.C. 20036
Tel: (202) 429-2290
Fax: (202) 429-2294

Attorneys for Plaintiffs Pittsonberger,
Carter, and Bullock

KANTROWITZ, GOLDHAMMER &
GRAIFMAN :
GARY 8. GRAIFMAN

210 Summit Avenue

Montvile, NT (7645

Tel: (201) 391-7000

Fax: (201) 307-1086

'Attomeys for Plaintiff Fittsonberger

KARP, FROSH, LAPIDUS, WIGODSKY
& NORWIND, P.A.

JEFTFREY A. WIGODSKY

1133 Connecticut Avenune, N'W., Suite 250
Washington, D.C. 20036

Tel: (202) 8§22-3777

Fax: (202) 822-9722

Attorneys for Plaintiff Pittsonberger

VANEK, VICKERS & MASINI P.C.
JOSEPH M. VANEK

111 8. Wacker Drive, Suite 4050
Chicago, IL 60606

Tel: (312) 224-1500

Fax: (312) 224-1510

Attorneys for Plointiff Pitisonberger
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BEFORE THE JUDICIAL PANEL -
ON MULTIDISTRICT LITIGATION

IN RE PET FOODS PRODUCT

LIABILITY LITIGATION MDL Docket No.1850

S i M e’

1

- PLAINTIFFS JAYME PITTSONBERGER, DAVID CARTER AND JIM
BULI.OCK’S JOINT MEMORANDUM OF LAW IN SUPPORT OF MOTION
FOR TRANSFER AND COORDINATION
PURSUANT TO 28 U.S.C §1407

Plaintiffs Jayme Pittsoﬁberger, David Carter and Jim Bullock submit this
memorandum of law in support of their motion for transfer and coordination of related
actions to the District of New Jersey under 28 U.S.C. § 1407.

| L FACTS
A, | Background

Defendant Men’u Foods, a Cax_xadian corporation doing buﬁiness in the United

States, makes cat and dog foold. Menu Foods’ cat and dog fbod_ is sold under many
. brands, including such familiar brand names as Jams, Eukanuba and Science Diet. Menu

Foods distributes its cat and dog food throughout the United States to retailers such as
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“Wal-Mart, Kroger and Safeway. These and other retailers also sell Menu Foods pet food
under their own respective private Ial:;c]s. | |
Plaintiffs’ assert toeir claims against Menu Foods as a class action under Rule 23
of the Federal Rules of Civil Procedure on behalf of all persons who purchased any cat or
dog food that was manufactured by Menu Foods ﬁnd whose cat or do g became ill ordied
~ as a result of eating such food. Certain of the pet foods that Menu Foods manufactured
causéd an unknown number of cats and dogs to become ill, and many of them to die. The
:I:urrent reported tally is over 100 pet deaths.
A typical example is plaintiff Pittsonberger’s cat, Jada Katrina, who ingested
Nutro Natural Choice pet food that was manufactﬁred-by Defendants during the relevant
time period. After ingestiﬁg the contaminated foed, Pittsonberger’s cat became ill, was
dia;.gnosed with acute renal failure, aﬁd was immediately hospitalized. See Jayme
Pittsonberger v. Menu Foods Inc.; :a-t al., Docket No. OY-CV-OISISi (D.N.J. filed April 2,
2007).2
"To date, Menu Foods has recalled more than 5¢ brands of dog food and 40 brands
of cat food that have sickened and killed do gs and cats, Allrecalled food to date is of the

“cuts and gravy wet” style and was produced durij;g a three-month period between

! ‘This joint motion is filed on behalf of plaintiffs in the following actions: 1) Jayme

 Pittsonberger v. Menu Foods Inc., et al, Docket No. 07-cv-01561 (D.N.J.}; 2) David
Carter v. Menu Foods Inc., et al, Docket No. 07-cv-01562 (D.N.1.); 3) Jim Bullock v.
Menu Foods Inc., et al, Docket No. 07-cv-01578 (D.N.].) all of which are pending in the
United States District Court for the District of New Jersey.

2 Plaintiff Carter's 8-week old pit-bull puppy, Jeezy, died just days after ingesting

Nutro Natural Choice chicken rice and oatmeal formula pet food that was manufactured
by Defendants. Plaintiff Bullock’s 12 year-old cat, Marbles, had to be euthanized after
suffering acute renal failure after ingesting three pouches of Special Kitty pet food that
was mapufactured by Defendants. .
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December 3, 2006 anid Ma&ch' 6, 2007. ‘While the contazhinapi in the recalied Menu
Foods pet food has not yet been conclusively identified, preliminary testing at tﬁe New

' Yl'ork State Food Laboratory indicates a rodent poison, aminopterin, which is banned in
the Unjted States, as the likely culprit.

Meﬁu Foods’ actions have iﬁjurcd Plaintiffs and other Class members, who seek
to recover economic damages that include veterinary expenses, bﬁﬂal and crémation
expenses, and other such Josses.

B . The Meuu Foods Contaminated Pet Food Class Actions

Follo\mng these events, at least 28 class action complaints were filed agamst
Menu Foods. These lawsuits assert claims for injuries arising from the sickening and
deaths of pets Lhﬁt had consumed Menu Foods® pet food sold under vatious labels:

«Jared Workman, et al. v. Menu Foods Limited, et al., Docket No. 07- cv-01338
(D.N.J. )=

°Suzanne Thomson, et al. v. Menu Foods Income Fund, et al., Docket No. 07-cv-
01360 (D.N.1);

' sLarry Wilson v. Menu Foods Income Fund, et al., Docket No 07-cv-01456
(D.N.L);

sPaul Richard, et al v. Menu Foods Income Fund, Docket No. 07-cv-01457
MDN.J);

sLinda Tinker v. Menu Foods, Inc., Docket No, 07-cv-01468 (D.N.1.);
~Janice Bonier et al. v. Menu Foods, Inc., Docket No. 07-cv-01477 (D.N.1.);
«Julie Hidalgo v. Menu F oodf, Inc., Docket No. 07-cv-01488 (D.N.J.);

s Alexander Nunez v, Menu Foods Lzmzzed et aZ Docket No. 07-cv-01490
(D.NJ);

-Mark Golding v. Menu Foods Limited, et al,, Docket No. 07-cv-01521 (D.N.J.);

. sTroy Gagliardi v. Menu Foods Inc. et al, Docket No. 07-cv-01522 (D.N.L);



