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31, Plaintiff brings this action under Role 23(b)(3) because comman questions of law and
fact predominate over questions of low and factaffecting individual members of the Class. Indeed,
the predominant issue in this action is whether Defendanls' pet Tood and per food products are
defective mnd have cavsed damages Lo Plaingilt and the members of the Class, Tn addition, the
cxpense of litigating each Class member's claim individually would be so cost prohibitive as to deny
Class members a viable remedy. Certification under Rule 23(h)(3) is appropriate becanse a class
action is superiar to the othier available methods fur the Fair and efficient adjudication of this action,
and Plaimtift covizions no unvsual dilficulty in the management of this action as a class action.

31, Prosecuting separate sctions by individual members ol the Class would creale a risk
of mconaistent ot varyinp adjudicalions with respect bo individual members of the class which would
establish lmcompatible standards of conduct for dofendants or any ather party who opposes.

33, Plaintiff requests this Ciourt to cerify this Class in accordance with Rule 23 and the
Class Action Fairness Act of 2005,

JURY DEMAND
34, Plaintiff and the Class demand a jury trial an all issues triable by a jury.

FIRST CAUSE OF ACTION
{Breach of Tmplied Wurranty}

35, Plaiafiff hereby adopls and incorpotates by relercnes paragraphs 1-33 as if fully set
forth herein,

36, Cefendants manufaciured, marketed, sold and distributied the defective products,

3T At the time that Defendants marketed, sold, and distributed the detective products,
Defendants knew of the purpess tor which the products were mtended and impliedly warranied thal

the products were of merchantable quality and =afe and fit fur such use.

< |0

Doc. 8 Att. 44

Dockets.Justia.com


http://dockets.justia.com/docket/court-nvdce/case_no-3:2007cv00159/case_id-53671/
http://docs.justia.com/cases/federal/district-courts/nevada/nvdce/3:2007cv00159/53671/8/44.html
http://dockets.justia.com/

Case 3:07-cv-00159-LRH-VPC  Document 8 Filed 04/20/2007 Page 2 of 6

Gase 3:07-cv-00159-LRH-VPC  Document 1-1  Filed O402/2007  Page 12 of 16

38, Plaintiff reasonably relied wpan the skill, superior knowledge and judpment of the
Defendants as (3 whether the products were of merchantuhle quality and safis and fit furits miended
use.

18, Due to Defendants’ wrongful conduct as alleged berein, Plaintiff could not have
known ahout the risks and side effects associated with the products until after ingestion by Plainff's
cats. Contrary to such implied warranty, the prodocts weres net of merchantable quality and were not
safe ar fit fur their intended use.,

4. Asadirect and proximate result of Defendants’ breach of implied warranty, Plainti [T
sulfered damapes as afleged herain,

SECOND CALUSE OF ACTION
(Breach Of Express Warranty)

41, Plaintiff hereby adopds and incorporates by referenis paragraphs 1-33 ag if set forth
fully herein,

42, Defendants expressly wamranted that the products were sale for censumption by pets.

43, The products did not conform fo these express representatinms hecause Lhe products
are not safe and cause werious gide effects in pets, including dealh.

44,  Asadirectand proximate result of the breach of said warranties, and as the direct and
lepal result of the defective condition of the products as manofactured andfor supplied by
Defendants, and other wrongdoing of Defendants described herein, Plainti {7 was caused to suffer
damages.

THIRD CAUSE OF ACTION
{Negligence)

45.  Plainfiff herehy adapts and incorporates by reference parapraphs [-33 as if more fully

. set forth hergin.
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44, Delemdants owed PlaintTa duty to only offer safe, non-comtaminated products Tor
consumption hy household pets.

47, Theough s failure to exercise the due care, Defendants breached this duty by
producing, progessing, manufaeturing, und offering fur sale the producls n a deleclive condition Lhag
was unhealthy to the Plaintiff's pets.

48.  Additenally, Defendants breached their duty of care to [Maintiff by failing to use
sutficient quality control, perform adequale lesling, proper munuiicluring, production, ot processng,
and failing (e take suflicient measures 1o prevent lhe products from beinpg offersd for sale, sold, or
fed to pets,

49, Defendants knew or, in the excreige of reasonable care should have known, that the
products presentad an unacegptable risk to the pets of the Plainfiff, and would result in damage that
was fioreseanble and reasonaldy mvoidahla.

50, A% a direct and proximate result of Defendants’ above-telerenced negligenee,
Plaintiff and has suffered loss and dumages.

FOURTH CAUSE DF ACTION
(Strict Producd Llabilléy)

51 Plaintifl heeeby adopts and meorporates by reference pavagraphs [-33 as iFmare fully
gert forih herein.

52, Defendanis are the producer, manuBacturer andfor distributor of the aforementioned
praducts, The products produced, mamifactured and/or disteibuted by Defendunts weree defective in
desigi or formulation in that, whea tlie products left the hunds o' the Defendants, the loresecalie
risks exceeded the benefits associated with fhe design or formulation,

53, Defendants’ defective products were expected (o and did reach the Plaintiff without

suhstantial change in econdition,
1
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54, Allematively, the products manufactured andor supplisd by Defendants were
defective in design or formulation, in that, when they |2l the hands of the Defendants, they wers
umeagonably danperous, more dangerous than an ordinmy consumer would cxpect, and more
dangerous than other pet food producis without concomitant aceurate information and warnings
aecompanying the product for the Plaintifl o rshy wpot

33, The produets produced, marufactured andior disivibuted by Defendanis were
delvietivee due W Inadeguate waming aodfer hudeguats lesting and sludy, and madeguate reporling
regarding the resulis of same,

58,  The produects produced, maofactured andfor distributed by Delendants wers
defective due to inadequate post-marketing warning or Instruction becauss, after Defendants knew or
should have known of the visk of mjury from the defective products, Defendants fiailed to
immediaiely provide adequste warnings to the Plaintiff and the public.

57, Asthe direel and Iogal regult olthe deitetive condition of the products 45 produced,
manutactneed andfir distribufed by Defendants, and of the neplipence, carelessness, other
wrc:ngduing and actions of Defendants described herein, Plaintift suffered damages.

FIFTH CAUSE OF ACTION
{Unjust Enrichment)

38, PlaintifTherchy adopts and incomporates by referencs paragraphs 1-33 as ifmaore tilly
get forth herein.

8, As a dirsct, proximate, and foreseeable result of Defendants’ acts and otherwisze
wromgiu! conduct, Plaintiff suffered domages. Defendams profited and benefited Form the sale of
the defective products, even as the defiective products cavsed Plaintiff 1o ineur damages.

60.  Defendants have valuitarily aceepied and retained these profits and henefits, derived

from consumers, including Plaintifl, with full knowledge and awareness (hat, as a resule of
-13.
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Delendunts” unconscionable wrongdeoing, consumers, inchiding Plaintiff, were not roeciving
products of the quality, nature, fitness, or vilue thal had been represented by Defendants or that
reasanable consumers expected. Plaintiff purchased pel [ood that she expectsd would be safe and
healthy for her cats and instead has had to now endure the death of one of her beloved pets and the
hospritalization of the other.

6l. By virlue of the conscious wrongdoing alleged in this Complaint, Defendants have
been unjustly enriched at the expense of the Mlaintfl who is entitled 1o, and hereby seeks, the
disgorgement and restitution of Defendunts” wrongfil profits, revenue, and benefits, ta the oxtent,
and in the amount, devmed appropriate by the Cour; and such other relief as the Court deems just
and proper to remedy Defendants” unjust enrichment.

PRAYER FOR RELIEF

WHER EFORE, Pluinti [T, on behalf of herself and all athers stimilatly situated, praye forrelicf
and judgment against Defendants oy follows:

{a) For an order certifying the Class under the appropriate provisions ol Rule 23,
as wellas uny appropriate subclasses, and appointing Plaintiff and her lepal counsel to represent the
Inss;

b}  Awarding reimhursement, restitution and disgorgement from Defendants of
the benefite conferred by Plaintiff and the Class;

{c)  Awarding actual and comsequential damages;

{d} Giranting injunctive ralief,

{&)  For pre- and post-judgment interest to the Class, as allowed by [aw;

)] For reasonable attorneys' fees and costs to counsel (or the (Class it and when

pecuniacy beoclits are obtained un behall ol (he Class; and
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Ag)  Granting such other and further relief as 15 Just and proper.

DATED: April 2, 2007 THE *MARA LAW FIRM, P.C.
WILLIAM M. O'MARA
BRIAN Q. OP'MARA
DAYID C, O"MARA

s/ Brian O, O'Mara
BRIAN O, O'MARA

311 Eusl Libwriy Street
Telephone; 775-323-1311
T75-323-4082 (fax)

Alloeneys for Plaintift Marion Streczyn
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