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Jersey, the place of manufaciure where the pet products were recalled, andfor at other
locations in the United States,

18. Defendant is the leading Marth American private label/contract manufacturer
of wet pet food produets sold by supermarkct retailers, mass merchandisers, pet specialfy
retailers, and other wholezale and relail outlets, including Wal-Mart, Sateway, Kroger,
PetSmart, Inc., Gienl Fored, and other large reteil .chuinsﬁ and has provided pet food
products ta or for Procior & Gamble, Ine. Tt produces hundreds of millions of conteiners
of pet food annualky,

19, Defendant has manufactured or produced pet food for private labels for about
17 of the 2 leading retailers in the United States.

Z0. Defendant's business includes mannfacturing, producing, distributing, or
selling cat food under various brands or labels, and/or for third party firms, including:
America’s Choice, Preferred Pets, Authority, Best Choice, Companion, Complimente,
Demaoulus Market Basket, Fukanuba, Fine Feline Cat, Food Lion, Food Town, Giant
Companion, Hannaford, Hill Country Fare, Hy-Wee, Tams, Laura Lynn, Li'l Red, Loving
Meals, Meijer's Main Choice, Nutripian, Nutre Max Gourmet Classics, Nutro Natursl
Choice, Paws, Pet Pride, President’s Choice, Priority, Sav-a-Lot, Schaucks, Seience Diet
Feline Savery Cuts Cans, Sophsitacat, Special Kivty US, Springfield Prize, Sprout, Tatal
Pet, Wepmans, Western Family, White Roge, and Wynn Dixie.

21. Daefendant’s business includes manufacturing, producing, distributing, ot
selling dog food under various brands or labels, and/er for third party firms, including:
America’s Choice, Praferred Pats, Authority, Award, Best Choice, Big B, Big Red,

Bloom, Bruiser, Cadillac, Companion, Demaoulus Market Basket, Eukanuba, Food Lion,
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Giant Companion, Great Choice, annaford, Hill Countey Fave, Hy-vee, 1ams, Laura
Lynn, Li'1 Red, Loving Meals, Meijerts Main Cheice, Mivables, Nutriplan, Nutro Max,
Mutra Ulira, Hutro, OlU'Roy US, T'aws, Pet Essentials, Pet Pride — Good & Meaty,
President’s Choice, Price Cfmppcr, Priority, Publix, Roche Brothers, Sav-a-Lot,
Echnucks, Shep Dog, Sprout, Statler Bros, Total Pe, Western Family, White Rose, Wynn
Dixie, and Your Pet,

2. U Defendant’s website as of March 17, 2007, it listcd by brands, the size of
the container or pouch, the dates of manufocture, and the products subject 1o reeall.

Thug, each container or pouch and size of each brand or label listed — subject to the recalt
ahove - was noted specifically on itg web site. Thus, & 3 ounce can or pauch of Pet Pride
Fouch Mixed Gril! 24 X 3 with sale by date of March &, 2009, with a specified “UPC”
number was ane of about 130 separate Pet Pride (abeled cat food thet Defendant recalled.
The ather brands zlso generally listed numerous separate pouches or containers bearing
the major private iabel or brand with a forther sub-deseription similar to the manner
described abcrve., by brand or label.

23, Adter repomts or complaints from pel owners about symptoms — such as
yomiting or [ethargy — suégeslin g Kidney failure in their dogs and cats andfor after reports
ol deaths of certuin pets, frem or through its Canadian office or affiliation, Defendant
cawsed or igsued a recall of cortain specified pet produsts, reporfedly fotaling between 40
and 60 million cang,

24, Defendant also advised a governmental ageney of the Uniled States about the
rocall and cerfain events leading fo the regall, namely the Food and Drug Administration

(FDA).
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25, Defendant produces over 1,000,000,000 pauehes or containers of pet food
products each year, a substantial porticn of which is sold or offered for sale in Tennessee
or for Tennesseans who purchasc the products fi their pets. Many consumers who fear
far the health of their pets will no longer have the product becagsa it has been fed to the
pets.

26. Defendant knows et should know that national, regional, and/or local
distribtwdors will distribute these finished per food products that it tnanufactures or
proccsses to retailers to offer them for sale in Tennessee fo Tennesseans who purchase
and buy them for their pets for consumption by their pets in the Slute of Tennessee and in
;:his judieial district, |

27. Defendant knows or understands thal millivns or lens of millioms of cens or
pouches of the pet foed products that it manufectures or produces will be advertised,
promoted, and sold in Tennesses and this judicial districe, inchrding a significant or
substantial parl 1 the recalled pet food,

28. Defendant knows or understands that the promotion and advertising of pet
foed produced st its plants in part wrgets consumers and customers in Knox County, in
this judicial district, in the State of Tennessee, reglonally, or nationally,

29, Dwlendunt makes or produces the pet food products in its plants with a
purpose or design that consumers and customers will purchase them, regardless of brand
or lahet nome, place af purchase, or place where pets actually consume them.

30. Defendant makes or produces for third partics well-known, lesser knowm,
and/or premium or discount brands or labels of pet foods and knows that customers and

consumers wilt ultimately purchase them to feed to their pets.
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31, Defendant desircs that eonsumers and mihers wha putchase or consider
purchasing a pet food product made or produced in ane of its plants, by whatever label or
brand, believe that the pet food product is safe for their pets o eat,

32. Tnthe last lew doays, Drefendant has recalled specified pet food products that
cansnmers and customers purchased from a time beginning about December 3, 2006 and
cancluding about March 6, 2007,

33, Class mmembers and others have purchased the put produtts that were cocalled
across the United States, in Tennessee, and in this judicial district.

34. Class members and others who purchased or fed Defendant’s products to
their pets did so in this judicial district, In Tennessee, and in the United Stales.

33. Some class members or others have already taken their pels 1o a veterinarian
{or treatment ot diagnosis related to their pots catimg the recalled pet food and mare will
du go 2z word of the recatl spreads. For instance, the K noxville NewsSending] carricd a
Rrominent story about the recall and the potential danpets to the pets of East Tennessee
citizens in its Sunday, March 18, 2007 editipn,

36. Class members have suffered and will suffer injuries, (osses, or dnmage as a
result of the recall andfor feeding their animals the food that was recalled.

37. There have been ather reported incidents of pet food being recalled as a result -
ol poessible or actual concerns or problems with the pet food and its or their effects an
pets. Defendant knew or should have known about the risks and possibie injury.

YL Platntiff, Class Members, and Others® Losses, Damages, and Injuries
38. As a resull of their purchases of the pet food recalled or subject 10 recalt, sct

fonth above, Plaintiff, Class members, and others have suffered and will suffer a loss,
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damage, injury, and sustained damages, including consequential and incidental damages,
such as costs of purchasing the contaminated food product and replacing it with a safe
food product, including sale Lax or a similer tax, costs of making an additional trip {0 a
refai] store to purchase safe, non-contaminated pet food, the price of postage ta secure a
refund offered by Defendant, the cost of veterinartans, treatment, medicines and the
trip(s) ko make such visits for diagnosis and treatment, and otherwise.

YIL Breach of Warranties & Remedies

39. Defendant breached ¢xpress warranties to Plaintiff, the Class, and others, and
vialated the Uniform Commercial Code.

38, Defendant breached implied warranties 1o Plaintiff, the Class, and others, am_:]
vialated the Uniform Commergial Code,

40. Defendunt breached the implied warranty of fitness for a particular purposs
by claiming certain of the pet food that it manafactured or produced and was recalled
wete {it and safe for consumplion by pets and thereby viglated the Uniform Commercial
Code. |

41. Defendant breached the inplied warranty of merchantability, In fact, the pet
faod subject to recall and purchased or used by Flaintiff, the Class, and others was nat
merchantable. This breach vielated the Uniform Commercial Code.

42. Plaintiffs arc entitled to the remedies for breach authorized by the Uniform
Commercial Cade and other law,

¥IL. Negligence
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43, Defendants owed FlaintifY and the Clazs a duly 1o only offer safe, non-
contaminated products for consumption by pets and offered for sale and sold in the
stream of commerce.

44. Though its Failure (0 exercise due care Delendant owed Plaintfl, the class,
and others, Defendant was negligent in producing, processing, manufactaring, and
offering for sale the recafled pet food and pet food products it offered for sale and sold to
Plaintift, the class, and others.

43, Defendant ailed 10 use suificient quality conirol, to do adequate testing, to
perform proper manufacturing, production, or processing, or failed (o take sufficient
measurey 10 prevent the pet food products that were cecatlad from being offered for sale,
sokd, or fed 1o pets,

46. Defendant knew or shonld have known that the pet food that was recalled
presented an unaccepiable risk to the pets of the Plaintiff, the Class, and others and wounld
result in damage that was foreseeahie and reasonably avoidahle.

47, The loss, damage, and injurics were foreseeable.

48. Defendant's nepglipence proximately causad the loss, damage, injury, and
demages o Plaintiff, the Class, and others.

IX. Btatutory Unfair or Deceptive Trade Practices Act

4%. Plaintiff, the Class, purchasers, others, and Defendant are each a “person”
within the tneaning of Tenn. Code Ann, §47-18-103,

50 .Dﬂfmdant's offer for sale or sale of their recalled pet food preducts is in or

affects trade or commerce in Tennessee,




Case 3:07-cv-00159-LRH-VPC Document 8 Filed 04/20/2007 Page 7 of 11

Casa 3:1?]?-6‘*5-‘94 Dacurment 4 Fited 03/1 5!2[5 Page 11 of 1{5

3l. Defendant impliedly represented to the poblic, Plaintiff, the Class and others
that its pet food produets wers safe for consumprion by their pets and could be safely
purchased.

52. In fact, Defendant recalled or caused to be recalled millions of containers or
pouches ol pet fond because it tisked the health and well-being of consumers, custamers,
Plaintiff, purchasers, the Class, and athers.

53, Defendant violated Term. Cade Ann, §47-18-104 () and sub-parts of (b by
placing these unsake ped food products in the stream of commerds in Tennessce.

34. Each Plaintifl, Class member, and ather person adversely affected in
Tennesses has suffered an ascertainable loss of money or property due to a viglation of
the Consumer Profection Act.

55. Plamtifts brings a claim for a violatien of the Tennessee Consumer Protection
Act under Tenn. Code Ann. §47-18- 109, including (he ascertainnble loss of money or
property by each such person,

X. Rule 23

36, Plaintifis ask this Court to certify the following Class:

All persons in the United States who purchased or fad his, her, or theit cat(s) or

dog(s) pot food produced or manofaciured by Defendant that was or will be

recalled by the Defendant, including that produced From December 3, 2006 op to

and inchiding March 6, 2007,

57. Plainiiff is & member of the Clags, sucs as a represcatative party on behalf of
all, and avers that the class is 20 numerous that joinder of all members is impracticable.

58, There arg questions of faw or fact common to the Class. These commaon

questions include but are not limited to the following:
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a. Whether Defendant sold pet food pradutts thal wete recalled or subject to a
recall?

b. Whether Defendant advertised, represented, or held itself out as praducing or
manufacturing n pet food product that was sefe for pets of the class members?

<. Whether Defendant expressly warranted these products?

d. Whether Defendam impliedly warranted these products for fitness for a
particular purpase?

£ Whether Defendant impliedly warranted these preducts for merchantability?

f. Whether Defendant purporied te diselaim any express warranty?

g. Whether Defendant purported to disclaim any implicd warranty?

h. Whether anty limitation on warranty fails to meet its essential purposc?

i. Whether Defendant intended that the pet food products b purchased by
Plaintiff, Class members, or others?

J. Whether Diefendant imended or foresaw that Plaintiff, ciass members, or athers
wioild feed their pet focd producty to their pets?

k. Whether Defendant recallad the pet food products?

1. Whether Defendant was negligent in manufacturing or processing the pet food
products?

m Whether using the praducts as intended — to feed their pets — resulied in loss,
injury, damage, or damages to the Class?

. Whether Defendamt’s negligence proximately caused loss or injury o damages?

0. Whether Class members suffered dircet losses or damages?

p. Whether Clags members suffered indivect losses or damages?

12
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4. Whether Defendants’ acts or practices violated state Deceptive Trade Practices
Acts?

59, The claims gr defenses of the reprosentative parlies are typical of the claims
or defenses of the Class,

480, The representative parties will fairly and adequately protect the interests of
the Class.

61, Prosecuting separate actions by individual members of the Class would create

a risk of either —

. Inconsistent or varying adiudications with respect te individual members of the
class which would establish incompatible standards of conduct for defendants, the parties
who oppose the class, ar

b. Qwestions of law or fact common to the members of the clags predom inate: over
any guestions affecting only individual members, and a class action Is supetior to other
available methods for the fair and efficient adjudication of the controversy.

¢. Few, if any, Class members have an interest in individually controlling the
prosecution of separate aclions,

d. Plaintif{ is unaware of any litigation concerning the controversy already
commencad by members of the class;

2. Tt is desirable to concentrate the litigation of the ¢laims in this forum,

f. No unusual difficulties are likely to be cneountersd in the managemesnt of a

class dulion,

13
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62, The undersigned Attorneys for Plaintiff and the Class request that the Court
appoint thom to serve as elass counsel first on an interim basis and then on 2 permanent
basis,

43. They will fairly and adequately represent the interests of the class, have
identificd or investigated the Class’s potential claims, are experienced in handling class
actions, other complex litigation, and consumer claims of the 1ype usserted in the action,
know the applicable law, will commit sulficient resnurces o represent the class, and are
besl able fo represent the Class,

64. Plaiatilt requests this Courl bt certify this Class in neeardance with Rule 23
and the Class Action Faimess Ac of 2005,

XII. Jury Demund

65. The Class demands a jury trial on all issues triable by a jury.
XIIL Praver for Rellef

Wherefare, premises considered, Plaintiff prays that the Court grant the following
relieft

1. That process issue and Defendant be served. (Plaintiff™s counsel will first

provide Defendant’'s agent, Corporation Trust Company, 820 Bear Tavern

Road, West Trenton, WI 08628 with a Motice of Lawsuit by mail pursuant to

ihc Federal Rules)

2. Thot as soon as practical, the Court certify a Class, defined herein, or modified
as appropriate under the facts and law.

3. That the Court find that Plaintiff has satisfied Rule 23%s and federal law’s

requirements for certifyving a Class.

14
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That the Caourt Tind that Dcf@nda nt manufaciured or processed the pet food
praducts that were sald or offered to sale ta Plaintiffand the Class.

That the Court find that Defendant intended Plaintiff and Class members to
believe that the pet foods sold werc it and safe for consumption by their pets.
That a trial be held and Defendants be held liable to the Class for = breach of
warranty, negligence, and under state statutes prohibiting deceptive wade
praclices.

That the Class be awarded an amount sufTicient for direct damages occasioned
by Defendants’ acts and practices.

That the Class be awarded an amount sufficient for indirect, consequential,
and ingidental damages cocasioned by Defendant™s acts and practices.

That the Class be awarded treble damages or special damages authorized by
state statltes prohibiting deceptive trede practices, depending upan the State

where the Class Member lives.

. That the Court award reasonable attorney’s fees and costs and cxpenses

recoverable under law.

That the Court order such other, further relief as the case requires and justice

demands.

Dated: March 19, 2007,

Respecifully submitted,

fof A, James Andrews

A, James Andrews, BPR # 15772
903 Locust Street

Enoxville, Tennesses 37902
(B&5) £60-3953

Fax: (B65) 5234623
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