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UNITED STATES DISTRICT COURT  “~..  pmyrvask
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

civiL AcTioN No. (17— 5053

CHARLES RAY SIM3 and PANELA 5IMS,
Individvally and on behalf of all others
simtiarly situated,

Plaintiffs,

YERSUS

MENU FOODS INCOME FUND,

MENL FOODS MIDWEST CORPORATION,
MENU FODDS SOUTH DAKOTA INC,,
MENU FODDSE, INC., MENU FOODS
HOLDINGS, INC.,
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Defendants, §
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c TION COMPLAINT

NCOW INTO COURT, through undersigned counsel, come Plaintifis, CHARLES
RAY SIMS and PAMELA SIMS (herainafler collectively "Plaintiff,” *Plairdiffs”, or “31MS"),
major residents in the State of Arkansas, individually and on behaif of all otharns similady
situated, who file this Class Action Complaint pursuant to Fedaral Rule of Cil
Procedure 23(a) and (b){3), seeking monetary relief for themselves and the class they
seek to represent. This suit is brought against MENU FOODS INCOME FUNL:, MENU
FOODS MIOWEST CORPORATION, MENU FODDS SOUTH DAKQTA ING., MENU

FODDS, INC., and MENU FOCDS HOLDINGS, INC_, representing as followe:
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1. This & an aclion for damages relating to Defendants’ dasign, manufactura,
sale, testing, marketing, advertising, promotion andfor distribution of unsafe canned and
foil pouched dog and cat food.

2. This Court has jurisdiction over the subject matter and Defendante in this
case pursuant to 28 U.5.C. § 1332 because there is complete diversity of cilizenship
batwesn Plaintiffs and Defendants and the matter in controversy Involves a request that
the Court certify a class action, )

3 Venue iz proper in this distict under 28 l;l.S.C. £ 1381(h)(2) because a
substantial part of the acts, conduct and damages complained of ccouned in this district
as Plantifis' residency is in Benlon County, Arkansas, within the geographical
boundaries of this Caurt.

FARTIES, JURISDICTION AND YENUJE
4. Defendant MENL FGODS INCOME FUND is 2n unincorporated company

with its principal place of business in Ontario, Canada. It is doing business in the Siate
of Arkansas. Jurisdiction is apprapriate pursuant to the Arkansas Long Arm Statute,
Sec. 16-4-101, and service may be effected through the Hague Cohwention on service
abioad of judicial and extrajudicial documents and civit or commarcial matters (The
Hague Convention) at 8 Falconer Drive, Streetsville, Ontaria, Canada L5N 151.

£ MENU FOODS MIDWEST CORPORATION I8 a Delaware corporalion
and may be served {hrough its regisiered agent for service, The Carporation Trust

Company, Corporation Trust Center, 1209 Orange Street, Wilmington, Delaware:.
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B. Defendant MENL FOODS SOUTH DAKOTA INC. is a Delaware
comoration and may be served through its registered agent for senvica, The Corporation
Trust Company, Corporation Trust Center, 1208 Crange Street, Wilington, Delaware.

7. Defendant MENU FOODS HOLDINGS, INC. is a Delaware corporation
and may be served through its registered agent for service, The Corporation Trust
Company, Corporation Trust Cemter, 1209 Orange Streel, Wiminglon, Belaware.

B, Defendant MENU FOODS, INC. is a New Jersey corporation and may be
served through ite registered agent for service, Corporation Trust Company, 820 Bear
Tavern Road, West Trenton, New Jersey,

B, Dafendsnts MENU FOCDS INCOME FUND, MENU FOODS MIDWEST
CORPORATION, MENU FOODS SOUTH DAKOTA INC., MENU FOQDS, ING., and
MENU FOODS HOLDINGS, (NG, ame hersinafler referred to  collectively as
"Defandants” or “MENU."

10. tpen information and belief Defendants MENU FOODS MIDWEST
CORPORATION, MENU FOODS SCQUTH DAKQOTA INC., MENU FOODS, INC., and
MENU FOORS HOLDINGS, ING. are wholly owned subsidlaries of MENU FOODS
INCOME FUND, a business entity registared in and headguariered in Dntaﬁa. Canada.
MENU provides principal developmend, exporting, financing, holding company,
marketing, production, research and servicing for MENU animal food products in the
{nited States. including canned and foil pouched dog and cat food. MENU FOODS
INCOME FUND is ona of the largest animal food producing companies in the world, and

MENU cperates as one of the largest animat food companles in the Uniled States,
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whether measured by number of products produced and scid, revenues, or market
capitafization.

11. Al &l imes haréin mentioned, Defendants wera engaged in the business
of the manufacturing, packaging, marketing, distribution, prometion, and saie of dog and
cal canned and foil pouched food products (hereinafter the “Praduct’), and ai all times
harein relevant, were engaged in the promotion and marketing of animal food products,
including canned and feil pouched dog and cat food,

12.  Plaintiif CHARLES RAY SIMS resides at 2705 W. Dogwood, Rogers, -
Arkansas, At all imes meterial to this eomplaind, he was a resident of Rogers, m the
Etate of Arkanags.

13, Plaintiif FAMELA SIMS resides at 2705 W, Dogwood, Rogers, Arkansas,
Al all fimes material to this complaint, she was a resident of Rogers, in the State of
Arkansas.

14, Plaintiffs CHARLES RAY SIMS and PAMELA SIMS were the owners of a
family dog ("ABBY™) at all imes material to this complaint.

15.  This Courl has diversity jurisdiction and jurisdiction purssant to the Class

Action Faimesas Act of 2005,
CLASS ACTION ALLEGATIONS
16, Defandant MENU manufactured, distributed, marketed and sold canned
| and foil pouched dog and cat fond to consumers in the United States. These
cansumers compose the putative class in this action and have righis tha!l are

substantiafy the same,
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17.  Defendant MENU has issued a recail for over 90 brands of dog and cat
canred and foil pouched food in the United States since March 18, 2007, translating to
in excess of sixty milkon cans and pouches of dog and cat foad recalled throughoul the
United Statas.

18. The consumers composing the pulative class in this action consist of: (1)
all parsaons or entities who pun:i'laaea Menu Food brands al any time and disposed of or
will ot use the products based on publicity surrounding the safety and recall of the
products; {2} all persons or entities who purchased Menu Foods producis and fed
products lo their pets on or since December 6, 2008, and (3} all persans or entities who
purchased Menu Food products from wholssale distributors on of since December &,
2006 to the present,

19, The consumers composing the putative class are sa numercus that

joinder of all members is impracticable, the questions of law or fact are comman {o all

members of the class! the claims and gefenses of Plaintiff SIMS are typical of the claims
or defenses of the class; and Plaintiff SIMS will fairly snd adequately protact the
interasts of the class. |

20.  While ihe exact number and identities of the members of the class are
unknown at this ime, it s asserted that the class consists of thousands of persons.
Upon further identification of the recipient class, clase members may be noified of the
pendency of thie aciion by published class notice andior by othar means desmed .
appropriate by the Court.

#1.  The sheer number of consumers composing the putatlve class are so0

numercus as to make separate actions by each consumes impractical and unfair and a
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class action certification represents the superior method for the fair and efficient
adjudization of lhe controversy in queaation.
22. There is no plain, speedy or adequate ramedy cther than by maintenance
of this class action because Plaintiffs SIMS are Informed and believe that the economic
_damage o each member of the class makes it economically unfeasible io pursue
remedies other than throuah a class actian. There would be a faitwe of justice but for
ihe trainlenance of this class action.
FACTUAL BACKGROUND
23, Plaintifs dog, ABRY, died as a direct result of the ingestion of canned
andfor foit pouched dog foed manufactured and distributed in the United States by
Defendants.
24. Deferviants distributed their “Cuts and Gravy' canned and foil pouched
dog and cat food product by misleading users about the product and by fafing o
agequalely wamn the users of the potential sefious dangess, which Defendams knew or
shouid have known, might result from amimals consuming its preduct Defendants
widely and successfully marketed Defendants’ canned and foil pouched dog and cat
food products throughout the United States by, among other things, conducting
promotional campaigns that misrepreseniad the safsty of Defandants’ products in order
10 induce widespraad use and consumphan.
25,  As a result of ckims made by Defendants regarding the safety and
effectivenass of Defendants’ canned and foil pouched dog and cat food products,
Plaintiff SIMS fed their dog, ABBY, canned dog foed distributed under the format “Culs

and Gravy”, sald product being manufactured and distributed by Defendants.
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28 As a result of Plaintifie SIMS feeding their dog, ABBY, the Product
manufactured and distributed by Defendants, their dog developed severa health
probbems; inclugding but not limited Lo ancrexia, lethargy, diarrhea and vomiling.

27.  Plaintifs SIMS took their dog, ABBY. to Dr. Eric P. Stelniage, at All Dogs
Clinie, Rogers, Atkansas, whe performed tests and surgery on the dog.

D8. Dr. Etic P. Sleinlage determined that Defendants’ Product was the cause
of the dog’s kidney faiture and the dog died on March 16, 2007,

28. Had Plaintiff SIMS known the risks and dangers associated with
Defendants’ canned and foil pouched dog food product sold under the format *Cuts and
Gravy", or had Defendants disclosed such information o Plairtif, he would not have fed
Defandants’ product to their dog, ABBY, and the dog would not have suffered
subsequent heath complications and ullimately died before 1he age of twe,

30. Upon information and belief, as a result of the manufacturing and
marketing of Defendapts' canned and fol pouched dog and cat food pregucts,
Defendants have reaped huge profits; while conceating from the public, knowledge of
the potential hazard associated with the ingestion of Defendants’ canned and foil
pouched dog and cat food products.

31. Defendanis faiied to perform adequate testing in that the adequate testing
woutd have shown that Defendants' canned and foll pouched dog and cat food praducts
produced serious sida effects with respect to which Defendards should have taken
appropriate measures to ensure that s defectively designed product would not be

placed inta the stream of cemmaree andfor should have provided ful and proper
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warnings accurately and fully reflecting the scopa and severity of symptoms of those
side effecis should have been made.

32. Defendantg’ ‘nad notice and knuwledge_as early as February 20, 2007,
that their Praduct presented substantial and unreasonable risks, and possible death, to
animalg consuming the Producl As such, sald consumers’ gogs and cats, including
Plainiiffs doyg, ABEY, were unreasonably subjected to the risk of illness or death from
the consumption of Defendants” Product.

¥, Despite such knowlsdge, Defendants, through their officers, direciors,
partners and managing agents for the pumpose of increasing sales and enhancing iis
profits, knowingly and deliberately failed io remedy the known defects of Defendants'
Frodudl In a timely manner, failed to condust testing in a timely manner, and failed to
warn the public in a timaly manner, including Plaintiff, of the serious rsk of illness and
dealh occasioned by the defects innerent in Defendants” Product.

34, Defendants and their officers, agents, partners and mansagers intenlionally
proceaded with the manufacturing, distribution, sale and marketing of Defandants'

Product, knowing that the dogs and cals ingesting the Defendants' Preduct would be

exposad {0 sericuys potential danger, in order 10 sdvance their awn pecuniary interests,
35,  Defendants’ conducl was wanton and willful, and displayed a conscious
disregand for the safety of tha Product and particulary of the damage it would cause pet
-owners like the SIMS., entitling these Plaintifs to exemplary damages.
38 Defendants acted wilh conscious and wanlon disregard of the health and
safaty of Plalniffs dog, ABRY, and Plalntiff requests an award of additional damagas

for the sake of example and far the purpose of punishing such entities for their conduct,
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in an amount sufficiently large to ba an example to others, and to deter Dafendants and
pihers from angaging in similar conduct in the future, The above-described wrongful
conduct was done with knowledge, authorization, and ratification of officers, directors,
partners and managing agents of Defandants.

37. As adirec! and proximate result of Defendants' nepligence as desacribed
herein, Plaintiff SIMS sustained damages in the loss of their family pat,

AS AND FOR_A FIRET CAUSE OF ACTION SOUNDING [N
STRICT PROPUCT LIABILITY - FAILURE TO WARN

A8, Plainkff repeais and incorporates by reference each and every paragraph
of this complaint as though set forth in full in this cause of action.

a0, [}efendam:s_ manufactured.  marketed, distibuted, ard  sBupplied
Deferdants’ Product to distribution centers throughout the United States, As such,
Defendants had a duly to warn the public, including Plaintiff, of the health risks and
possible death pssociated with wsing Defendants’ Product.

4, Defendants' Produdt was under the exclusive conlrol of Defandanis, and

was gald withoul adeguate wamings regarding the rish of serious injury and other rigks
associatad with its use.

41. As a direct ard proximate resutt of the defective condition of Defendants’
Preduct as manufactured andfor supplied by Defendants, and as a direcl and proximata
result of nagligence, gross negligence, willful and wanton mizconduct, or other
wrongdolng and actions of Defendants described harein, Plaintlif suffered damages.

42.  Upon information and belief, Deferdants knew of the defective nature of
befendants’ Product but continued to design, manufacture, market, and sell it so as lo

maximize sales and profits af the expense of animal health and saefaty, in knowing,




