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conscious, and deliberate disregard of the foresesable hamm caused by Defendants’
Product and in violation of their duly to pravide an accurale, adequate, and complets
warning concaming the use of Defendanis’ Froduct.

43. Defendants failed lo warn the public or Plaintiff in a timely manner of the
dangercus propensilies of Defendants’ Product, which dangers were known or should
have been known to Defendants, as thay wera scientifically readily avaliable.

44. Defendants knew and intended thal Defendants' Product would be
distributed through the Unlted Stetes withuutl any inspection for defects,

45 Defendants alsc knew thal weterinary clinics, pet fé:od stores, food chains
and users ﬁum aa Plaintiff would rely upon the représentations and warranlies made by
Defendants on the product labels and in ¢ther promotional and sakes materials upon
which the Plalntiff did so rely.

45,  As a direct and proximate result of the Defendants’ distribution of the
product without adequate wamings regarding the health risks fo animals, the Plaintiffs
suffered darmage as previously alieged hereln, including ascertainable gconomic loss,
including the purchase price of Defendants' Product, out-of-pocket costs of veterinary
madical tasts and treatment for their dog, ABBY, oul-cf-pocket costs of disposal/bunal
fues after the death of thelr dog, ABBY, as well as the pecuniary value.

47. Defendants’ conduct in the packaging. warning, marketing, advertising,

prometion, distribution, and sale of Defendants’ pet foods, was committed with knowlng,
conscious, and deliberate disregard for the rights and salsly of Consumers such as

Plaintifis’ pets, thereby entiting Plaintiffs to punitive damages in an amount to be
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determined at trial that is appropriate to punish Defendgnts and deter thern fram similar
gonduct in the future.

4B.The damages resulting from the allegslions asseried under this cause of
action, exceed the district court's original jurisdictional limits as described in Section 4 of
the Class Action Fairness Acl of 2005,

AS AND FOR A SECOND CAUSE OF ACTION S Dl
STRICT PRODUCT LIABILITY — DEFECTIVE IN DESIGN QR MANUFACTURE

49.  Plaintff repeats and incerporates by reference each and avery paragraph

of this compialnt as though set forth in full in this cause of action,

50, Defendanis were the manufacturere, sellers, distributors, marketers,
enidfor supplers of Défendants’ Product, which was defective and unreasonably
dangerous to the Plaintiffs’ pets.

£%. Defendants' Product was sold, distrbuted, supplied, manufacfured,
marketed, and/or promotad by Dafendants, and was expectad to reach and did reach
consumers without substantial changa in the condition in which it was manufactured
and sald by Defendants.

52. Tha Product was manufactured, supplied, and/or sold by Defendﬁnta and
was defective in design or formulation in that when it left the hands of the manufacturers
andfor seflers it was unmreasonably dangerous in that its foresecable risks exceeded the
beneliis associated with the designg gnd!ﬂr formulations of the Product.

53.  Upon information and belief, Defendanis actually knew of the defective
nature of Defendants’ Product but eontinued to design, manufactura, market, and seil it
50 as 0 maximize sales and profite at the expense of the public health and safaty, in

constious disregard of the foreseaable harm caused by Defendanis’ Product.
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G4 At all imes material to this action, the Product was designed, tested,
inspeclied, manufaclured, assemblad, developad, labelsd, sledized, lcensed,
marketed, adverised, promoted, sold, packaged, supplied andfor disiributed by
Defendants in a defective and unreasonably dangerous condition in ways which includa,
but are not limited Yo, one or more of the following:

=h When placed in the stream of cammerce, the Froduct contained
unreasonably dangerous design defects and waﬁ not reascnaply
safe and fit for its intended or reasonably foresesable purpose or as
intended to be used, thereby subjecting the dogs and cals of the
consumers, including Plainlifl, 1o dsks which exceeded the benefits
of the Proguct;

b. The Product was insufficiently tested;

. The Product caused serioug iliness, harmful gside effecte, and
possible death that cutweighed any potential utility;

d In fight of the potential and actual rsk of harm associgted with
ingestion of the Product by doge and cais, & reasonable person
who had actual knowledge of this polential and actual risk of harm
would have concluded that tha Product should not have been

marketed, digtributed or geid in that condition.
55. At all times materia! to thie action, the Product was desigped, tested,

inspected, manufactused, assembled, developed, labeled, storilized, licensed,

marketed, advertised, promoted, sold, packaged, supplied andfor distributed, it wae
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expected to reach, and did reach, purchasers of the Product asross the United Siates,
inclading Plaintiff, without substantial change in the defective and unreasonably
dangerous condition in which it was sold.

S56. At all imes, Plaintf purchased the Product for its intended or reasonahly
foreseeablle purpose,

57  As a diredt, lega! prox'mate and producing result of the defective and
unreasonably dangerous condilion of the Product, Plaintiff sustained damage, for which
Plaintif is entitied to recovery.

58. Az a direct, legal, proximate and praducing result of the defective and
unreasohably dangerous condition of the Product, Plaintiffs dog, ABBY, was injured In
health, strength and aclivity and subsequently died afler having suffered physical
injurias,

59. As a direct, legal, proximate and producing result of the defactive and
unreasonably dangerous condition of the Prodwct, Flaintiffs dog, ABBY, required
reasonable and necessary veterinary treatrment and services and incurred expanses for
which Flaintiff is entitled to damages, along with the expanzes of disposalburial of the
family pet.

€0. As m direct and proximate result of the design and manufacturing defects
of Defendanis’ Product, Plaintiff suffered damages as previously alleged herein.

81. Defendants’ aforementioned conduct was commited with knowing,
consgious, and deliberste distegard for the rights and safety of consumers such as
Plaintiff, including Oefendants’ knowingly withhoiding andfor  misrepresenting

information to the public, including Plainttff, which information was matenial and relavant

t3
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{o the harm in question, punitive damages in an amount 1o be determined at trial that
are appropriate to punish Defendants and deter them from similar conduct in the future. -

B2, The damages resulting from the allegations asserted under this cause of
action, exceed the district court's eriginal jurisdictional limits as described in Section 4 of

the Class Action Fairness Act of 2005.

AS AND FOR A THIRD CALSE OF ACTION,
SOUNDING IN FRALID

63.  Plaintiff repeats and incorporates by reference each and every paragraph
of this compleint as though set forth in full in his cause of action.

64. At all malefial times, Defendants wers engaged In the business of
manufacturing, marketing, distributing, promoting, and selling Defendants’ Product.

65. Defendants made misrepreseniations of material facts ta, amd omitted
andfor concealad raterlal facts from, Plaintiff in tha advartising, marketing, distribution
and sale of Defendants' Product regarding its safely and use.

65, Defendants deliberately and intentionally misrepresented to, and omitted
andior concesled matesial facts from, consumers, including Plaimiff SIMS, that
Defendants’ Product was safe when Ingested by dogs and cats.  Such
misrepresantations, omisgiors, and concealments of facts include, but are not limited to

a. Failing to disclose, andfor intentlonally concealing, the resulls of
lests showing the potential heatth risks to dogs and cats associated with the use
of Defendants' Product, '

b. Failing to include adequate wamings with Defendants’ Product
aboul the potential and actuai risks and the nature, scope, severity, and duration

of serious adverse effects of Defendants’ Proguct;
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G. Concealing information regarding the known health risks to dogs
and cats associated with Defendants’ Frudﬁct; and;

‘d.  Concealing the known incidents of ilnesees and death of dogs and
cats, as previously allegad hergin.

§7. Defendants intentionally concealed facts known to them, as alleged
herein, in order 1o ensure increased sales of Defendants’ Product,

65. Deferdants had a duty to disclose the fﬁmgohg risks and faed to do so,
despite possession of infarmation conceming those risks. Defendants' representations
that Defendanis' Product was saf:;.- for its intended purpose were false, as Pefendants’
Froduct .was, in fact, dangergus to thé health of and ultimately fatal to Plaintiff SIMS'
dog, ABBY.

65. Defendants knew that their statements were false, knew of incidents of
seriaus inesses and deaths in dogs and cats, and knew that their omissions rendered
their statements false or misleading.

20. Furher, Defendants failed to exercise reasenable care in ascertaining the
accuracy of the information regarding the safe use of Defendants’ Product, and failed to
disclose thal Defendants’ Product caused possible death in dogs and cats, among other
serious adverse effects. Defendants also failed to exercise reasonable care in
communicating the infarmation conceming Deferdants’ Product to Plamtiff SIMS, and/or
concealed facts that were known to Defendants. '

71 Plaintiff SIMS was not aware of the falsily of the foregoing
represeniations, nor was Plainiff SIMS aware that one or more material facts

eoncerning the safety of Defendants’ Product had been concealed or omitted.
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72.  In reliance upon Defendants' misrepresentations {(and the absence of
disclosure of the serigus health risks), Plaintiff SIMS fed Defendants’ Product to their -
dog, ABBY. Had Plaintff SIMS known the true facts conceming the risks aesociated
with Defendants’ Product, he would not have putchased the Product nor fed the Product .
to thé family pet.

73.  The refiance by Plintiff SIMS upon Defendants’ misreprasentations was
justified because said misrepresentations end omissions wers made by Individuals ard
entities 1hat were in a position to know the facts concerning Defendants’ Product.

74.  Plaintiff SIMS was not in a position o know the facts because Defendants
aggressively promoted the use of Defendants' Preduct and concealed the rigks
associated with its use, thereby inducing Plamtff SIMS to purchase Defendants’
Product.

75.  As a direct and proximate result of Defendants’ misrepresentations, andfor
concealment, Plintfls suffered damages as previously alleged herein.

78. Defendants' conduct in concealing material facts and making the
foregeing misrepresentations, as aileged herein, was commitied with conscious or
reckless disregard of the rghts and safety of consumers such as Plaintiff, thereby
entiting Plaintiff to punitive damages in an amount ta ba defermined at trial that is
appropriate to punish Defendants and deter them from similay conduct in the future.

77.  The damages resulting from the allegations asseried under this cause of '
action, exceed the disirict court's original jurisdictional limits s described in Section 4 of

iha Class Action Fairness Act af 2005,
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AS AND FOR A FOURTH CAUSE OF ACTION,
SDUNDING IN IMPLIED WARRANTY QF FITNESS FOR

A PARTICULAR PURPOSE AND IMPLIED WARRANTY
OF MERCHANTABILITY

78. Plaintiff repeats and Ingomporates by reference each and every paragraph
of this complaint as though sel forth in full in this cause of aclion.

70. Defendants manufactured, marketed, sold, and distributed Defendants’
Product.

80. At the time Defendants marketed, sold, and distributed Defendants’
Product for use by F'Ia'm_t'rﬂ SIME, Defendants knew of the purpose for which
Defendants' Product was intended and impliedly warranted Defendants’ Praduet to be
of merchantable qualty and safe and fit for such use.

B1. Plaintiff SIMS reasonably relied on the skill, superior knowledge, and
judgment of Defendants as to whether Defendants” Product was of merchantable quality
and safe and fit for its intended use.

82. Due to Defendants’ wrongful conduct as alleged herein, Plaintiff SIME
could not have known about the risks and side effects assosiated with Defendanis’
Praduct urtil after ingestion by Plaintiff SIME' dog, ARBY.

83. Contrary to such implied waranty, Defendants’ Product wae not of
merchantabie guality and was not safe or fit for its intended use.

B4, As a direct and proximate resull of Defendants’ breach of implied
warranty, Plairtiff SIME. suffered damages as previously alleged herein.

85. Delendants’ aforementioned conduct was commitied with knowing,
conscicus, and deliberate disregard for the rights and safety of consumers such as

Plaintiff, tharsby entiting Flaintiff to punitive damages in an amount to be determined at
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trial that is appropriate to punish Defendants and deter them from similar conduct in the
future.

86, The damages resulting from the allggations asserted under this cause of
action, exceed the district court's original jurisdictional limits as describad in Section 4 of
ihe Class Action Fairness Act of 2005,

AS AND FOR A FIFTH CAUSE OF ACTION
SOUNDING IN BREACH OF EXPRESS WARRANTY

87. Plaintff repests and incorporates herein by referense the allegations
mads in the above Paragraphs. |

88. Defendants expressly warmanted that the Product was szfe and well
accepted by dogs and cats and was safe for long-term use.

§9. The Product does not conform lo these express rapresenlaiiu.na because
the Product is not safe and has high levels of serfous, He-threatening side effects.

90. As a direct and proximate result of the breach of said warranties, Plaintiff
was damaged, and he is therefore antitied to damages as described herain.

91.  The damages resulting from the allagations asserted under this cause of
action, exceed the district court’s original jurisdictional limits as described in Section 4 of

the Class Action Faimess Act of 2005,

FOR A SUXTH CAUSE OF ACTION
S0 NG N NEGLIGENCE

82.  Plaintiff rapeats and incofporates hy referance each and every paragraph
of this compiaint as though set forlh in full in this cause of action.
93, Defendants owed a duly 1o consumers of Pefendants’ Proguat, including

the Plaintiff, to use reasonable care in designing, testing, labeling, marufacturing,
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marketing, supphying, distribution and selling Defendsnts’' Product, including a duty to
ensure that Defendants’ Produst did net causa the dogs and cals ingesting the Product
-t suffer from unreasonable, unknown, andfor dangerous side effects.

G4, ~ Defandants fallad to exercize reaspnable care in warning  about,
designing, testing, labeling, manufacture, marketing, seling andior distibuling n:;f
Deferdants’ Product ard breached their dutles to Plaintiff in that, and not by way of
liritation, they did nol wam of the known risks associated with the ihgastiun of
Defendants’ Froduct and did not exercise an acceptable standard of care, i.e., what a
reasonably prudent manufacturer or seller would have known and warned about.

895. Morecver, the product lacked sufficient warnings of the hazards and
dangers to users of said Product, and falled to provide safeguards to prevent the
injuries sustained by Plaintiifs dog, ABBY. Defendantz failed to properly test
Defendants’ Product prior to its sale, and as a result subjected users to an
unreasonable risk of injury when this Product was used as direcied and recommetided.

96. Defendants sdditionally breached their duty and were negligent in thair
actions, misrepresentations, and omissions toward Plaimiilf, In pan, in the following
ways |

a. Faitled 10 ewercise due care in designing, develaping, and
manufacturing Defendants’ Product so a3 to avoid the aforementioned
risks to individuals uging these products,

b. Failed to include adeguate wamings with Defendants’ Product that

would alert Plaintiff SIMS and other purchasars 1o its potential risks and

serious side effects,;
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c. Failed to adeguately and properly test Defendants’ Praduct before
placing it on the market,

d. Failed to conduct sufficient testing on Defendants’ Product, which if
properly performed, would have shown that Defendants’ Product had
serious side effects, including, bul not fimited to, death of the dog or cat;

e. Failed to adequately wam Plaintiff that use of Defendants’ Product
carried a rigk of other serious side effects;

f. Failed to pravide adequate post-marketing wamings or insiructions
after Defendants knew, or should have known, of the significant risks of
ingestion by dogs and cats of Defendants’ Product;

a. Flaced 2n unsafe product inla the streamn of commerce; and

h. V¥as otherwise carelesa or negligent.

97. Defendants knew, or should have known, that Defendants’ Product
caused unreasonably dangerous risks and serious side effects of which Plaintift would
not be aware. Defendants neverthelass adveriised, marketed, sold andfor distributed
Defendants’ Product knowing of its unreasanable risks of injury.

08. Defendants knew or should have known that consumers’ dogs or cats,
such as Plaintiff SIMS’ dog, ABBY, would suffer injury and possible death as a result of
Diefendants’ failure to exercise reasenable care as described above.

98,  Upeon information and belief, Defendants knew or should have krown of
the defective nature of Defendants’ Product, as sel forth herein, but continued to design,

manufacture, market, and seft Defendants' Product so a8 to maximize sales and profits




