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at the expense of the health and safety of the public, including Flaintiff, in conscious
andior negligent disregard of tha foresesabls harm caysed by Defendants’ Product

100, Defendants failed ko disclose 1o the Plaintiff and the general public facls
known or available to them, as alleged herein, in order to ensure continued and
increazed sales of Oefendants' Product. This failure to disclose deprived Plaintiff SIMS
of the information necessary for them to welkgh the true risks of purchasing Defendanis’
Froduct againsi the benefits,

101, As a direst and proximate resuft of Plaintiff SIMS' feading Defendants’
Product to their dog, ABBY, Plalntiff SIMS' dog, ABBY, suffered serious health problams
and ultimata death.

102. By virue of Defendants' negligence, Defendants directly, foreseeably and
proximately caused Plaintiff SIMS' dog, ABBY, io suffer serious healith problems and
ulimate death. As a result, the imposition of punitive damages againsl Defendants &
warranted.

103. The damages resuking from the allegations asserted under this cause of
action, exceed the digtrict court's orginal jurisdictional limits as described in Sedtion 4 of
the Glass Action Feimass Act of 2006,

WHEREFCRE, Flaintiff demands judgment against Defendants in an amount {o

be determined upan the trial of this action, together with the costs and disburzements of

this action.

Doc. 8 Att. 8
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PRAYER FOR RELIEF
WHEREFORE, the class of putative plaintiffs pray for relief, in an amaunt which
exceeds the district gourt's original jurisdictional limits as described i Section 4 of the
Class Action Faimass Act of 2005, as follows:

a. awarding damages including but not limited to the money expended on
Defendants’ defective Product, welerinary bills associated with the
treatmeni, lesting, and diagnosis resulied from ingestion of tha defective
Froduct, disposal fees after death of the pet and the pecuniary value of
the pet;

b. Awarding punilive damages to Plaintiffs;

v Awardng pre-judogment and post-judgment inlerest to Plainfiffs,

d. Awarding the costs and expenses of this litigation o Plaintifts,

£ Awarding reasonable attorneys’ fees and costs to Plaintiffs as provided by
law: and

f. For such further relief as this Court deems necessary, just, and proper.

WHEREFORE, Plaintiffs demand judgment against Defendants in an amount to

be determined upon the trial of this action, logether with the costs and disbursements of

this action.
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DEMAND FOR JURY TRIAL

- The Plaintiffs demand a trial by jury on all issues aotriabla in this civil action.

Dated: March 21, 2007

CHARLES RAY SIMS and FAMELA SIMS,
Flaintiffs

LUNDY & DAVIS, L.L.P.

300 N, College Ave., Suite 309
Fayetieville, AR 72701

{478) 527-3821

{478) S87-8196 (fax)
[natfetdi@lundydayis com

Attameys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT UF ILLINOIS, EASTERN nmmnﬂinam 0kirng

DAWN MAJERCZYK individually amd on )]
tehall of & class of similarly stluated individuals, )
) Q7CV1543
Plaintft,
““ ) JUDGE ANDERSEN
V. ; MAGISTRATE JUDGE NOLAN
MENU FOGIS, Inc., & New Jersey Corporation, ) o nry Trinl Demanded T
)
Dederdant. b
——

E

Plaintiff Dawn Majerczyk brings this class action camplainl against defendant Menu
Foods, Ine., {“*Menu Foods™ to seek redress for herself and all other individuals imjured by is sale
of contartinated pef food throughaout the United States.

NATURE OF THE CASE

l. Menu Foods, one al the largest pet food manufacturers in the wotld, recently
issued p mass recall of 42 Wrands of eat food and 51 brands of dog food.

2 That recall was issued — belatedly - as a result of evidence that the pet food in
guestion was contaminated with a potentially lethal agent,

k3 When ingested by an anirmal, the comtaminaled pet food cen cause immediate
renal failure, rezulting in the vomplete shutdown of the animal’s kidoeys and, vltimately, its
death.

4. Menu Foods' uctions in selling the contaminated food snd failing to issue the

reeall seoner were reckless and in hegach its doties shd warranties (o ity CUStOMErS.
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5. Thuse actians were a proximate cause of injury to and the deathy of vurrently
untold numbers of pers, including plaknt (T Cawn Mejerczyk's cat, as deseribed maore fully below,

6. Om behal 60 v nationwide clags, Majerczyk secks redress for that misconduct.

PARTIES

7. Plaintiff Dawn Majcrczyk is a eltizen of Tinois, residing in ook County, _llllmla,

5. Dhelendant Menou Foods is the self-proclaimed “eading manuficturct of
privaie-label wet pet food in North America™ |t 9 a New Jersey Corpomtion with its principle
place of business in New lersey. 1t docs business throughout the United States, including Cook
County, Tlinois,

JURISDICTION

Y The Cotrt has erginal jurisdistion gver this complaint pursuant ta 28 UsLC
% 1332¢d) because (a) plaintit} wd numerious membare of her putative cluss are sitizens aof statcs
different from those of which Menu Foods is & cilizen, {b) the smount in controversy exceeds
£5.000,000, cxclugive of interests imd costs, and (c) none of the jurisdictional exceptions
contained w28 TL8.C. § 1332(d)4)-(3) applies to the instant action.

VENLUE
10.  Venue is proper in this district ander, iner alie, 28 US.C. §§ 13931,
FACTS

11. Menu Foods holds fiselfout 1o the publie a5 a manufactarer of safe, suintiaus,
and high-quality doy and cat [Dod.

12. Il makes numerous sxprcss weermnties about the quality of its fond and its

manwlaciuring facilities.
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13.  For example, Menu Foods touts the ¢lalm that it “menuiachurels] tw private-label,
wet pet-food industry’s most comprehensive produgt program with the highcst standards of
quality” end it operules “sate-ol-the-art”™ manufacturing facilities in the United Stares and
Canada,

HI. Meni Foods iniended for pet owmers ta helieve its statements and trust that its pel
food iz of Orst-rate yualily.

15 Ohor ahoul March L6, 2007, Memi Faads announced a recall of approximately 42
brands "cuts and gravy"™ styte dop food and 51 brands of “euts and gravy” siyle cak bood, all
produced at Menu Foods' faxility in Emporia, Kansas, between Dec, 3, 2006, and March &, 2007,

16,  Weeks hefore the recall, Menu Foods had recelved numerous complaints
indicating that the pot faod origineting from the Lmporia plant was killing pets.

17.  As# resull of these complaint, Menu Foods tested its foad an approximately 44 0
50 pets. Scven of these pots died sfier ingesting the food.

18.  Despite having sctua] knowiedge ol hath the complaints it recelved and its own
study, Menu Fonds delayed for wecks before issuing the notice of recall.

12 Fven then, ils recal] was conducted in a negligent manner. For example, both ita
wobsite and the toll-frec telcphone number it provided to the public were [requently non-
operational.

- FACTS RELATING TO THE NAMED PLAINTIFF

20.  On or about Mareh 14, 2007, Majerceyk purchased severs] pouches of Special

Kiny Select Cuts from a Waltart store for her ning-year-old vat, Phoendx.

21, Menn Foods is the manufacturer nf Special Kitty Select Cuts,
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22, On March 16, 2008, shortty after ingesting Menu Food's cat [ood, Phoendy went
into renal fuilure. Phaenix's kidneys shut down, and en March 17, 2007, he had to be put down.

23, Majereeyk meurred over $300 in veterinary expenses relgting (o the attempts to
save Floenix’s life.

24, Phoenix had been with Mujercayk’ s Family from birth.

25,  The loss wus devasting not only 1o Majerczyk, bui alse to her scventeen-year-old

son and [hurteen-yeur-old daughter as well,

CLASS ALLEGATTONS,

26.  Majorcayk brings this action, pursuam to FRUT 23(k)3 ), on behalf of herself and
a class {(he “Class™) consisting of bersel('and all athers who purchased pel food in the United
Srates that was ubtimately subjeet o the March 16, 2007 Menu Foods recall.

27, Upon inlormation end belief, there are vrver 100,000 members of the Class such
hat joinder of all members 1s impracticatle.

3% Commeon guestions of law end fact exist as 10 oll members of the Class and
predominale over questions affecting individual members. Commeon questions for the Class
include,

(a)  Tdid Menu Foods act nepligently in failing to prevent the confimination of
ity pet food?
() id Menu Foods act neglipently in [ailing o warm its customens in 2

timely and etfechve manner of the danger of its pet food”
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{e}  Did Menu Foods* breach express andfor implied warmaltiee relating to the
sale of ita pet food?

29, Majercryk will Eairly and adequately protecl the intetests of the Class, her elaims
are Typical of the claims of the members of the class, and she hoy retuined coumsel competent and
experienced in class action linigation.

3 A class action is superior to other available methods for fairly ard efficiently
adivdivating this controversy because, among ather things, {a) joinder of all members of the class
i5 impracticable, and (&) many inembers of the class cannot vindicate their vights by individual
suits hecause thoir damapes are small relative ta the burden and expense of litigating individual
aetions,

COUNT L
{Breach of Warruntics)

31, Pluintiff iocorperates by reference the foregoing allegutens.

32, Menu Foods hreuched express wartanties Lo Plaintif¥ and viclated the Uniform
Commercial Code,

33 Menu Foods eached implied warranties to Pluntiff and violated the Liniform
Commercial Code.

34, Moenu Foods breached the implicd wattanty of merchantability,

35, Asa prosimate ceuse of this n;iscoudum. plaintiff and her class sufTerad actual
dumages, including withou limitation the cost of the conrminated pet food and any resulting

velarinary bills,
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WHEREFORE, Pluintiff, on behalf of herself and the Class, prays for the following
relief:

1. An order certifying the Class as defined above;

2. An award of aetoal demages;

J, Appropnate injunstive relief;

4. Medical monioring demages;

5 Reagonable atlormey™s (ees and costs; and

fi. Suclh further and other reliel the Court decms appropriate.

COUNT I
(Nepligenee)

36, Plaintff incotpoerates by reference the foregaing allegations,

37, Memu Feods pwed its costomers a daty to offer safe, non-contaminated products
in the stream of COMUMGHSE.

38, Menu Foods breached this duty by failing 10 cxereise due care in the producing,
processing, mannfactiming and offering for sle of the contaminated pet food describod hotein.,

39, Menu Foods funther breached this duty by failing timely and effectively to wam
plaintiffand the efass of the conlarminulion even wher it had actval knowledge of that fact and of
the resulting risks,

4% Az a proximute vause thereof, plaintiff and her class suffercd actual damages,
including without fimitation the cost of the cimtaminated pet food and any resulting veterinary

billas,
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WHEREFORE, MainiilT, an behalf of herself and the Class, prays for the following
relief:
I. An order certifying the Class a5 defined above;
2 An gward of aetual damapes:
3 Approptiate injunctive reliel;
4, Medicnl menitodng damages; I
5. Reasonable attomey's fees and costs, and
G Such further and ether relief the Court decins appropriate, |
JURY DEMAND
Plaintiff requests trial by jury of all claims tut cen be so wricd.
Muarch 24, 2007 Dawn Majeruayk, individually and on behalf of e
class nf similarly situated individuals
(/ } one uf berwtfomeys
John Blim
Jay Edelson

Myles MoCiuire (OF Counsel )
Blim & Gdelson, LILC

33 West Jackson Boulevard
Suite 1542

Chicego, lltinois BOGMM
(312)913-9400

(312) 9139407 (Fax)




