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FILER ____. _ENTERED
2 —LODBED . RECEIVED
3 MAR 19 2000 B3
1 AT SEATTLE

ELEMK .2 QETRIGT COURT
WIETERN DISTRCT OF WAsHINGTERN

7 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
2 AT SEATTLE

¥ [ TOM WHALEY individually and on hehalfof

| |[ 21 others similerly situsted, _ . £V7 ‘ 0 4 1 1

Plaintiff, -
1" CLASS ACTION COMPLAINT

12 Y5,

s || MENU FOODS, & Fovign corporstion, THE 1| R I HERI NN A R AT

M5 foreign corporati
1« || 700D rRoDUCERs Nuvens 1-sasae | | NI ENRN MR VY1 08

CAT FOOD PRODUCERS 1- 40, OT-CV.0041 I-CMP
Defendants, : e I
1.3
17
18 Piuintiff Tom Whaley, by aod through his undevsipned stomeys, Myers & Company,

¥ llpLic. ; bringa (his ¢ivil action for damages on hebalf of h’nnﬁ:lf' and all dthers mnularl‘_l.r
1 situzted againsi the above-named Defendants and mmplntns and alleges a3 follows:
“ L NATURE OF ACTION
Z: L1 Mr. Whaley brings this sstion ps a Clars Acton parsaant to Rule 23 of the

Federal Rutes of Civi) Procedurs on behalf of all persons who purchased any dog or est food
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IEaTTLE, WADKHEER MYT)
TELErrEvs 306 il 100




Case 3:07-cv-00159-LRH-VPC Document 8 Filed 04/20/2007 Page 3 of 11

which was produced by any of the above-named defendanls and/or has I!w:l a dog or cat becoms
ill asa rq_cuult of eating the fl_md.

1.2 The defendams are producers and 91 stributors of, inter alia, dog and cat food.
Menu Foods produces dop and el fogd undsy familiar brand nanes such as [ams, Evkanuhs and
Soience Diet Menu Foode distributes its dog amd eat feod thraughont the United States 1o
retailers suck a3 Wal-Mert, Kroger and Seftway. |

13 Dogand cal food which (he defandarits preduced has cansed an unknown aumber
of dogs and cats to become {11 and die, '

14 Todste, Menu Foods has recalled 50 brands of dog food and 40 brands of sat
foad which are causing dogs and cats i begome {11, All reczlled fpod 1o date is of the “culs and
grevy wei" style.

1.5 Aseresult of the Defendanis’ actions Mr, Whaley and olher Class membera have

suffered emntional and economic damage.
L ' PARTIES \

2.1 Plaigtiff Tum Wheley has &l Il matwrial tinmves been & resident of Ontatio, Cregon.

22  Defengamt Menu Foods is, upan informetion ang belief, 8 corporation erganized
under the laws of Caneds which fransects business in Washing_wn State end Orepon Siaie,

2.3 Pefendan The lams E‘umpunj-; {8 upon inforztation and belief, 2 forcign
corporaien which transarts butinesy in Washington State end Gregon Stete. '

Mr. JURISDICTION AND YENUE
3]  Subject matter jurisdiction is proper under 28 1L.3.C, § 1332(n)(1) because the

Plalntlff and Defendants are citizens of differcnt siates and 1he amount in controversy excesds

CLASE ACTION QOMPLAINT - 2 RAVERS & ClmraNy, FLLLE.
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FEATILA, W REEITON SRl O
TRERA (DS 358 11
b




Case 3:07-cv-00159-LRH-VPC Document 8 Filed 04/20/2007 Page 4 of 11

L

t [ $75,000.00, This court has supplemental jurisdiction over the atate [aw claima porsuant to 28

1 US.C § 1367,
3 3.2 Venue is proper in this judicial district pursuant to 28 U.S.C, § 1321{z) becsuse
4

the Defendants systeratically and cantinuously sold their product within this district and
Defendants transact businesa within this district. 1
IV. CLASS ACTION ALLEGATION
41  Mr. Whaley brings this suit as # class action pursunnt to Rules 23(a}, (b)(17, (0)(2)
ard (bX3) of the Frderal Rules of Clvil Procedure, on bahalf o.t'hims.elf end & Fleirtiff Clags (the
J|Class™) compesed of nl] prrsons who parchased any dog ar cad faod wlﬁaﬁ was praduced by the

17 [§defendants ancdior has had a dog or cat becore il a5 a result of cating the foud. Mr. Whaley

13 || reservea the ripht 1o modify (his clasa definition prior to moving for class certification.

13 4.2  This action has been brought nd may be properly maintained as a class Bction
M |i parsuant 10 Rule 23 of the Federal Rutes of Civil Procedure for the foltu“dﬁg rEEsons’

i # The Class {5 ascertainable and there is a well-defined community of

14

inierest among the members of the Class;
h Membership in the Class is so numerous &3 10 make it impragtical lo bring

2il Class mernbers betore the Court, The identity and exast number of Class members is
19

unknown bt is estimated to be at least in the andreds, if not thevsands consldering the fact that
2 :

" Meaw Foods has idenfifiod SO dog foods and 40 cat fopds which may be causing batm 10 pels,

L. Mr. Whaley's claims ere typical of those of other Class members, all of

22
54 j| whom have suffered harm duc to Defendants’ uniform course of condust,
24 d.  Mr, Whaley is 4 member of the Class.

25
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12

o
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e, There: are numerous and substantizl questions of law and faet common to
all of the members of the Class which contro! this litigation snd predominate over eny individual
issuea puranant to Rube 23BX3) The commen iseucs include, fut are not limlied lo, the
Tollawing. g

i [hd the defendents make represcritations regarding the S;ﬂfel.? of
the dog and eat foud they produced and sold?

i, Were the defandants’ representalions raparding the safety of the
dog and cat food false? |

i,  Did the defendants’ dog and cat food cause Mr, Whaley and other
Class members® pets to become (1LY

iv. Were Mr. Whaley and other Class mernbers damapad?

T These and other questions of lawr er fact which are COmMman ta the
members of the Cinss prudpminate over any questions affecting only individual members of the
{(Mass;

CE Mr Whaley @il fairly snd adequakly protect the interssts of the Clazs in
that Mr. Whaley hag no interests that are anlagontatic to other members uf“the Clasg and haa
retained counsel compatent in the prosecution of class actions to represent himself and the Class:

h. Without a class action, the Class will continue to suffer demage,
Defondants’ viclationy of the lew or laws will continue without rermedy, and Defenda.m: will
rontinue to enjoy the fiults and proceeds of their unlgwful misconduet;

i Glves () the subsiantive complexity of this Iitignﬁ;n; {1i} the mze of

individual Class members' claims; and (1i1) the Fmited regources of the Clase members, few, if

CLASE ACTION COMPLATNT - & MvERs & CTIMPANY, RL.LC,
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® B )

kY, lazs membears could afford to seek legal redress individuelly for the wioogs Def’mdmts
have pommipted agains them,

i. This action will foster un ordezly and expeditioys administralion of Cless
clalims, ecanomies of ime, eflort and expenss, and mtl'nrmity-nf deoizion;

k. Infersnces and presumptions of materielity and reliance are availzble o
abiain ¢lass-wide delerminations of those elemenis within the Class claims, as are accepted
methadulopies for class.wide proof of damages; allenatively, vpon adjudication of Defendents’
cammon Liability, the Court can efficlently determine the claims of the individual Class
mémbers;

L This action presents no difficnlty that would impeds the Count’s.
suggenzer of it ns & class action, and & class actiom is the best (if not he only) available means
by which members of the Clase ean seek legal ediess for the harm cansed thetn by Defendants,

m. 1n the abaetes of & clagy action, Defendants would be unjustly enriched
becanse they would be able 16 refaln ihe benofits and fruits of theie wreangful sanduer,

4.3 The Claimy in fhis case are also properly certifiable undet spplicable law.
Y. STATEMENT OF FACTS
5.1  Plaintiff Tom Whalcy was the owaoer of & female cat M'Bmum .
5.2 Mr, Whaley purchased Iama hmndluuu sid gravy webstyle cat foed [ram Wal-
Mart for SamoO¥a to congume,
53  Bamoys ate the lams brand cuts end gravy wet-styls cat fowd between December

.

2006 und Febtuary 2607,

CLARE ACTION COMPLAINT - 5 K W & CoRPANY, L.
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54 Semuys beeamc extremely ill and My Whaley .lntuk het 1o g veterinarian who
infornied him that Samcya bad suffered kidney feifure, also knewn as nuuﬁ renal filare,
Samoyva bad m be euthanized,

35 It March 2007 Menu Foods recalled 50 brands of cuts and gravy wet-style dog
food and 40 brands of cuts and gravy wet-style cat food which had causcd dogs and pets 1o
become ill. One cormmon sympion In the sick enimals was kidoey faflure, elso knowh as acute
renal failure.

5.6 The lams brand euts and pravy wel-etyle cat food that Bameya conswned betvosn
December 2006 and Februery 2007 i2 one of the brands thet Menu Foods reoalled,

57 Asaremlt of Defepdanis’ azls and omizsions Mr, Whaley and other Clags
merbers have suffered emotional and economic damaps,

VI. CAUSES OF ACTION

A el C

6.1  Plaintiff reallegos all priar allzpations &g thouph fully s'tata&-hamln. ,

62  Plamsiff apd Class members purchesed pet food prudu_r.:sed by ihe defendanty based
on the understanding that the food was saft for their Fels 1o CORRImE,

6.3  The pet food produced by the defendants was pot s2fe for pots to consume and
caused dogs and catz to become il The unsafe nature of the pet food condtituted a breach of
conlrazl.

64  Anareeult of the breach Plaintiffs and Class members suffersd damages which
may fately and reasonably be considensd as arising nanmally from the breach or may ressonably
be suppoued 1o have been in the cnntemphﬁm; of the parties, a3 the time they madn the contract,
8 1he probuble result of the breach of it ‘

CLASS ACTION COMPLATHT - § MYER & COMPAKY. LLC -
. TN B vt S T

SEATTLL, WADHTWITTN 910]
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i

' B.  Unjust Enrichmont

2 6.5  Mr. Whaley realleges all prios allegstions as though fully stated herein,
3 6.6  Defendams wers and contiaue 1o be wijusily enciched et ths expense of Mr.
* 1| Whaloy and other Cluss members,

6.7  Defendants shevild be required 1o disgorgs this unjust enticlunsnt.

C. [N ive and i
: 6.8  Mr Whaley reslleges all prior allegations es thowgh fully stated herein,
5 €8  Defendines' sale of inted pet Food constitutes an unlawiul, decepllve rnd unfair
0 humitiess act within the meaning of the Washingtan Coneumer Protaction A, RCW 19.85 ¢

n tlseg, and simillas atatutory enactments of other states {including consumet protection and
12 | conswmer sales praclice acts),
13 610 Delndants’ sale of bazardous pei food has the capacity to decaive a aubetantial

14 1l portion of the pubtle and 1o effect the public interest.

13 611  Agaresalt of Defendants® unfeir o7 deceplive 401 of practices Mr. Whaley and

" {] ether class metmbers sufferad injuries in an aot fo be proven at trial,

17 ) Breach of W .

" 612 Mr. Whaley realleges il prior ellegations as though Fully swated herein,

]2: 613 Cat food end dog food produced by Menu Foods are "goods™ within the meaning
- of Uniform Commereial Code Anicle 2.

- .14  Defendants’ conduct as described herein constitutes breach of an implied ot

23 [| express wamranty of sifizmation.
2 8.15 Defendants’ conduct a5 described herein conatitutes bresch of 2n implied
25 || wermnty of merchantehility. g
CLASE ACTION COBFLAINT - 7 MYERS & COBPANY PLLE
| ST, AR, EurT T
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1

1 6.16 Defendanis’ conduck as described hereln conglitutes breach of an implied

2 || warranty of fittess for & particular purpose. -

| 617  Asa proximate resull of the aforementioned wrongfal condust end Breach, Mr.,
Whaley and ather ¢lass members have suﬁp:ed damapss in an amount to be proven ol irial,
1J Deferelanis had sctual or eonstruetive noties of such damages.

E.  Megligent Misreptcgontativn

B8 M. Whaley teallapes all prior ellcgatione as though fully statcd harein:

$19 Defendants owed Mr, Whaley and class members a dufy to exercise r:mnh!e
case In representing the safbty of its dog and cat foods,

. 620 Defendants falssly represented that its dog and cat fmd.wn? safe for consummion

12 || by dogs and cats. _
13 621 Inreality, defindants' dog and cal food caused dogs and cate (o become il and, in
14 | some cases, 1o die. |
15 622 M. Whaley and ¢lass members ressonably relied on the Information previded by
Defendants regarding the safery of its dog su:ui cat food, ‘

621  As & proximale causs of Defendants' filse representations Mr, Whatey and other

{'lags membets suffersd damages in an amount (o be proven at rial,

¥ VII. PRAYER FOR RELIEF

: WHEREFORE, M, Whaley and Class membera roqucst tham;ac‘em enter e order of
judgmen ngajnst Defendants incliding the following:

" A, Cerification of the action as 2 class acticn pursuant to Rale 23(b){(3) of the

Fedora| Rules of Civil Proccdure with vespect 1o the ¢lajms for damnges, end appoiniment of

25 || Plaloiiffs as Clags Representatives and their ﬁmsel of record es Class Cotmsel;

CLASS ACTION COMFLAINT -8 . WTERS & COMPANY, P.L AL
| E19 3EVBTH ANV, Burm 1o
AP, Wandomod 1|
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1 B.  Actual damages (melading el gensrel, special, incidentsl, and consequential i
? ([ darages), stabstory damages (intlnding trebie damages), punitive dumages (a8 allowed by the

law{s) of the states having @ iegally sufficient comection with defendants and belr sols oc

amissians) and such etler relief as provided by the statutes citad herein;

£, Prefudgmentand post-judgment interest on such monetary relief,

D.  Equitable celief in the fonm of testitation andfor disgnrg_amem of all wnlawiisl ot
illegal profits received by Dofendants ae 6 regull of the wnfair, unlawful ar;dl"or decsptive condust

o alleged berning
1 E. Cnher appropriate infumctive relisf,
1 F.  The costs of bringing this suit, including reasonnble stlomeys’ fees; and
12 T, Such other relief as this Cnurt mey deem just, equiteble and proper,
u DATEY thiz 19 day of March, 2007,
M MYERS & COMPANY, PL.LLC.
i . Amarmeys for Plaindffs and Clasa membery
16 "
i Byt ¢ Micheel Dovid Myoes
14 Micheal David Myer
WERA No. 22485
19 Myers & Company, F.LL.C,
1809 Seventh Avenue, Suile 700
0 Seaftle, Washington 98101

Telephone: (206} 395-1188

7 ' Facrimile; {206% #04=1112
E natld

13
24

3
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