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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
BRENDAN NASBY, Case N03:07¢v-00304+LRH-WGC

Petitioner,
V. ORDER

E.K. MCDANIEL, et al.,

Respondents.

This is a habeas corpus proceeding commenced under 28 U.Z64 $y Petitioner

Doc. 190

Brendan Nasby, a Nevada prisoner who is represented by counsel. Currently before the Court is

Respondents’ Motion tdtrike (ECF No0.182. Nasby has opposed (ECF Na&84), and

Respondents have replied (ECF N85. For the reasons discussed below, Respondents’ maoti

is granted in part and denied in part.
. BACKGROUND*

A. Criminal Case and Post-Conviction Proceedings

Nasbychallengs a conviction and sentence imposed by the Eighth JudigaldDCourt
for Clark County, Nevad@'state court”)pursuant toa jury verdict findinghim guilty of first-
degree murder and conspiracy to commit murd&CF No.119-3.) The state court entered &
judgment ofconviction inDecember 1999 (ECF No.134-4.) Nasbyappealed. He argudbat
the state court erred by failing to (i) provide a cautionary jury instruction regaadgicomplice
testimony, or (ii) properly instruct the jury on willfulness, deliberation, and prenieditaith a

so-called Kazalyr? jury instructionthat purportedlyrelieved thestate of its burden to prove the

! The parties and th&ourt are familiar with the fastand extensive procedural histarfthis federalcase
and the state proceedingés such,tie Gurt will only addresshe background relevant Respondents’
current motion.

2 Kazalyn v. Statel08 Nev. 67, 825 P.2d 578 (199@¢eded from by Byford v. Stael6 Nev. 215, 994
P.2d 700 (2000).
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elements of willfulness, deliberation, and premeditatexjuired forfirst degree murder (ECF
No. 1345 at20-24.) he Nevada Supreme Court affechNasbys convictionon February 7,
2001. (ECF No0.134-6.)

In January 2002\asbyfiled a state petition for writ of habeas corpus (“state petition’
(ECF No0.134-7.) Among othegoro seclaims,Nasbyargued his due process rights were violats
when the state court gave the jany erroneous malice instruction combined with a problemg
reasonable doubt instructior(ld. at 9; ECF No0.138-12at 44-48.) He later filed acounseled
supplementepeatingthe sameclaim. (ECF No0.1348 at30-33.) The state courfound that
Nasbys claims of trial court error were barred by NRS 34.810)(b)(2),2 and deniedall post-
conviction relief. (ECF No0.139-26at 3-4,117-8.)

Nasbyfiled a post-convictiomppeal He claimedhat the state couerroneously allowed
the introduction of prior bad act evidence &mitkd to properly instruct the jury on multiple critica
issues (ECF No0.1352 at5, 28.) Thesupporting argument did hdiscussany jury instruction.
(Id. at 28-30.) In June 2007, the Nevada Supreme Catitmed the denial opost-conviction
relief. (ECF N0.135-3.)

B. Federal Habeas Proceedings

Nasbydispatchedh pro sefederal petition to this Court on August 14, 20Q2CF No.10
(“original petition”).) With regard to jury instructionghe originalpetition allegecthreedue
procesgyrounds for relief:

e Ground 2-the state court erroneously allowed the introductibprior bad act evidence
and failed to properly instruct the jury on multiple critical iss@&¥the court erroneously
delayed a ruling on a letter showing evidence of prior bad acts, and (B) the
erroneously allowed the introduction of prior ke evidence (Id. at 6.)

e Ground 6 —the state court failed to provide a cautionary jury instruction regard

3 NRS 34.810(1)(b)(2) instructs Nevada courts to disra state habeas petition if

The petitioner’s conviction was the result of a trial and the groundkédqguetition could
have been ... [r]aised in a direct appeal or a prior petition for a writ of habgass or
postconviction relief ... unless the cotirds bothcausefor the failure to present the
groundsand actual prejudici® the petitioner.
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accomplice testimony(ld. at 16.)

e Ground 7-the state court failed to properly instruct the jurywolifulness, deliberation,

and premeditation based on fltewedKazalyninstruction. [d. at 18.)

In April 2019,Nasbywas grantedeave toamend higriginal petition to elaborate on his
existing claims to the extent they apare conclusory, oilinsufficiently ded or cited.” (ECF
No.173at 2) As he did not seek leave to include additional claims, the Court expressly S
that no such leave was grantett. at1:26-27.)

Nasbyfiled his Amended PetitiodECF N0.176) inJuly 2019, andncludedtwo new
subclaims taGround 2challenging (C) the state court’s failure to give an accomplice instructi
(id. at 30), and (D) the state court issued an erroneous malice instruction combined \
problematic reasonable doubt instructiah &t 30-34).

C. The Parties’ Positions

Respondents now move to strike thmended Rtition for failure tocomply with the
Court’s Order(ECF No.173)granting narrow leave to amen@hey contend thaNasbydid not
raise Ground 2(D) in his original petition and the pleadsdevoid of any refrence to or facts
regarding malice and reasonable doubt instructions. Respondents therefore askttteedlrike
the Amended Rtition. In the alternative, they request permission to file an appropriptmees
such as motion to dismisdecause dund 2(D) presents dispositive procedural flaws includi
lack ofexhaustion orelation backo the original petition

Nasbyopposes the motion, asserting thatAmsended Btition complies with the Court’s
order because Ground 2(D)neerelyan elabeation of Ground 2f theoriginal petitionallegng

the state courtFailed to Properly Instruct the Juoy Multiple Critical Issues.”(ECF No.10 at

5.) Although he concedes that Groundi@ a“poor job” pleading details of the purported ertors

he maintains thdte listed the erroneous jury instructidos “multiple critical issueselsewhere
in the original petition including Ground 7 challenging th€azalyninstruction. [d. at 4-5.)
Nasby contendshat Ground 2(D) shows that errors with tkazalyninstructionas well as

instructions on reasonable doalotdmaliceindividually or cumulatively resulted imdue process
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violation. He further argues thatrGund 2(D) was raised in the state court habeas procegdin

gs

In the alternativeNasbyasks theCourt for leave to add Ground 2(D) under Rule 15(a)(2) of the

Federal Rules of Civil ProcedureHe argues that justice so requires because he was previa
denied his fundamental right of meaningful access to the courts.

In their reply, Respondents contend tNaisbys expansivanterpretation of th€Court’s
order would permit him to raise new claims regarding any jury instrucflidrs interpretation,
they argue,s overly broad andcontradcts the Court’'s specificprohibition of new claims
Respondentgoint out thatNasbypresented Ground 2(D) to the state court in his state hak
proceedings budid not raisethe issue before the Nevada Supreme Couitlevada Court of
Appealson direct appeal or any of his multiple pashnvictionappeas. Should the Court allow
Ground 2(D) to proceed, Respondents ask for leave to file an appropriate response, incly
motion to dismissto raise procedural defenses suckdsaustion andelation back
Il. DISCUSSION

A. Ground 2(D) is a New Claim

As athresholdmatter, the Court finds that Ground 2(D) exceeddith#ed permission
Nasbywas grantedtd elaborate on his existing claims to the extent theypare conclsory, or
insufficiently ded or cited.” (ECF No.173 at 2.) Rule 2(c) of the Rules Governing Section 22
Case8 requires a federal habeas petition to specify all grounds for relief and “statactbe
supporting each ground.See alsdvayle v. Felix 545 U.S. 644, 65%6 (2005) (notice pleading

does not satisfy specific pleading requiremsrfor federal habeas petitiorsince “it is the

4 Nasbys opposition cites to hipro sestate habeas petition, supporting memorandum, and couns
supplement to support exhaustion(ECF No0.184 at 4 (citng ECF No0s34-4, 346, 347, 348,
corresponding witiECF Nos.134-7, 134-8, 138-12).)

The state court record Respondents initially submitted in this actiome@®plete, prompting a
Ninth Circuit remand and multiple court orders requirfntfome disclosure of theehtire state court
record.” (ECF Nos.109, 113, 129 Respondents refiled the state court recoElCH Nos.132-149, 158
163, 186 To avoid confusion, the parties must cite to these refiled exhibits mowvingrtband refrain
from citing previously filed exhibits unless necessary.

5 All references to a “Civil Rule” or the “Civil Rules” in this orderfeeto the Federal Rules of Civil
Procedure.

6 All references to a “Habeas Rule” or the “Habeas Rules” in this order idémRules Governing Section
2254 Cases in the United States District Courts.
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relationship of the facts to the claim asserted that is important”) (citation omitted).

No ground for relief infNasbys original petitionalleged error regardingry instructions
for malice or reasonable doubBecausehe did not, at a minimum, identifyuchinstructions
anywherein the original petition, there was @re conclusory, oilinsufficiently ded or cited
claim upon which to elaborate.In contrast, the original petitiordentified an accomplice
instruction andKazalyninstructionin multiple claims—Grounds 4, 6, and AECF No.10 at 12,
16, 18) This distinguishes Ground @) regardingan accomplice instructioinom Ground 2(D)
Ground 2(C) adds further detail tdasbys existing—albeit bare—allegations Without any
mention of malice and reasonable doubt instructiottsaimriginal petitionthe addition ofcround
2(D) in the AmendedPetition raiss a wholly new claim. Accordingly, the Court must determil
whether leave to amend is warranted@wound 2D).

B. Leave to Amend for Ground 2(D) is Futile

A petition for habeas corpus may be amendwsder theCivil Rules. 28 U.S.C. 8242;see

also Habeas Rule 12 (providing that tkavil Rules may be applied to habeas petitions to the

extent they are not incerstent with thedabeadules). Federal courts evaluate a motion to ame
a habeas petition under Rule 13ames v. Pliler269 F.3d 1124, 1126 (9th Cir. 2001Rule
15(a)(2)states thateave to amend should be freely given “when justice so requiBag.leave to
amend “is not to be granted automatically,” and the court “considers the following figesfart

assess whether to grant leave to amenddd)faith, (2) undue delay, (3) prejudice to the opposi

party, (4) futility of amendment; and (&hether plaintiff has previously amended his complaint.

In re W. States Wholesale Natural Gas Antitrust Lid5 F.3d 716, 738 (9th Cir. 2013) (interng
punctuation omitted).

Leave to amen@ habeas petition may be denied based upon futility al@ain v.
Calderon 59 F.3d 815, 845 (9th Cir. 2004). To assess futility, the court necessarily eval
whether reliefis available on the merits of the proposed clai@aswell v. Calderon363 F.3d
832, 837-39 (9th Cir. 2004) (conducting a tpert futility analysis reviewing both exhaustion o
state court remedies and the merits of the proposed claimg.prifposed claims untimely,

unexhausted, or otherwise fails as a matter of law, amendment should be denied &eriiite

nd

uates

f




© 00 N o o &~ wWw N P

N N NN DN DN DN NN R P R R R R R R R e
oo ~N o 1N WO N RO o 0o N o 1N o N R O

Here, leave to amend is futile because the state court record establishes that2@jur

fails to relate back to the original petition aaaot exhausted.
1. Relation Back

The Antiterrorism and Effective Death Penalty Act (“AEDPA”) establisheseayear
period of limitations for state prisoners to file a federal habeas petition ptuitsuda8 U.S.C.
§ 2254. Under Rule 15, an untimely amendment prppezlates back to the date of the origing
pleading” as long as it arises out of the same “conduct, transaction, or occurrercteR. Eav.
P. 15(c). For habeas petitions, “relation back depends on the existence of a common ¢
operative facts uting the original and newly asserted claimdViayle 545 U.S. at 659. An
amended habeas petition “does not relate back (and thereby escape AEDP/ardirae limit)
when it asserts a new ground for relief supported by facts that differ in both time andaype’
those alleged in the timely petitioihd. at 650.

Subclaim(D) does noto relate back t&round 2 oany otherclaim in the original petition
Ground 2 of the original petition statesits entirety

The Trial Court Erroneously Allowed Ténintroduction @ Prior Bad Act
EvidenceAnd Failed To Roperly Instruct TheJury On Multiple Critical Issues

A. The Court Erroneously delayed a Ruling on a Letter that Showed
Evidence of Prior Bad Acts.

The Trial Court was presented with a letlegedly written by Petitioner
that containeakvidence of prior bad acts. The Court delayed its Ruling, and the
Prosecutor presented this letter in his opening statement. The Court latehisuled t
same letter inadmissible.

B. The Court Erroneously Allwed the Introductionof Prior Bad Acs
Evidence.

The Prosecutor, through testimony, opening and closing arguments,
repeatedly referelgic] to alleged prior bad acts, that improperly placed Petitioner’s
character at issue.

(ECF No.10at 6(emphasis atkd)) Although Ground 2 mentions erroneous jury instructions
multiple critical issueghe allegations focus on the introduction of prior bad acts eviddhamn
applying liberal construction gfro sepleadings to the fullest possible extehe mee reference
to jury instructions is too conclusory to unite subclaim (D) to the original GrouAd@tionally,
Nasbyfailed to allege any error regardingalice or reasonable doubt jury instructietsewhere

in the original petition For these reasenGround ZD) arises fromoperative factglifferent in
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time and type from the original Groun@@any othesubstantive claimnd therefore fails to relate
back to the original petition.

2. Exhaustion

Under 28 U.S.C. 8254(b)(1)(A), a habeapetitioner first must exhaust state couf

remedies on a claim before presenting that claim to the federal cdurtsatisfy the exhaustion
requirement, a claim must have been raised through one complete round of eithapgeator
collateral proceadgs to the highest state court level of review availaBlaldwin v. Reesé41
U.S. 27, 29 (2004(a petitioner “must ‘fairly present’ his claim each appropriate state cotijt
O’Sullivan v. Boerckeb26 U.S. 838, 8445 (1999) Where a petitioner raises a claim before
state trial court and then fails poesenthat claim for appellate reviewo thestate’s highest court,
he has not satisfied the exhaustion requiremierg, Casey v. Moorg386 F.3d 896, 916 (9th Cir.
2004) (IT]o exhaust a haas claim, a petitioner must properly raisentevery level of direct
review” (emphasis added)fuster v. Hill 378 F.3d 968, 974 (9th Cir. 2004) (exhaustion not
wherestatepetition included a claim for ineffective assistance of counsel but petitionviexnre
in state supreme court did not reference that claim)

Here,the record reflectthatNasbypresentedsround 2(D)to the state courbothpro se
and with counsel’dielp. (ECF Nos.134-7, 134-8, 138-12.However,Ground 2(D)was omited
from his counseled appellate bri€dECF No0.135-2.) The Nevada Supreme Court did not addrg

malice or reasonable doubt instructi®nn its decision. (ECF No0.135-3) Nasbyargues that

Ground 2(D)was raised in the state habgaeceedingsbut he does not point to any appellate

brief presenting the issu¢ECF No0.184 at 4.)His failure to raise thealiceor reasonable doubt
instructiors before Nevada’s appellate courts lea@seund 2(D) unexhausted.
In sum, because thariginal petition lacks anyeferenceto malice or reasonable doubt

instructiors, Ground 2(D) alleges a new claim and exceeds the scope of the Order dNagiygy

"It appears that subclaim (D) would also be procedurally barred under NRS 34181(PJ1%eeColeman
v. Thompson501 U.S. 722, 7280 (1991) (the “independent and adequaesground” doctrine bars
federal habeaseview ‘when a state court declined to address a prisoner’s federal claims be@aus
prisoner had failed to meet a state procedural requirem#fatrip v. Nevade8329 F.3d 1069 (9th Cir. 2003)
(holding thatNRS 31.810(1)is anindependent and adequate state ground incapital cases).
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to “to elaborate on his existing claimghd specifically prohibiting “additional claims.(ECF
No.173 atl-2.) Leave to amend under Civil Rule 15¢@juld be futile becauséround 2(D)

does not relate back to the original petition and it is unexhausted. Howeikeng the entire

Amended Petitios unnecessaryThe Court therefore strikes only Ground 2(D) of the Amended

Petitionas timebarred and unexhauste(ECF No0.176 at 30-34.)

I
I
I
I
I
I

IT IS THEREFORE ORDERED:
1. Respondents’ Motion t8trike (ECF N0.182)is GRANTED IN PARTAND DENIED

. Ground 2(D)of PetitionerBrendan Nasbg Amended PetitiofECF No0.176 at 36

. Respondents musliLE AN ANSWER to the Amended Petitiowithin 45 days of

. NasbymustFILE A REPLY in support of the Amended Petitiovithin 45 days of

IN PART.

34)is STRICKENastime-barred and unexhausted.

this order. Theanswemustinclude substantive arguments addressing the meritg
all remaininggrounds of theAmended tition as well as the specific issues certifie
by the Court of Appeals.The arguments iRespondents’ answer, including an
procedural defensébey may wish to raise, must be supported by specific citation

the relevant parts of the state court recéited atECF Nos.132-149, 158-163, 186.

service of Respondents’ answer The reply mustinclude substantive arguments

addressing the merits of admaininggrounds of thémended Btition as well aghe
specific issues certified by the Court of Appedlbe arguments iNasbys reply must
be supported by specific citations te ttelevant parts of the state court record, filed

ECF Nos.132-149, 158-163, 186.
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5. As previously ordered, counsel for both parties are directed to prioritize thadpiref
this case over latdiled matters. (ECF No0.183) “Further extensions of time are
not likely to be granted absent compelling circumstances and a strongahking of
good cause why the befing could not be completed within the extended time

allowed despite the exercise of due diligenceld.

DATED this 16th day of June, 2020.

LA R. HICKS
UNITED STATESDISTRICT JUDGE
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