
!
j '
1 'î

'

; '

'

j y . jj yj y yjyjjyjyj 
y y y j y 4 jy y y jy y j y y yj 

ayyyyssyyyyy yy yyyjsyyi
l
;
i 1 kA8 1 8 2011
j .
! 2
j . g ( g. y y jy y j; j y y g y (; y (; (; ty y y
! (; . gjgyyjry t)y ygu jj 

.l i3Y:
; Ilgqg'rY
: 4

5i

6 UNITED STATES DISTRICT COURT
!

p 7 D ISTRICT O F NEVA DA
: g
E v 1

9 JAM ES M IKRLL,

q 10 Petitioner, Case No. 3:07-CV-00577-RCJ-(RAM )
i
! 1 1 vs. ORDER

! l 2 E. K. M CDANIEL, et al.,
i
l 13 Respondents.
i

144 .

, l 5 Before the court are the petition for a writ of habeas comus pursuant to 28 U.S.C.

i l 6 j. 2254 (//6), respondents' answer (#4 l ), and petitioner's reply (//44). The court finds that petitioner
-* .

l 7 is not entitled to relief, and the court denies the pctition.!

! l 8 on November I I , 1999, Rjchard Bernard was a securiw guard tbr'a slot route

! 1 9 company, which serviced gaming malhines placed in bars. He arrived in a van at a bar named
i
E 20 M ugshots, to pick up a technician who was servicing machines there. A maroon Cadillac with a

' 2 1 light-colored top pulled into the parking Iot; three people were in the car. Two men got out of the

! 22 car
, held guns at Bernard, and demanded that he give them money. They also took his wallet, pistol,E

23 and radio. After proving to the men that he had no money, one man, whom Bernard identified as .
!

I 24 petitioner's co-defendant Brown, returned to the Cadillac. The other man, whom Bernard identified

25 as petitioner, stayed in the van. All of them proceeded to another location, and Bernard noticed the!

1 26 Iicense plate number of the Cadillac before being told to cover his eyes
. They demanded that!

i 11 for a technician to proceed with moncy to another establishment
, which Bernard's27 sernard cal 

.

i
( 28 company did not scrvice, to pay ajackpot. After a while, not having met any success, the men drove
i

k

l
j . '
i
1
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1 away in the Cadillac. Bernard fled from his van, called the police with a cell phone that the robbers

i 2 did not notice, and described to the police the Cadillac and the men.
!
i
k 3 Ofticer James Hayes of the Las Vegas Metropolitan Police Department hadjust
!
! 4 taken off in a helicopter from the airpol't when he received the call to look for the Cadillac. He and
i

. 5 his parlner quickly spotted a car matching that description driving at high speed on a freeway. They

l 6 illum inated the car with a tloodlight, saw that three people were inside, and directed ground ofticers

7 to the Cadillac. The Cadillac exited the freeway, drove to an apartment complex, and three men fled .

t 8 from the car. Along the way, somebody threw an item out of the car.
7
I 9 Officer Hayes watched onc m an tlee from the Cadillac and be arrested by a police

ë 10 officer. M atthew Cisneros, that ofticer, identified the person he arrested as petitioner.

. 1 1 Officer Hayes watched another man remrn to the Cadillac and start to drive away.

E 12 Police cars quickly blocked the Cadillac. Eric Collins of the gang unit arrested petitioner's co-

l 13 defendant Brown. Collins found a wallet on the driver's seat of the Cadillac. The wallet was

I 14 Bcrnard's.

' l 5 Ofticer Rafael Ramos looked for the object thrown out of the Cadillac. He found7
1 6 Bernard's radio.

, 17 Bernard identitied petitioner and Brown aï the robbers in a show-up at the scene of

, 1 8 the arrest. He identified tbe third man, petitioner's co-defendant Adamson, in a photographic line-

19 up.

20 The trial started with aII three co-defendants. Afier the second day, Adamson agreed
' 

2 1 to plead guilty to conspiracy to commit robbery, and Brown agreed to plead guilty to robbery. Craig

r 22 M ueller, whose Iaw office was appointed to represent petitioner, testified at the post-conviction

! 23 evidentiary hearing that the prosecution offered petitioner a plea bargain
, but that petitioneri

i 24 declined
. Ex. 66, p. 31 (//43). Thejury ound petitioner guilty.I

i 25 Petitioner was convicted of kidnaping with the use of a deadly weapon and robbcry
I
! 26 with the use of a deadly weapon. Ex. 5 (#l 5).1 Petitioner appealed, and tbe Nevada Supreme Court5
;
I 27

1 28 l'rhe judgment of conviction states crroncously that it was pursuant to a plea.
I

I
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I
! l aftirmed. Ex. 10 (# l 5). Petitioner then filcd a post-conviction habeas corpus petition in state court. '! 

.

i 2 Ex
. 1 1, 12 (//15). 'r'he state court appointed counsel to represent petitioner, and counsel sled ai

; 3 supplement. Ex. 1 4 (#l 5). Thc state court conducted an evidentiary hearing. Ex. 66 (#43).1

! 4 Apparently there was an attempt to negotiate a plea agreement after the evidentiary hearing, but it
:
i 5 was unsuccessful and the state court denied the habeas corpus petition. Ex. 71 (#43). Petitioner
i
' 6 appealed, and the Nevada Supreme Court aftirmed. Ex. 21 (#1 5).!

! 7 Petitioner then commenced this action. Before serving the petition (#6) upon

i 8 respondents, the coul't dismissed (//5) grounds l and 2 because they were without merit.
' û Respondents filed a motion to dismiss (#14), arguing that petitioner had not exhausted his available

! I 0 state court remedies. The court granted (#24) the motion. Petitioner dismissed (//28) grounds 3, 4,

l l and 5. Grounds 6, 7, and 8 remain for a decision on their merits.
i

i 12 Petitioner claimed in ground 1 that
, aaer his co-defendancs pleaded guilty, the trial:

l 3 court should have given the jury a cautionary instruction. This court detennined that the simple

14 statement that the judge gave sufficed. Order (#5) (citing United States v. Washabauab, 442 F.2di

1 5 1 127, 1 l29 (9th Cir. 1971). Reasonable jurists would not find this conclusion to be debatable or
i ' l 6 wrong, and the court will not issue a certificate of appealability on this issue.
i

1 7 Ground 2 was a claim that the trial court erred because it canvassed petitioner about
( '

1 8 his rights to testify or to remain silent after the defense had rested. T'he court dismissed this ground .

E 19 because the Supreme Court of the Unitcd States has never held tbat a trial court must advise a

20 defendant about those rights. Order (#5). Reasonablejurists would not t'ind this conclusion to be
2 l debatable or wrong, and the court will not issue a certificate of appealability on this issue.

' 22 Thc parties agreed, and the court detennined, that grounds 3, 4, and 5 were not
!
! 23 exhausted because, although petitioner raised the issues in those grounds in the memorandum
: 24 supporting his proper-person state habeas corpus petition, his later-appointed post-conviction

i 25 counsel did not present the issues to thc Ncvada Supreme Court on appe'al from the denial of the
i
: ' 1 ists would not hnd this conclusion to be debatable or26 petition. order, pp. 2-3 (#24). Reasonab ejur!
! 27 wrong

, and the court will not issue a certiticate of appealability on this issue.:
!
E 28
;

-3-
:
!

l
i .



:
;

'

!

q 1 '$A federal court may Rrant a state habeas petitioner relief for a claim that was

2 adjudicated on the merits in state court only if that adjudication çresulted in a decision that was
i 3 contrary to

, or involved an unreasonable application of, clearly established Federal law, as
!
! 4 detennined by the Supreme Court of thc United Statesz''' M itchell v. Esparza, 540 U.S. 12, 15

, 5 (2003) (quoting 28 U.S.C. û 2254(d)(1)), or if the state-court adjudication çtresulted in a decision
l
I 6 that was based on an unrcasonable determination of the facts in light of the evidçnce presented in
i
; 7 the State court proceedingj'' 28 U.S.C. j 2254(d)(2).

!: 8 A state court's dgcision is 'dconyral'y to'' our cleaqly establishrd l!w if it 'd pa plies a
rule that contradlcts the goyerplng Iaw set forth ln our cases'' or lf it Stconrronts a set

: 9 of facts that are matenally lndlstinguishable from a decision of this Cour't qnd
pevertheless arrives at a result diffeqent from our preqrdent.'' A state court's decision

ç'contrary to . . . clearly establlshed Federal law'' simtjply because the court did10 ls not
! not cite our ppinions. We have held that !. state court nee not even be aware of our
'

, l l prccedents, uso Ipng as neither the rcasonmg nor the result of the state-court decision
contradicts them .''i 

12
i

l 3 ld. at 1 5- l 6. idunder j 2254(d)( 1 )'s lunreasonable application' clause . . . a federal habeas court
I
i I 4 may not issue the writ simply because that court concludes in its independent judgment that the

l 5 relevant state-court decision applied clearly established federal 1aw erroneously or incorrectly.

r l 6 Rather, that application must be objectively unreasonable.'' Lockver v. Andrade, 538 U.S. 63, 75-76

' l 7 (2003) (internal quotations omitted). '

1 8 The petitioner bears the burden of proving by a preponderance of the evidence that he

: 19 is entitled to habeas relief. Davis v. Woodford, 384 F.3d 628, 638 (9th Cir. 2004).
20 The remaining grounds, 6 7 and 8 are claims of i'neffective assistance of counsel.

' 

2 I $'(T)be right to counsel is the right to the effective assistance of counsel.'' McMann v. Richardson,
' 22 397 U.S. 759, 77 1 & n. 14 (1 970). A pctitioner claiming ineffective assistance of counsel must
E 23 demonstrate (1) that the defense attorney's representation dtfell below an objective standard of
i
i 24 reasonableness,'' Strickland v. W ashinaton, 466 U.S. 668, 688 (1 984), and (2) that the attorney's

1 25 dcticient performance prejudiced the defendant such that ''there is a rcasonable probability that, but
i

r 26 for counsel's unprofessional errors, the result of the proceeding would have been different,'' id. at
; .

! 27 694. tsl-rlhere is no reason for a court deciding an ineffective assistance claim to approach the
!
i 28
i
!
! -4-
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i l inquiry in the sam e order or even to address both components of the inquiry if the defendant makcs

! 2 an insufficient showing on one.'' 1d. at 697.
!
l 3 Strickland expressly declines to articulate specitic guidelines for attorney
:
: 4 performance beyond generalized duties, including the duty of loyalty, the duty to avoid contlicts of
i
j 5 interest, the duty to advocate the defendant's cause, and the duty to communicate with the client
!
E 6 over the course of the prosecution. 466 U.S. at 688. The Court avoided detining defense counsel's
1 ç$
! 7 duties so exhaustively as to give rise to a checklist for judicial evaluation of attorney
i

1 8 performance. . . . Any such set of rules would interfere witb the constitutionally protected

9 independence of counsel and restrict the wide latitude counsel must have in making tactical

! 1 0 decisions.'' 1d. at 688-89.

i 1 1 Revicw of an attorney's perfonnance must bc ç'highly deferential
j'' and must adopt

1
I 12 counsel's perspective at the time of the challenged conduct to avoid the tfdistorting effects of
è 1 3 hindsight.'' Strickland, 466 U.S. at 689. A reviewing court must 'tindulge a strong presumption that

14 counsel's conduct falls within the wide range of reasonable professional assistance; that is, the
!
i 1 5 defendant must overcome the presumption that under the circumstances, the challenged actionj >

'

i 1 6 tmight be considered sound trial strategy. ''' ld. (citation omitted).i
1 7 The Sixth Amendment does not guarantee effective counsel per se, but rather a fair

E 1 8 
proceeding with a reliable outcome. See Strickland, 466 U.S. at 691 -92. See also Jenninas v.

1 9 W oodford, 290 F.3d 1006, 1012 (9th Cir. 2002). Consequently, a demonstration that counsel fell
(

20 below an objective standard of reasonableness alone is insufticient to warrant a tinding ofi
21 ineffective assistance. n e petitioner must also show that the attorney's sub-par pedbrmance

; .22 prejudiccd the defense. Strickland, 466 U.S. at 69 1 -92. There must be a reasonable probability that,
: .)23 but fbr the attorney s challenged conduct

, the result of the proceeding in question would have bcenj
é

'

: 24 different. Id. at 694. tçA reasonable probability is a probability sufficient to undermine confidence

: 25 in the outcome. 1d.
5'
E 26 ln ground 6, petitioner claims that he received ineffective assistance of appellate
!

; 27 counscl because appellate counsel did not raise on direct appeal the issue of whether petitioner's
!

28I
;

'
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1 trial should have been scvered from the trial of his co-defendants. On this issue, the Nevada
:

. 2 Supreme Court held:

: 3 Finally, Mikkel contends that ! pp ellate counsel should have asserted on appeal that
f. Specitically, Mikkel argucs that significantr he was entitled to a separate trla

: 4 spillover evidence from a co-dcfendant prejudiccd hi sm but he nealects to identify the
oblematic evidence. Mikkel also asserts that a joint irial preju Ydlced him because
sl! 5 l1T two co-defendants entered p.311 yt pleas during the trial, feaving him as tbe sole

' d h llate counsel was not ineffeclive forj defqndant. The distnct court foun t at ppa e
t'futile'' matter on appeal. M ikkel has not shown that the distnct coprt's. 6 raislng this

i findings of fact in this regard are erroneous. n us, the district coul-t did not err ln
' 7 denying this claim.
:
1 8 Ex. 2 1 , p. 3 (# 1 5).2 Petitioner raised this in his supplemental state habeas corpus memorandum,
!

! 9 represented by counsel. Petitioner argued that there was significant spillover evidence against him,
!

10 but he did not allege what that evidence was. See Ex. 14, pp. 5-7 (//15). At the evidentiary hearing,I
!

: l 1 petitioner did not allege what the spillover evidence was. See Ex. 66 (#43). On appeal from thc
i 1 2 denial of the petition, he presented no evidence to the Nevada Supreme Court that could indicateE
i 13 th

at appcllate counsel perfonned deficiently and caused petitioner prejudice. See Ex. 1 8, pp. 14-16
p s jent14 (#1 5). W ithout that evidence, petitioner did not meet his burden of demonstrating de ci

i 15 perfbrmance orcounsel and prejudice. consequently, the Nevada supreme court reasonably
!

1 l 6 applied Strickland. Reasonable jurists would not find this conclusion to be debatable or wrong, and
'

q l 7 the court will not grant a certificate of appealability on the issue.

E l 8 In ground 7, petitioner claims that he received ineflkctive assistance of trial counsel
k
1 l 9 because trial counsel did not object to the introduction of prior-bad-act cvidence. He ftlllher claims
i
i 20 that appellate counsel provided ineffective assistance because appellate counsel did not raise the
i
' 21 issue on direct appeal. On this issue, the Nevada Supreme Court held:
:

i 22 Mikkel next arpes that counscl was ineffective for not objecting to the admiqsion of
prior bad act evldçnce. Specifically, he contends that counsel should have o Jb ectedE 23 
to a police gfticer's reference at tnal to other similar robberies in thç area and to

: anothcr pollce officer's testimony concerning a co-defendqnt's posslble gang
; 24 affiliatlon. The distnct court specitically found that no prlor bad acts were
i improperly admitted at trial and that counsel properly reâained from making
: 25 frivolous objections. Mikkrl has pot shown that the dlstrict court's finding,j of fact1 

are uns py ported l?y substantlal evldence or clearly wrong. Thcrefore, the dlstrict
i 26 coul-t dld not err ln denying this claim .!
i 27
i
1 28 zpetitioner'j name is spelled stMikkel'' in some state

-court documents.i
!

; 6-C

!
i
i
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i l Ex. 2 l , p. 2 (# l 5) (footnotes omitted). On the question' of testimony about similar robbelies, James
!
: 2 Hayes was an air unit officer of the Las Vegas M etropolitan Police Department. He testitied about
;
I 3 how he became involved in this case:
; .

: 4 ' A We just came clear from North Lzas Vegas, and we were by the pS lghetti! 
BoFl when the call came out thqt a robber

.
y had occurred at D1 and Sandhlll at the I

E 5 bellexe it Fas M ugshots to a cpln truck dnver. And thep we started proceeding in
. that dlrectlon to thq cqll as the lnfolp ation aj we (ecelved informatlon on the

6 suspects, the descnptlon of the vehlcle, and thlngs Ilke that.

. 7 Q Do you recall offhand what the description of the vehicle was?
' 

8 A Yes. It was a maroon-type of Cadillac, light top, about *87. And they had the .
i license plate.
. 9
! Q Did they desclibe who might be traveling in that subject vehicle?
i 1 0
. A Yes. The infonnation qame out fçom dispatch that the subjects were three

1 1 blqck males, and they had lqft ln that vehlcle. Due to the fact that we've had several'
' coln truck robberies ln prevlous weeks-
! 1 2

MS. JACKSPN: Yopr Honor, I'm going to objrct to any reference to other coin
' 13 truçk robbcrles on the basls of rclevance. And certaln yl ? if they're attributcd to theseE 

indlviduals, then we would have had a di/ercnt type of hearing before this jury trial.' 
1 4

i THE COURT: Relevance, counsel?
i l 5
i MS. CAMPBELL: Your Honor, 1 wouldjust- l'll ask another question.l 

1 6

! ' id not object to Hayes' testimony aboutl 7 Ex. 38, p. 79 (//42). Petitioner s claim that his counsel d
E
;

'

! I 8 otber coin-truck robberies is b0th true and irrelevant. His co-defendant's counsel did object

: l 9 successfully to that testimony. An objection by petitioner's trial counsel would have been
: ,
: 20 redundant. Having succeeded at trial there was nothing for petitioner s counsel to appeal.>

'

: 2 1 On the question of gang-affiliation testimony, Detective Collins of the gang unit
I
! 22 arrested Brown and noticed Adamson at the scene. However, on cross-examination by Adamson's

i 23 counsel, his testimony regarding his unit and his presence at the scene was the opposite of whati

24 petitioner allegcs:

l 25 Q Ofticer Collins, your involvement in this incident

: 26 A Yes, ma'am.
!
! 27 Q .-syas not gang-rslated. You happened to be un the unit, that any unit in that
E area was dlspatched to thls area to help out?
: 28

1 .
-7-!
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I A I don't know about any unit, but yeah. As far as l know, it wasn't gang! 
jated no.j re ,

2
' Ex. 38, p. l 35 (//42). Later in the same cross-examination, Collins testified:
! 3E 

,Q Now you re able to say pnder oath that you could see a man a football field
i 4 length away tkom you, and you're sure that this is the person (Adamson) you're
I Iooking at now?
; 5
: A Yes. I've dealt with him before. l've seep him at 901 McW illiams before. l

6 saw what he was wearing and 1 would say, yeah, lt was the same guy.

7 Q You don't mean to suggest that my client is part of any gang do you?
8 A Okay, again, 1 said this wasn't gang-related as far as I knew.

9 Q Okay. So that answer that's a no?
!
! 10 A No. He did not, as far as I know, commit a gang-related crime that night. l

don't know if your-
: l 1
i soQ 

,q l 2 -
i A --client is a gang member or not, ma'am.
i 13
i Ex 38 pp

. 1 37-38 (//42). What petitioner argucs is a evidence or prior bad acts was actually an
: l 4
j anti-gang ofticer going out of his way to explain that his presence at the arrests did not mean that
! 1 5
: petitioncr and his accomplices were suspected of gang activity. There was nothing for trial counsel

16
! to object, and there was nothing for appellate counsel to raise on appeal. Under these
: l 7

circumstances, the Nevada Supreme Court reasonably applied Strickland. Reasonablejurists would
jg

not tind these conclusions to be debatable or wrong, and the court will not grant a certiticate of
1 9

E appealability on the issue. ,

! 20
Ground 8 is a claim that the attolmey who represented petitioner qt trial, Ernest

, 21
: Figueroa, did not properly prepare and defend petitioner. On this issue, the Nevada Supreme Court

22
held:

23
Milckel contends that the district court erroneously denied his claims of ineffective24 
asslstance of trial and appellate copnsel. He first qlaims that trial counsrl was not
adequately preparld for trial as eyldenced by: faillng to present an openlng(

25 statement; presentlng a short closlng argument; cross-exanjning the victim tood f
ailing to call witnesses for tly defense. The dlstrict court detennined 

.
brietly?' an

i 26 that M ikkel's assertions were baz'e allegatlons, and we conclude that he has not
dgmonstrated tbat the district court erred in so finding. Therefore, the district court

: 27 d1d not err in denying this claim.

2 28 Ex
. 2 I , p. 2 (# l 5) (footnotes omitted).

!

i 8
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I
i
;
l

;



l

:

( .
:

:

(

'

:
I Petitioner complains first that Figueroa did not meet petitioner until the tirst day of

2 the trial. Petitionqr's complaint does not take into account what happened behind the scenes. The
1
i 3 trial court appointed the Iaw oftices of Craig M ueller to represent petitioner. M ueller and his two
ë

1 4 associates, Figueroa and Kalani Hoo, worked on petitioner's case before trial, trying to find any
:
( 5 weaknesses in the prosecution's case and ensuring that they were doing everything that they could
:

i 6 do for petitioner. Ex. 66z p. 28 (//43). The problem was that two of his cases were going to trial on
! 7 the same day

, with neitherjudge willing to accommodate. ld., p. 32 (//43). Mueller learned about
' 8 this conflict a week before the start of trial, and once Figueroa realized that he would need to

. 9 represent petitioner at trial he prepared non-stop. ld. p. 12 (#43). Even though Figueroa did notq ' .1 .

l 0 meet petitioner until the day of trial, it did not mean that Figueroa was unprepared.

. 1 l Next, pctitioner complains that Figueroa cross-examined Bernard only for a short

' 12 time, did not give an opening statement, and gave only a short closing argument. Figueroa
i 11 3 explained that he always went third in cross

-exam ination of the prosecution s wimesses. Ex. 66, p.E
!
; 14 14 (//43). lf his cross-examination of Bernard seemed short, it was because the other two defense
' 15 attorneys had already asked the obvious questions.I

i 1 6 Regarding the opening statement, Figueroa reserved that tmtil his case. M ueller, his

1 7 employer, testified that in other cases that were hopelessj: he had 'passed on an opening statcment,

l 8 hoping that the prosecution would make some mistake that he could exploit in his argument. Ex.
' 1 9 66, p. 30 (#43). Figueroa dccided that because he had no evidcnce to present, he would not make an
!

! 20 opening statement and instead save his points for the argument. ld., p. 6 (//43). Becausc Figueroa
' 2 l reserved his opening statement until his case, his tactic made sense. W ithout an'y ekidence of his

22 own to present, his opening statement would have consisted of emphasizing the burden of proof and .
I ..

! 23 pointing out weaknesses in the prosecution's case. This was also his closing argum ent. See Ex. 39,
'

r 24 pp. 38-41 (//42). lf Figueroa gave an opening statement, he would have repeated himself to the jury
i
i 25 within the span of an hour.
:
, 26

; 27
'

: 28 3'rhe court will discuss M ueller's assessment of the case below .

1
. -9-
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i 1 Regarding the closing argument, while it was short, Figueroa pointed out what he
!
! 2 thought were the weakest parts of tbe prosecution's case: Bernard's short opportunity to see the
! 3 robbers

, the lack of a gun, and the lack of any other physical evidence tbat tied petitioner to the!

i 4 crime
. Given the nature of the case against pctitioner, there was Iittle else that Figueroa could do.

5 Regarding the lack of investigation, petitioner did not give his attorneys anytbing to

6 investigate. M ueller testitied that the information petitioner gave him about an alibi witness was a

7 tirst name of Mike and a phone number that had been discomiectcd. Ex. 66, p. 27 (//43). No
8 investigator could have found such a person.

:
; 9 Turning to prejudice, the evidence in the case shows that even if Figueroa had

10 prepared and investigated the case in the manner that petitioner argues, it would not have made a
' 1 1 difference. Regardless of Bernard's identification of petitioner, he did see the license plate number

( '
1 2 of the Cadillac that was used in the robbery. He gave the police that infonnation shortly after the

' l 3 robbers left. The helicopter ofticer noticed that same Cadillac being driven a short distance away
:
: l 4 from Bernard's location. The ofticer kept visual contact on the Cadillac as it tried to evade police,

i 15 and then the om cer kcpt visual conact on one person
, petitioner, as he fled the Cadillac and was

l 6 arrested by ofticers on the ground. Police then recovered Bernard's wallet from the Cadillac and

1 7 Bernard's radio from where a person threw it out of the Cadillac. W ith evidence Iike that against

1 8 petitioner, nothing counsel could have done would have affected the jury's verdict. Reasonable

19 jurists would not find this conclusion to be debatable or wrong, and the court will not grant a
20 certificate of appealability on the issue.

:
: 2 l IT IS THEREFORE ORDERED that tbe petition for a writ of habeas corpus (#6) is

: 22 DENIED. The clerk of the court shall cnterjudgment accordingly.
i 23 IT IS FURTHER ORDERED that a certificate of appealability is DENIED

.

i
i 24 Dated: M arch 18, 2O1 1
'
: 25

; 26 -

E 27 ' United State istrict Judge
I .
i 28
i

- 1 0-i
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