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IJNITED STATES DISTRICT COUAT

6
DISTRICT OF NEVADA

; 7 .
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,
9 ) l 

. -

 Petitioner, ) 3:08-cv-0066-RCJ-VPC
 1 0 )
 vs. ) 'ORDER
7 l 1 ) -
! )
! 12 E.K. MCDANIEL, e/ al., )
: )
E 13 Respondents. ' )

/
1 4 .

 l 5 Before the Court is petitioner's Points and Authorities Showing Cause and Prejudice

; 16 (docket //42), respondents' Response (docket //43) and petitioner's Reply (docket //45). The briefs
! .

1 7 address the issue of cause and prejudice related to the procedural default of Ground One of hisi

 1 8 Second Amended Petition.

 19 I procedural Histor.y i

 20 Following a consolidatedjury trial, petitioner was convicted in Clark County, Nevada!
l ulljng ot-jlis21 on June 26

, 2003, of tirst degree murdered with the use of a deadly weapon for tbei
:1 22 mother, Hisayo Miller (Case No. C175861), and second degree murder for the killing of his i.

 23 girlfriend, Anne Suazo (Case No. Cl 82306). Exhibit 85 and 86.1 He was sentenced to life without
24 the possibility of parole with ap equal consecutive tenn for the use of the deadly weapon in case

25

26 l 'The exhibits refcrenced hercin were filed by petitioner in suppol't of his Petition for W rit of
Habeas Com us and are located in the court's docket at entry Nos. l 9-26.
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! l C175861 and to life with the possibility of parole after ten years in case Cl 82306 to be served

' 2 consecutive to the tust deree murder sentences
.

5
: 3 Following tbe conviction, petitioner filed a timely appeal. Exhibit 87. He raised four
! .
I 4 grounds for relief. n e ground were as follows:
r

' 

.

5 lt W as Reversible En'or for the Trial Court to Grant the
! Prosecution's M otion to Consolidate tbe Two Separate Cases, under
i 6 NR.S 1 73. 1 1 5(2) Where the State Failed to Demonstrate That tbe
; Offenses W ere Connected Together or Constituted a Common
! 7 Scheme or Plan.l

' 8 lt W as an Abuse of Discretion for the Tlial Coul't to Summ arily '
. Deny Appellant Access to the N .C.I.C. Index on Phillip Done W hen

9 the State Could Not Confirm the Existence or Non-existence of an
. lnformant File and There W as No Other Source Available to

10 Appellant.:
. k

'

1 1 The Statutory Reasonable Doubt Instruction ls Unconstimtional.i

7 12 In Refusing Appellant's Proffered Jury lnstruction on Accessory
after the Fact the Trial Court Deprived Appellant of His n eory of

13 Defense, Due Process of Law and Ftmdamental Fairness.
i !. '

14 Exhibit 89. The Nevada Supreme Court affirmed the conviction on February 3, 2005. Exhibit 92. 1.

: 15 Petitioner moved back to trial court on a petition for writ of habeas copus, post-
I

t 1 6 conviction, raising multiple claims of ineffective assistance of counsel, prosecutorial misconduct and
l
i 17 judicial misconduct or bias. Exhibit 96. Following a hearing and supplemental briefing on a singleI
;
i 18 issue, the court entered its order denying the petition. Exhibit 125. The Nevada Supreme Court
i

19 upheld the lower court's decision on appeal. Exhibit 128.
I
i 1: titioner anived at this court with a petition for writ of-habeas comus pursuant to 28
. 20 e
i
! 21 U.S.C. i 2254 on April 1 1, 2008. Counsel was appointed to assist the petitioner and a First '
! '''' '''

' 

:

22 Amended Petition was filed July l 8, 2008 (docket #8). After the issue of the statute of iimitations
!
, 23 was raised with a anticipatory request for tolling, a second amended petition was filed on April 8,

;

i 24 2009 (docket //17)
. some time later, whcn no response had been sled, the couu directed

E
: 25 respondents to show cause why tbe matter had not proceeded (docket //30). Respondents appeared
' :' 

j
26 !
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l and pled good cause for the delay. Tbereafter, respondents Gled a motion to dismiss the petition

2 (docket #35) on the basis of exhaustion as to Grounds One and Five (E). ln opposing the motion to

3 dismiss, petitioner argued, among other tbings, that it would be futile to return to the state court to

4 exbaust his claims. f#., p. 7. As a result, the Court directed that briefing be subm itted to address tbe

5 procedural default of Ground One, which the Court found to be tmexhausted (docket //39). The

6 briefs sled in response to tbat Order are now before tbe Court.

7 Ground One of the Second Amended Petition claims:

8 lt W as Reversible Error for the Trial Cotu-t to Grant the
Prosecution's M otion to Consolidate the Two Separate Cases. As a

9 Result, M essick's Conviction and Sentence Are Invalid tmder tbe
Federal Constimtional Guarantees of Due Process tmder the Fift.b

10 and Fourteenth Am endments to the United States Constitution.

l l Second Amended Petition, p. 8.

12 H. Legal Analysis I

1 3 Petitioner argued that be expected the state court's would bar his ret'urn to smte court

to federalize Ground One through the application of NR.S 34.726 (timeliness) and 34.810 (successive

itions). I1 5 pet

tçprocedural default'' refers to tbe situation where a petitioner in fact presented a claim

to the state courts but the state courts disposed of the claim on procedtlral grounds, instead of on the

melits. A federal court will not review a claim for habeas corpus relief if the decision of the state )
)

court regarding tbat claim rested on a state law ground that is independent of the federal question and

adequate to support thejudgment. Coleman v. Thompson, 501 U.S. 722, 730-31 (1 991 ).

The Coleman Court stated the effect of a procedural default, as follows:21

In al1 cases in whicb a state prisoner has defaulted his federal claims in
state court pursuant to an independent and adequate state procedural
nlle, federal habeas review of the claims is barred unless tbe prisoner
can demonstrate eause for the default and acmal prejudice as a result of
the alleged violation of federal law, or demonstrate that failure to
consider the claims will result in a fundamental miscaniage ofjustice.

D
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Coleman, 50l U.S. at 750., see also Murrcy v. Ccrrïcr, 477'U.S. 478, 485 (1986).

To dem onstrate cause for a procedural default, the petitioner must be able to tsshow

that some objective factor external to the defense impeded'' his efforts to comply wit.h the state

procedural rule. M urray, 477 U.S. at 488. For cause to exist, the extenzal impediment must have

5 prevented the petitiober from raising the claim. See Mccleskey v. Zant, 499 U.S. 467, 497 (1991). I
;

6 W ith respect to'the prejudice prong of cause and prejudice, tbe petitioner bears:

7

8

9

10 White v. Lewis, 874 F,2d 599, 603 (9th Cir. 1989), citing U/7f/c# States v. Frady, 456 U.S. 152, 170

tbe burden of showing not merely tbat tbe errors (complained otl
constimted a possibility of prejudice, but that they worked to his actual
and substantial disadvantage, infecting his entire gproceeding) with
errors of constitutional dimension.

1 1 (1982). If' thc petitioncr fails to show cause, the court necd not consider whether the petitioner
t

12 suffered acmal prejudice. Engle v. Isaac, 456 U.S. l 07, l34 n.43 (1982); Roberts v. Arave, 847 F.2d

1 3 528, 530 n.3 (9th Cir. l 988).

A. Adeouate and lndependent Grounds

ttln order to constimte adequate and independent grounds sufticient to support a15

tinding of procedural default, a state rule must be clear, consistently applied, and well-established at

tbe time of the petitioner's purported default.'' Wells v. Maass, 28 F.3d 1 005, 1010 (9th Cir. l 9û4).

Petitioner argues that Ncvada's application of NRS 34.81 042) is not consistent and

principled, but, ratber, is discretionary. See Petitioner's Opposition to M otion to Dism iss

(docket #39), p. 4.
21 Contrary to petitioner's argument, the Ninth Circuit Court of Appeals has held

application of the very procedural bars at issue in this case -- NRS 34.726(1) and NRS 34.810 -- to

be independent and adequate state grounds. See A./b?=?? v. M cDaniel, 80 F.3d 1261 , l 268-70 (9tb

Cir. 1996) and Bargas v. Burns, l 79 F.3d 1207, 12 1 0- 1 2 (9th Cir. 1 999) (ts-l-hus, Nevada follows a

strict rule: A petitioner must raise a1I claims in his first habeas petition in order to avoid the penalty

4
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I 1 of procedural default. ), ccr/. denied, 529 U.S. l 073 (2000)., see also Petrocelll v. Angelone, 248
i
I 2 F.3d 877, 886 (9th Cir. 2001) (distinguishing capital and non-capital casesl; Valerio v. Crawford,
!
i 3 306 F.3d 742 (9tb Cir. 2002) (same). s
I .
i 4 The anticipated procedural bars are adequate and independent state 1aw bases for t

! 5 precluding petitioner 9om returning to state court on Ground One.
i
T 6 B. Petitioner Fails to Show Cause '
.

. l
7 Petitioner points to ineffective assistance of his tzial cotmsel -- in failing to investigat 'eI

i i te the two murder cases to avoid consolidation
, railure to hire experts,8 f'acts which would different a!

1 9 failure to object to judicial bias during trial, failure to move to suppress evidence obmined from a:

i l 0 search of the victim's (and petitioner's) home and failing to argue to separate the cases -- as cause>
!

! 1 1 for tbe procedural default. Petitioner further argues that the ineffective assistance of appellate

: i the delay in releasing tbe blood spatter12 counsel in faiiing to raise on direct appeal a claim address ng

; tq , j terest
, at the level Ië l 3 report is evidence that appellate cotmsel was not acting in M r. M essick s best n

I '
i 14 that a reasonably competent appellate attorney sbould perform'' and his failure to federalize gro-und f
i
! 1 5 one concerning the consolidation of the cases was cause sufficient to excuse his procedural default.
!
i ' 16 To demonslaie cause for a procedural default, the petitioner must be able to t'show .
i
! 1 7 that some objective factor external to the defense impeded'' his efforts to comply with the slte
i .; 1 8 procedural rule. Murray v. Carrler, 477 U.S. 478, 488 ( 1 986). For cause to exist, the external
1
I 19 impediment must have prevented the petitioner from raising the claim. See M ccleskey v. Zant, 499
I
I
! 20 U.S. 467, 497 (1991). lneffective assistance of counsel may satisfy the cause requirement to j
j '(21 overcome a procedural default only if the independent claim of ineffective assistance of counsel, $I 

.
i ,istance of 122 itself

, has been exhausted in state court. M urray, 477 U.S. at 488-89. lneffective ass
l

E 23 counsel cannot serve as cause if the inesective-assistance-of-counsel claim, itself, has beenI

I . . :?9 u s 446 451-.53 (2000).: 24 procedurally defaulted. Edwal ds v. Carpentel , 5 . . ,
7

25 In this case, petitioner's ineffective-assistance-of-counsel claim s offered as cause

26
! 5

.1
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l
I 1 have been presented to the state courl, with the exception of the assertion that appellate counsel was
I .
! lize Ground One

. Because the argument was not made to tbe smte2 ineffective for failing to federaI

3 court's it is not exhausted and would fall within petitioner's anticipatory default argument along witb

4 Ground One.

5 The arguments are not persuasive because the allegations of ineffective assistance of

i 6 trial counsel are not relevant to a failure to recognize or identify a federal claim in the direct appeal.

7 Even more damaeint to the areuments. however. is the fact that appellate counsel did manaae to
I 'i''''' '.''''' ''''''' ' '' * * ''''''' ..
I
I 8 federalize other of his claims on appeal, undennining any suggestion that counsel was unable to

9 directly implicate the federal nature of the claims, if, in fact, he believed a federal claim existed. For
' 11 0 

example, on appeal, counsel argued as grotmd three that 'tltlhe stamtory reasonable doubt instruction
I
1 l l is tmconstitutional,'' and as Assignment of Error 111, andttliln refusing appellant's proffered jury
I
' 12 instruction on accessory after the fact the trial court deprived appellant of his theory of defense, dueI

13 process of 1aw and fundamental failure'' as Assignment of Error lV. Appellant's Opening Brief,

14 filed March 1, 2004 (Exhibit 89).

15 ITI. Conclusion

16 Petitioner has failed to show cause sufficient to overcome the procedttral bar to

17 Ground One of his petition. As a result, the Court need not consider any arguments of prejudice.

1 8 Engle v. Isaac, 456 U.S. at 134 11.43,. Roberts v. Arave, 847 F.2d at 530 n.3.

19 The Court Gnds that Ground One of the Second Amended Petition is unexbausted and

20 procedurally defaulted. lt shall be dismissed.

2 1 IT IS THEREFORE ORDERED that Grotmd One of the Second Amended Petition

22 is DISM ISSED.

23

24

25

26
6
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IT IS FIJRTHER ORDERED tbat Respondents shall have thirty days to tile an

answer to the remaining claims in the petition. Thereafter, petitioner sball have thirty days to reply. .

Dated, tbis 13th day of January, 2011. I
I

z ITED STAT DISTRICT JUDGE

7


