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5 UNITED STATES DISTRICT COURT

6 DISTRICT 0F NEVADA

7 ALICIA UHOUSE, et al. Case No. 3:08-cv-0285-LDG-RAM

s Plahztiffs,

9 vs.

10 UNITED STATES DEPARTM ENT OF THE
INTERIOR, BUREAU OF RECLANIATION ;

11 et a1.

12 Defendants.
/

13
JUDY KROSHUSS et a1. Case No. 3:08-cv-0246-LDG-RAM

14
Plaintiffs, ORDER GRANTING CLASS

15 CERTIFICATION AND
vs. APPOINTING CLASS COUNSEL

1 6
IJM TED STATES OF AM BRICA ; et al.

17
Defendants,

lî /

19 The plaintiFs in Kroshus, et al. v. United States, et aI., 3:08-ov-0246-LDG'-RAM (#132)

20 and Uhouse, et al. v. Bureau ofReclamadon, et al. , 3:08-cv-0285-LDO-RAM (#50) have asked

21 this court to certify the actions as clus actions and to appoint their attorneys ms class cotmsel
1

22 pursuant lo FRCP 23. The Kroshus plaintiffs allege violations of the Adminiskative Procedure

23 Act (lwreinatter the GEAPA'') against the United States of Americw Depnrtment of the Interior

24 throug,h its Bureau of Reclamauon, M id-pacitic Region, Carson City Office, Dirk Kempthorne,

25 Secretary of the Interior, and Elizabet.h Rieke, Diredor of the Carson City Oftice of the Bureau of

26 Reclmnation (hereinafter %xroshus Federal Defendants'') and assert injunctive and declaratory

27 relief against the Kroshus Federal Defendants, deolaratory relief and negligence claims against

I 28 Tm ckee-carson Irrigation District David P. Overvold. Gary Stone, Truckee River Federal W ater
1

!
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l Master (hereinaAer G*lonshun Inigation District-related defendnnts'), violation of consututional

2 rights and negligence olaims against City of Fernley and Lyon County, and negligence and failtu'e

3 to disclose claim s agslnqt developers and realtors, based upon tlae January 5, 2008 Truckee Canal

4 embnnkment failtlre in Fernley, Nevada. The Uhouse Plaintiffs allege violations of the APA

5 against the United States Depnrlment of the Interior, Bm'eau of Reclamation and Dirk

6 Kempthorne, in his omcial capacity as Secretary of the Interior (hereinatter L*uhouse Federal!
1
i 7 Defendants'') and assert injunctive atld declmatory relief agaillst the Uhouse Federal Defendants

8 and declm tory relief and negligence claims against the Board of Directors of Truckee-carson

9 Inigation District, Truckee-carson Irrigation District, &nd David P. Overvold, in his om cial

10 capacity as Project Manager of the Tmckee-carson Irrigation District (hereinafter G%uhouse

1 1 Inigation Distriot-related defendantsn), on behalf of persons who suffered damages and injuries

12 as a result of a flood in Fernley, Nev&da, on January 5, 2008, caused by the overflowing and

13 breach of the Truckee Canal.

14 llz the Kroshus acuon, Defendants Rem lax Realty, Judy Ashton, C.A.L. Investment

15 Properties, Cal Eildch, Dinah Eihich, LL Realty, the Kroshus Federal Defendants, the Kroshtts

16 Irrigadon District-related defendants, Lyon Cotmty, City of Fernley, Keystone Realty, and King

17 Construction, Inc. opposed class certifcation.

18 In the Uhouse action, the Uhouse Federal Defendants and Uhouse Irrigation District-

19 related defendantq opposed class ceztiiication.

20 'I'his court having reviewed the pleadings and exhibits thereto, considered tlze arguments

21 of the parties m ade at the hearing on September 16, 2009 and, having taken the matter tmder

22 advisement, makes 'tlw followhlg findings of fad and conclusions of law.

23 FINDINGS OF FAW  AND CONCLUSIONS OF LAW

24 This action arises out of the Januaty 5, 2008, Truckee Canal Embankment failure mzd the

25 resuldng flood that occurred in Femley, Nevada.

26 The Uhouse and Kroshus plaintiffs seek arl order certifying a class.

27 Fed. R. Civ. Pro. 23(c)(1)(A) provides that Stthe court must determine by order whether to

28 certify the action as a class actiong' ttlalt an early practicable time afler a person sues or is sued as
2



1 a class reprezsentative.'' The court must determine only whether the Uhouse and Kroshus

2 plaintiffs' allegauons and proffered evidence satisfy each prerequisite of Fed. R. Civ. Pro. 23.

3 The specific requirements of a class action as set forth in Fed. R. Civ. Pro.s Rule 23(a) '

4 are:

5 (a) Prerequisites. One or more members of a class may sue or be sued as
representative parties on behalf of a11 m embers only if:

6 (1) the clmss is so numerous thatjoinder of a11 members is impracticable;
(2) there are questions of law or fact common to the clmss;

7 (3) the claims or defenses of the representaive parties are typical of the
claims or defenses of the class; and

8 (4) the representative parties will fairly and adequately proted the interests of
the class.

9
The requiremeut of Fed. R. Civ. Pro., Rule 23(b) for which plaintiffs argue this action

10
qualifies is:

l 1
(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is

12 satisfed and if:

l 3 (3) the court fmds that the questions of law or fact common to class members
predominate over any questions affecting only individllnl members, artd that a

14 class action is superior to other available methods for fzirly and efficiently
adjudicating tlle controversy. . . .

15
As indicated, a11 of the prerequisites in Fed. R. Civ. Pro. 23(a) must be found and only

16
one of prerequisites in Fed. R. Civ. Pro., Rule 23(b) must be found. The plaintiffs argue that tbis

17
case meets a11 tlte prerequisites of Fed. R. Civ. Pro., Rule 23(a) and the prerequisite of Fed. R.

1 s
Civ. Pro., Rule 2309(3). The defendants disagree.

1 9
Before addressing t'Ne prerequisites of class certification, tlle court will address tlle

20
Uhouse Plaintiffs allegations of violations of the APA, injtmctive relief and declazatory relief

21 '
against tlle Uhouse Federal Defendants and the Kroshus plaintiftk allegations of violations of the

22
APA against the Kroshtts Federal Defendants. At the September l6, 2009 hearing, the Kroshus

23
mld Uhottse Plaintiffs addressed the necessity of a class action to assert their respective claim s

24
against the Federal Defendants. At 'the hearing Kroshus Plaintiffs conceded a class could not be

25
certified against the Federal Defendants. (Transcript of September 16, 2009, Hearing, Kroshtts

26
DOC 405, Uhouse DOC 178 at 88:4-88:1 3). Similarly, Uhouse Plainuffs stated that the IIAIIIL'II

27
plaintiffs w<e sufficient to assert the APA claims against the Federal Defendants. tftf at 96:14-

22
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1 96:19). Accordingly, the court denies Plaintils' motion for class certitkation against the Federal

2 Defendant.

3 The court now turns its attention to whether Plaintiffs have met their dçburden of

4 demonstrating that the requirements of Rules 23(a) and (b) are met'' as to the rernainlng

5 Defendants. United Steel v. Conocophillès Company, supra at *4 cithg Zirtser v. Accujlx

6 zesearch Inst, Inc. , 253 F.3d 1 180, 1 186 (9tlz Cir. 2001).

7 Fed. R. Civ. Pro.. Rule 23(a)f1) -  Num erositv

8 J.n order to meet the ftrst element of Fed. R. Civ. Pro. 23(a), tlAe purported clmss mtust be

9 so numerous that joinder is impractical. Rlllmpracticability does not mean impossibility, but

1 0 only the (lifficulty or inconvenience ofjoining all members of the class.'' Harrls v. Palm Springs

1 1 Alpine Est., Inc., 329 F.2d 909, 913-14 (9th Cir. 1964), citing Advert. Specialty Nat. Assn. v.

12 .#Vr, 238 F.2d 108, l19 (1st Cir. 1956); see also Robidoux v. Celani, 987 F.2d 931, 935 (2d Cir.

13 1993).

14 ltl moving papers and at tlle September 16, 2009, heming, Defendants ReN ax Realty,

15 Judy Asllton, C.A.L. Investment Properties, Ca1 Eilrich, Dinalz Eilrich, LL Realty, Keystone

16 Realty, and King Construction, Inc. asserted tlw numerosity prong could not be met against them.

17 For instance, LL Realty stated that it was involved in tlze sale of six to eight houses. (Transcript

18 of September 16, 2009, Hearing, Kroshu DOC 405, Uhouse DOC 178 at 78:8-78:10).

19 Similarly, Re/M ax Realty and Judy Ashton slted they wm'e only involved in one transaction.

20 (f2 at 80:14-80-18). In response, tlte Kroshus Plaintiffs responded that tlley would stipulate that

21 because the numerosity prong migllt not be met, a clus action against Defendants Re/Max

22 Realty, Judy Ashton, C.A.L. Inveshnent Properties, Cal Eilrich, Dinah Eilrich, LL Realty,

23 Keystone Realty, and King Cons% ction, Inc. could not be certified. (f2 at 93:22-94:3).

24 Accordingly, the court denies the Kroshus Plaintiffs' motion for class certification against

i
: 25 Defendants Re/M ax Realty, Judy Ashton, C.A.L. Investment Properties, CaI Eilrich, Dinnb

26 Eilrich, LL Realty, Keystone Realty, and King Construction, Iac.i

! 27 The court's analysis then turns to whether clmss certiscation for Plaintiff claims against
i

28 tlze Irrigation District-related defendants, Lyon County, and the City of Fernley is appropriate.
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1 Generally, courts will lind the numerosity prong has been m et when there are at least 40

2 class members. Monaco v. Stone, 87 F.R.D. 50 (E.D.N.Y. 1999). Clmsses with fewer known

3 class mem bers ms exist here have been certilied. See Horn v. Anociated Wholesale Crrgccrâ,, Inc.,

4 555 F.2d 270, 275 (101 Cir. 1977) (41-46 clmss members); Cross v. National Trust f,!x Ins. Co. ,

5 553 F.2d 1026 (6th Cir. 1977) (7 class membea); A#o American Patrolmen 's L ecpze v. Duck,

6 503 F.2d 294, 298 (6th Cir. 1974) (35 clus members); Jack v. American L inen Supply Co., 498

7 F.2d 122, l24 (5thCir. 1974) 51 class members); Arkansas Education Ass 'n M Board of

8 Education, 446 F.2d 763, 765 (8th Cir. 1971) (20 clmss membeo); and Cypress v. Newpor? Xew.ç

9 HospitalAss 'n, 375 F.2d 648, 653 (4th Cir. 1967) (18 class members). Generally, numbers in

10 excess of 100, sustain tlze numerosity requirement tmder FRCP 23(a)(1). Newberg, Class1
1 1 1 Actions j 3.05 at 3-25; see also 38 Moore's Federal Practice P 23.05(1) at 23-143-45 (2d ed.

12 1995).

13 The City of Fernley, in what it named ttMap of Estimated Effeded (SIC) Area Updated:

1 4 1-1 1-2008s'' found over five hundred homes were affected by the Jarltmzy 5, 2008, flood. (Map

15 of Estimated Effected Area Updated: 1-1 1-2008, attached hereto as Exhibit tt1.'3. The court

16 fmds it is not pmcécable to have over 500 separate cases or even joinder of that many in one

17 case. It is doubtful that all, or even a signifcant number of, tlle proposed class members in these

18 neighborhoods, would have the financial resources to institute suits and hire the engineers and

19 other scientisc experts who wotzld be needed to prove liability. And of course the court could be

20 inlmdated if a large number of the proposed class members were to sue individually. n e class

21 actioa would fartherjudicial economy since a multiplicity of actioms would be avoided.

22 Joinder of all mem bers in one suit or filing of individual suits is impracticable in t'his

23 case. Accordingly, Plaintiffs have demonstrated the numerosity prerequisite against the

24 lnigation Disi ct-related defendants, Lyon County, and City of Fernley is met.

25 Fed. 1t. Civ. Pro.. Rule 23(a)f2) -  Com monaliw

26 Fed. R. Civ. Pro. 23(a)(2) reqttires %iquestions of 1aw or fact common to the class.''

27 A11 questions of 1aw and hct need not be common. Hanlon v. Chrysler Corp., 150 F.3d

22 1011, 1019 (9th Cir. 1998). Rather, ltltlhe existence of shared legal issuees with divergent factual
5



1 predicates is suftkient as is a common core of salient facts coupled with disprate legal

2 remedies within tlze clmss.'' Id. ; see also Parra v. Btuhas ', Inc., 536 F.3d 975 (9th Cir. 2008);

3 Staton v. Boeing Co., 327 F.3d 938, 953 (9th Cir. 2003); and, Baftls v. Aspen 'ec/l)$ fnc.,

4 236 F.R.D. 652, 656 (D. Idaho 2006).

5 The Ninth Circuit constnzes the commonality prerequisite permissibly. Hanlon, supra.,

6 150 F.3d atl 019. In Staton, supra. 329 F.3d at 953, the court said:

7 All questions of fact and 1aw need not be common to satisfy the rule. The
existence of shared legal issues with divergent facmal predicates is sufficient, as

s is acommon core of salient facts coupled w1t.1: disparate legal rem edies withinthe
clmss.

9
ln this case, the determination of whether the actions or inactions of the Irrigation

l 0l 
t,j Distlict-related defendants were contrary to 1aw arld caused and/or exacerbated Plaintiffs

I 11
l injuries is the key issue of liability and that satisses the issues of commonality. Similarly, the

l 2
determination of whether the actions or inactions of Lyon Cotmty and the City of Femley were

13
contre  to law and caused and/or exacerbated Plaintiffs' injmies is the key issue of liability and

14
that satisfes the issues of comm onality. The action against the Irrigation District-related

1 5
defendants, the action against Lyon County. and the action against tlw City of Fem ley a1l arise

16
out of the Januaz'y 5, 2008, Truokee Cnnnl Embsnkmerlt failure and the rtsulting flood that

17
occurred in Fem ley, Nevada. Accordingly, Plainiffs have demonstrated the commonality

18
prerequisite against tlw Irrigation District-related defendMts, Lyon County, and City of Fernley is

19
m et.

20
Fed. R. Civ. Pro.. Rule 23(aàfm -  Tvoicaliw

21
Fed. R. Civ. Pro., Rule 23(a)(3) requires that the claims of the representative plaintiffs be

22
typical of those of the class. The claims or defenses mtlst be typical of the claims or defeases of

23
the class. The foremost consideration is that there is an absence of an adverse interest be> een

24
the represenutive parties and other mem bers of the class. Tidwell v. Schweiker, 677 F.2d 550,

25
566 (7th Cir. 1982), cert denie4 461 U.S. 905 (1983)9 Blake v. Arnett 663 F.2d 906, 913 (9th

26
Cir. 1981). The issue of liability is the focus of the litigadon here and is the same for a1l

27
m embers. Each class mem ber's claim  arises from the sam e cokrse of conduct by the Inigation

28
6



1 District-related defendants and eaoh class member hms the same legal arguments to prove the

2 Inigation District-related defendants' responsibility for the hanned caused. Sim ilarly, each class

3 mem ber's claim arises from  the sam e course of conduct by Lyon County and the City of Fernley

4 and each class m ember has tlle same legal arguments to prove Lyon Cotmty and City of Fernley

5 is/are responsible for the harmed caused. The legal argum ents against the Inigation District-

! aj t tlae6 related defendants
, the legal argtunents against Iayon Cotmty, artd the legal axguments ag nsi

7 City of Fernley aIl arise out of the January 5, 2008, Truckee Cnnnl Embnnkment failure artd tlle

2 resulting Ilood tlzat oocurred in Fenfey, Nevada-

9 itAlthough some inquiry into the substance of a case may be necessary to %certain

10 satisfaotion of the commonality and typicality requirements of Rule 23(a), it is improper to

11 advance a decision on the merits to the clmss certitication stage.'' Staton v. Boeing C(?., 327 F.3d

12 938, 954 (9tb Cir. 2003), quoting Moore v. Hughes Helkopters, Incn, 708 F.2d 475, 480 (9tb Cir.

13 1983).

14 S'Typicality tdoes not mean that the claims of tlle clmss representativegs) must be identical

15 or subsM tially identical to those of tlle absent class m embers.''' Staton, supra., 327 F.3d at 957

16 (citations omitted); see also Parras supra. 536 F.3d at 979 (tinding that if the cause of the

17 damage is the same than that is enough for class certification.) The court tinds tlze tzpicality

18 requirement is met in this case as to the Irrigation Disi ct-related defendants, Lyon County, and

19 City of 'Fem ley.

20 Fed. R. Civ. Pr@.. Rule 23(1164) -  Adequacv

2 1 The reF esenGtive plaintiffs must be able to fairly and adequately protect the interests of '

22 a11 class mem bers. To determine whei er the represenution meets tltis standard, we ask two

23 questions: (1) Do the representative plaintiffs and their cotmsel have any conflicts of interest with

24 other class members, and (2) will the represenotive plaintiffs and their counsel prosecute this

25 action vigorously on behnlf of the class? Staton v. Boeing Co. at 957. There has been no

26 evidence of conflicts of interest by either proposed class representatives or counsel. n ere has

27 been no evidence the represenutive plaintiffs and their counsel will not prosecute tbis action

28 vigorously on behalf of the class. To the contz'ary, the court finds the representative plaintiffs and
7



1 their cotmsel have tmdertaken to adoquately represent aI1 putative clmss members who were

2 affected by the flood, regardless of the indvidual types of damages.

3 In Staton v. Boeing at 957, the objectors complined that everyjob category did not have

4 its own represenotive. Although the ohallenge was made on the bmsis of typicality, the court's

5 response is instructive. lt saida t<ln Hanlon, we stated that çsEuqnder the rule's permissive

6 standards, representative claims are 'typical' if they are reasonably coextensive w1t.11 those of

7 absent class members; they need not be substantially identical.'' (citations omitted). Tlw claims of

s the fnmilies and children who expedenced the flood are r- onably coextensive with tbe class

9 representatives who also experienced tbe flood.

10 This court fmds, bmsed on their experience and credentials, that the counsel of tlle

1 1 proposed clmss represenotives have lbe chm cter, abilit'y artd resources to adm uately represent

12 the putasive class. The court also finds the adequacy requirement is met in this case against the

13 Inigation District-related defendants, Lyon County, atld City of Fernley.

14 Ped. R. CM  Pro.. Rule 23(b1(m - Predominance and Superioritv

15 Plaintiffs are petitioning for class cellification tmder Fed. R. Civ. Pro., Rule 23*)(3) ln

16 which the court must find that the questions of 1aw and fact common to tlze mem bers of tlw clmss

17 predominate over mly questions only affecting individual members and that a clmss action is

18 superior to other methods of adjudication. The Rule states that the matters pertinent to these

19 findings include:

20 (A) the class members' interests in Zdividually controllhg the prosecution or
defezlse ef sepm-ate aotions;

21 (B) the extent and nature of aay litigation concerning the controversy already
begun by or against cla s members;

22 (C) the desirability or undesirability of concentrnting the litigation of the claims
in the particular fonlm; and

23 (D) the likely dioctllties in managing a class acdon.

24 The consideration cited under (A) is whether members of tlx dass are interested in

25 controlling tlze liugation individually. In this case, tllere is no evidence that any class members

26 desire to have exclusive control of their case. In any case, individual control by each of the large

27 number of prospective plaintiffs would not be practicable or m anageable.

28 Under (B) the court is to consider the nature and extent of other litigation commenced by
8



1 class members. There has been other litigation in b0th state and federal court. The Uhouse

2 plaintiffs' atlorneys have tiled four (4) other aotions in state court: (1) a case against Truckee

3 Carson Irrigation District (hereino er TCID) that has already been certified as a class action, (2)l

! 4 a putative olass actien against the City of Fernley and Lyon Cotmty, (3) a putative class action
;

5 against persons and com panies involved in the construction and development of the Rolling

6 Meadows subdivision in Femley tlwt was affected by the flood, and (4) a putative class action

7 against persons and com panies involved in the construcuon and development of the W rangler

8 Road çtknuckle.'' The Uhouse Plalntiffs' attomeys have also filed two actions in United States

9 District Court against the United States Bureau of Reclamation tmder the Federal Tol't Claims

10 Act - Moore, et al. v. Unitedstates ofAmerica, 3:09-cv-00167-LDG-RAM mdAdgett, et al. v.

1 1 Unitedstates ofAmerica, 3:09-cv-00649-LDG-llAM . The case of Moore, et aI. v. United States

12 ofAmerica, 3:09-cv-00167-LDG-RAM is filed as prospective class action. This order does not

13 address class certifk ation against the federal defendants for claims m ade urlder the Federal Tort

14 Claims Act. The issue of class certitkation in M oore. ifraised, will be addressed in a separate

15 order at the appropriate time. Similarly, the Kroshus plaintiffs' attorneys have filed three (3)

16 other actions in the United States District Court: (1) Kroshus, et aI. v, Unitedstates, et aI., 3:09-

17 cv-00713-LDG-RAM; (2) Adamson, et aI. v. United States, 3:08-cw00621-LDG-RAM and (3)

l 8 Adamson et al. v. Unitedstates, 3:09-cv-007l5-LDG-RAM .

19 Related to the consideration of other adions is the desirability of concentrating this

20 litigadon in this fonlm. Fed. R. Civ. Pro., Rule 23(b)(3)(C). 'Ihe lrrigation Distrkt-related

21 defendrmts, Lyon Cotmty, and City of Fernley should not be subject to multiple actions on tlle

22 same issue. At tltis point there is no reason why the issue of Irrigation District-related

23 defendnnts', Lyon County's, and City of Fernley's liability should not be determined in this

24 fonlm . Since this case involves a discrete event and readily identifiable class membersy

25 mnnagem ent of this clmss action is not a significant problem . M ost ef the proposed clmss is still

26 looated ht the county and the identification of those who are not should not be instmnountable so

27 that virtually all the clmss members will receive notice. The discovery can, for tlw m ost part, be

28 conducted locally where all counsel are readily available.
9



1 . Under (D) tlze court must cozlsider the likely difficulties in managing a class action. This

2 court must consider whether a class action is superior to other available m ethods for a fair and

3 efficient adjudication of this conkoversy. As briefly discussed above iere are currently seven

4 (7) cases tiled in the United Sutea District Court District of Nevada conceming the January 5,

5 2002, flood: (1) Kroshus, et af., v. United States, e? al., 3:08-cv-0246; (2) Kroshus, et al. vJ'.
!
; 6 United Stateh 3:09-cv-00713; (3) Uhotu'e, et al., v. Bureau ofReclamation, 3:08-cv-0285., (4)E

i 7 Moore, et al. vav. United States, 3:09-cv-00167; (5) Adgett, et aI. vuç, Unitedstates, 3:09-cv-!

1 2 00649; (6) Adammnt et al. vâ'. Unitedsbtates, 3:08-cv-00621; and (7) Adamson, et al. vz. UnitedI

9 States, 3;09-cv-00715. Certifyhlg a class action would Iirnit tlle procedural issues confronting

10 the court. No matter what other method of adjudiçauon is considered, whether it be multiple

11 court actioms, joinder in one court action or arbitration or mediation, we are still faced w1t.1: the

12 large number of potential litigants. Especially considering the alleged financial devasution that

13 somt of the putative class m embers experienced by the flood, a class adion is superior to other

14 methods for tize fair and eocient adjudication of tbis case.

15 If the com mon questions tçpresent a signitkant mspect of the case and they can be resolved

16 for a1l members of the clmss in a single adjudication, tllere is clearjustifcation for handling the

17 dispute on a represenVtive rather fban on an ldividual buis.'' Hanlon, supra. 150 F.3d at 1022

l 8 (internal quotation omitted). Implicit in the satisfaction of the predominance test is the notion

19 tbat the adjudication of common issue,s will help achieve judicial economy. Valentino v. Carter-

20 Wallace, Inc., suprw 97 F.3d at1234, citilzg 1 Herbert B. Newberg & Alba Conte, Newberg on

21 Class Actions, 99 4.25 at 4-86 (3d ed. 1992).

22 In Parra v. Basho ', Inc., 536 F.3d 975, 979, (2008), the Ninth Circuit Court stated:

23 Bashnq', Inc. arguediat the dim culty in redressing the harm and calculating tlle
vmious pay disparities for the different employmem positions precludes class

24 certilk a 'tton. W e disagree. W e have previotksly held that classes with far more
complt'x rem edies can seek redress in the form of a clmss action. See e.g. Staton,

25 327F.3dat 953-57. The clahned difficulties intbe calculationof damages, asthey
afrected the vmious class memberss do not preclude class certification.

26
Tht overriding and predom inant issue in this case is the issue of liability. Considering

27
the purposes of class action certifcation, it is even more important that class action be allowed in

28
10



1 this case, In Amchem Products, Inc. v. Windson 521 U.S. 591, 617 (199W, the United States

2 Suprem e Court stated:

3 Wllile tlle text of Rule 23(18(3) does nolexciude from certification cases inwhich
individual dnmages run high, tlle Advisory Committee had dom inantly in mind

4 vindioation of sttite rights of groups of people who individually would be without
effecdve strengtll to bring their opponents into cotut at a1l.'' As conciselyrecalled

5 in a recent Seventh Circuit opinion:

6 lG-f'he policy at the core of the class action mechanism is to overcome the problem
that sm all recoveries do not provide the incentive for any individual to bling a

7 solo action prosecutiny his or htr rights. A class action solves this problem by
aggregating the relatwely paltry potential recoveries into something worth

8 someone's ('usually an attorney's) lahm'' (citations omitted)

9 A clmss action in this case is superior to other methods of adjudication. The comrnent to

10 the Fed. R. Civ. Pro., Rule 23 states:

11 (A) 09(3) action encompasses those cases in which a clmss action would achieve
economies of time, effbrt, and expense, and lyomote tmiformity of decisions as

12 to persons similarly situated, without saorificmg procedural faim ess or bringing
about undesirable results.

13
The court fmds a clmss actlon in this case would accomplish those results, as well as

14
obtaining relief for those class members who might individually be unable or unwilling to litigate

15
an action for financial or other reasons. As explained by the court in Northwestern Fruit Co. v.

16
/1. f e'izy tt .f Zentner Co., 1 16 F.R.D. 330, 389 (E.D. Cal. 1986), Cçlmlultiple lawsuits ... would be

17
E costly and inefficient, and the exclusion of evely class member tlzat cannot afford separate
è ls

k representation would be neither Gfair' nor an ûadjudîcation' of their claims.n
i 19

Accordingly, the court orders a class be certitied against tlle Irrigation District-related
20

defendmlts, Lyon County, and the City of Fem ley.
21

Fed. R. Civ. Pro.. Rule M (e)(1)fB) - Class Definition
22

As stated previously the City of Fernley produced a map entitled GtM ap of Estimated
23

Effeded (S1C) Area Updated: 1-11-2008.'% Said map identified over live htmdred homes
24

affected by the January 5, 2008, flood. The class is geographically defined by the City of Fem ley
25

map. (Exhibit 1). Accordingly, the class shall be:
26

Owne!.s and renters, including their families, of residential real property within
27 the area identified by the City of Fernley on January 1 1, 2003, as being affected

by the collapse of a segment of tlle Tm ckee Canal Embnnkment in the early
28 mom ing of Jarmary 5, 2008.

11
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1
A subclass, ptlrsuant to Fed. R. Civ. Pro., Rule 23(c)(5), shall be:

2
Renterss including their families, of residential real property within the area

3 identifed by the City of Fem ley on Jmwary l 1, 2008, ms being affected by the
collapse of a segment of the Truckee Canal Embankment in the early morning

4 of January 5, 2008.

5 Fed. R. Civ. Pro.. Rule 23fc)f11(C) - Class Claims and Issue.s

6 The above-defined class action is on the issue of the liability of tlle Irrigation District-

7 related defendants, Lyon Cotmty, and City of Femley. The class claims against the Irrigation

8 DisGot-related defendants are: (1) Negligence and Gross Negligence - Failure to Maintain or

9 Monitor; (2) Negligence and Gross Negligence - Failure to Remedy or Prevent Harm; (3)
! 10 Nuisance; and

, (4) Trespass; (5) Injtmction arid Mandate; (6) Violation of Due Process; arid, (7)1

11 Negligence. n e class claims against tlze City of Fernley m>: (1) Injtuwtion and Mandate; (2)i

12 Violaéon of Due Process; and, (3) Negligence. The class claims against the Cotmty of Lyon are;

13 (1) lnjtmction and Mandate; (2) Violation of Due Process; and, (3) Negligence.

14 Fed. R. Civ. Pro.. Rule 23fe1 -Appointm ent of Class Counsel

15 Pursuant to Fed. R. Civ. Pro., Rule 23(g), when a court certifies & class the çourt must

16 appoint clus counsel. Fed. R. Civ. Pro., Rule 23(g)(1)(A) provides in appointing class oounsel

17 the court must consider:

l 8 (ilthework counsel has done in identiàingorinvesdgatlgpotendz claims inthe
action;

l 9 (ii) counsel's experience in handling claqs acfoxks, other complex litigatiow and
t/ types of claims asserted in the action;20 (ii
1) cotmsel's knowledge of the applicable law; and

(iv) tlle resources that counsel will conunit to representing tlx clmss;
21

All of the above considerations esublish that olass oounsel proposed by the parties are
22

agpropriate class cotmsel. Tbe court hereby appoints Robert C. M addox, Esq. and Nmlcy H.
23

Jasculcw Esq. of the law tinn Robert C. M addox & Associates; Vernon E. Leverty, Esq., Patrick
24

R. Leverty, Esq. and W illinm R. G'Inn, Esq. of tlle 1aw flrm Ixverty & Associates Law, Chtd.,
25

Calvin R.X. Dunlap, Esq. and Monique Laxalt, Bsq. of the law firm Dunlap & Laxalt Robert R.
26

Hager, Esq. and Treva Hearne, Esq. of the law firm Hager & Heam e and Lee Hotchkin, Fasq. of
27

the Law Oflices of Lee T. Hotchkin clu s counsel. n e appointed class oounsel will fairly and
28

12



!

l adequately represent the itlterest of the class.

2 CONCLUSION

3 It is hereby ORDERED:

4 1. This action is certified as a class action the Inigation District-related defendants,

5 Lyon Cotmty, and the City of Fernley.

6 2. The clus shall be: .

7 Owners andrenters, includingtheirfamilies, ofRsidentiireipropeo withinie
areaidentified bythe City of Fem leyon Janual'y 1 1, 2008, as being affected bythe

8 collapse of a segmem of the Tnzckee Cnnal Embnnkment in the early m ornhlg of
January 5, 2008.

9
3. A subclass, purstmnt to Fed, R. Civ. Pro., Rule 23(c)(5), shall be:

l 0
Renters, including tlleir families, of residential real property witlzin the area

1 1 identified by the Citjr of Fernley on January 1 1, 2008, as being affected by the
collapse of a segment of the Truckee Canal Embnnkment in the early m orning of

12 January 5, 2008.

13 4. Cotmsel for the class shall be:

14 Robert C. M addox, Esq. Calvin R. X. Dunlap, Fwsq.
Nancy H. Jasculca, Esq. M onique Laxalty Esq.

15 ROBERT C. M ADDOX & ASSOCIATES DUNLAP & LAXALT

16 Vernon E. Leverty, Esq. Robert R. Hager, Fwsq
Patrick R. Levertys Esq, Treva Heame, Esq.

17 W illiam R. Ginw Esq. HAGER & HEARNE
LEVERTY & ASSOCIATES LAW , CHTD.

j 1 8
i Lee Hotchkln, Esq.

19 THE LAW  OFFICES OF LEE T. HOTCHIUN

20 5. T'he Plaltiffs in shall provide notice of the clmss action to putative class members

21 pursllnnt to the approved notice attached hereto as Exhibit 1Q.''

22 6. Selvice of said notice to each member of tlle class shall be sent via first class mail

23 to the current m ailing address of the cl% s member, to the extent possible, and addressed to the

24 class m ember and class member's family. Class counsel shall show proof of mailing to each

25 address by purohasing a certifkate of m ailing for each mailed notice. Class counsel shall accotmt

26 for the certiticates of m ailing in a mailing book to be kept by olass cotmsel for the duration of

27 this action. The cost of providing the notioe shall be borne by class counsel. Service of said

28 notice shall be completed, to the extent possibies on or before November 1, 2010.
13



l 7, Requests to opt-out must be mailed to Robert C. M addox, Esq.s Robert C.

2 M addox and Associates, 10587 Doubie R Blvd Suite 100, Reno, Nevada 89521 and postmarked

3 no later than December 3, 2010. .
, à
' 

. . 
' 

'

4 oated this y or ( , 2010. . , .,'
5 ' ,.

6 Uni d tates Dis - Judge

7

8

9

10

l 1

12

13

14

15

1 6

l 7

1 8

19

20

21

22

23E

24

25:
!
! 26
l
l 27
!
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5 UNITED STATES DISTRICT COURT

6 DISTRICT OF NEVADA

7
ALICIA UHOUSE, et al., Case No. 3:08-cv-0285-LDG-1lAM

8
Plaintiffs,

9

VS.10

UNITED STATES DEPARTM ENT OF THE11
m TERIOR, BUREAU OF RECLAM ATION,

12 et al.,

1 3 Defendants.

l 4
JUDY KROSHUS, et a1. Case No. 3:08-cv-0246-LDG-RAM

15
Plaintiffs. NOTICE OF PENDENCY OF CLASS

16 Acrn ox

1 7 VS'

,8 UNITED STATES OF AM ERICA. et a1.

19 Defendants.

20 l jtNotice: A federal cqurt llas entered an order erantine class certificatien in a awsu
known as Ukouse. et aL v. Bureau ofReclamation. et ql..3:08-c'v-0285-LDG-RAM .and2 1
Kroshus. et ql. p. Unitedstates. et Jl..3:08-t'v-0246-LDG-R AM . You mav have alreadv

22 received notites from the Nevada state court that lawsuits filed in tbe Third Judicial
Dltrict Court aeainst Truckee-carsen Irrization Dkstrict and its Board of birecton

23 (GTCIDN. Revnolds. t./ al.% p . .T. C--1D. et el. Case Num ber Cl 18948. and the Citv of
Fernlev and Lvon Counw. Revnolds. et al.. #. Cl* of Fernlev. et aL. Case Number '

24 cl 19002
. have been certified as class actions. This Nedce exolains tbe nature of tlle

litigation pendine ill the federal court.25

26 To: Owners and rentersy including tbeir families, of residential real property witllin the
area identlfied by tbe City of Fernley on January 11, 7008. as being affected by the

27 eollapse of a segment of the Truckee Canal Em banlunent in the early morning of
January 5, 2008, a clas,s action lawsuit may affect your riahts:

28
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l (If you were an owner of residential real property affected by tbe collapse of the
Truckee Canal embankment on January 5, 2008 and rented your property to a renter

2 in Jasuary 2008, please provide a copy of tbls Ntdice to your renter at the time.)

3 w szw cr coLm rTHIS NOTICE HAS BEEN APPROVED Wy TIIE UNITED STATES

4 THIS IS NOTA SOLICITA H ON FROM M A TTORNEY

5 . Owners and renters of residential real property situated in the City of Fernley, County of
Lyon in Jantmry 2008 have sued Truckee-carson lnigation District, Board of Directors of

6 Truckee-carson Irrigation Districta David P. Overvold, City of Fernley, and Lyon County
(hereinafter HDefendants'') for damage's tbey sustained as a result of the failure of the1 
Truckee Canal embankment on January 5, 2008-

8
. The Court has allowed the lawsuit to be a class action on behalf of a1I owners and renters

9 of residential real property, including their family members, in the City of Fernley,
County of Lyon, Nevada on January 5, 2008. who were affected by the collapse ofthe

10 Tnzckee Canal embankment in the early morning of January 5, 2008.

1 1 . The Court has not decided whether Defendants have done anything wrong. There is no
money available now, and no guarantee there will be. However, your legal rights are

12 affected, and you have a choice to make now:

1 3
YOUR LEGAL RIGIITS AND OPTIONS IN TH IS LAW SUIT

14

15 Do NOTH ING stay in this Iawsuit. Await the outcom e.
Give up eertain rights.

16 B doing nothing
, you keep the possibility ofy

getting money or benefits that m ay come from a1 7
trial or a settlement. But, you give up any rights

j 8 to sue Defendants separately about the same
legal claims in this lawsuit.

1 9
ASK TO BE EXCLUDED Get out ef this lawsuit. Get no benefits from

20 it. Keep rights.
If you msk to be excluded and m oney or benefits

21 are later awarded, you will not sllare in those.
But, you keep any rigbts to sue Defendants

22 I about the same legal claims in thisseparate y

lawsuit.23

24 . Yotzr options are explained in this notice. To be excluded, you m ust act before
Decem ber 3, 2010.

25
* Attomeys must prove the claims against Defendants at a trial not yet scheduled. lf money

26 i1I be notitied about how to ask Ibr aor benefits are obtained from Defendants
, you w

share.27

E 28 * Any questions? Read on.

- 2-
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W HAT THIS NOTICE CONTAINS

BASIC INFO ATION

1 . 'W by did I get this notice? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . - . 4
2. W hat is this la'svsuit about? . . . . . . . . . . . . . . . . . . . . . . . . . . - . . . . . . . . . - . . - . . . . . . 4
3. W hat is a class action and who is involved? . . . . . . . . . . . . . . . . . - . . . . . . . . . . . . . . . 4
4 W hy is this lahvsuit a class action? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . # . . . . . . . . . 4

THE CLAIM S IN THE LAW SUIT

5. at does the la'wsuit cornplain about'? . . . . . , . . . . . . . . - . . . . . . . . . . . . . - . . . . . . . 5
6. How did Defendants answer? ........................................,... 5
7. Has ie Coud decl'ded who is right? .....................................,. 5
8. #/hat are the Plaintils asking for? ........................................ 5
9. Is there any naoney available now? ........................................ 5

W HO IS IN THE CLASS

10. Am l pad ofthis Class? ............................................... 5
1 1 . l aln still not sure if I arn included. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . - . . . 5

YOUR RIGHTS AND OPTIONS

12. svhat happensifl do nothing at al1?. .......................,.............. 6
13. Nfhy would l ask to be excluded? ........................................ 6
1 4. How do I ask the Court to exclude rne from the Class? . . . . . . . . . . . . . . . . . . . . . . . 6

THE A O EYS P SENTING YOU

15. Do l have an adorneyin this case? ......................,................ 6
16. Should I get my own auonney? .......................................... 7
17. How willthe attorneys be paid? ,........................................ 7

THE TRIAL

1 8. How and when will the Coun decide wbo is n'ght? . . . . . . . . . . . . . . . . . . . . . . . . . . 7

GETTING M ORE INFO ATION

19. Are mOK details available? ............................................. 7



1 M ore information about why the Court is allowing this lawsuit to be a class action is in the Order
Re: Class Certification and Apoointment of Class Counsel, which is available at

2 www fernleyflood-org.

3

4 B. THE CLAIM S IN THE LAW SUIT

5 5. W bat does tlle lawsuit complain about?
ln the lawsuit, the Plaintiffs say that Defendants' actions or inactions resulted in harm to owners

6 and renters, including their families. of residential real property within the area identified by 1he
City of Fernley on January 1 1, 2008, who were affected by the collapse of a segment of the

7 Truckee Canal Embankment in tbe early morning of January 5
, 2008.

8 6
. H ow did Defendants answer?

9 Defendants deny that they did anything wrong.

10 7. H as the Court deeided who is right?
The Court has not decided whether tlle Plaintiffs or Defendants are correct. By establishing the

1 1 class and issuing this Notice, thc Court is not suggesting that the Plaintiffs will win or lose this
case. The Plaintiffs must prove their claims at a trial which will be scheduled in the futurc. (See

g 12 q, ,, j) jow op page y
.)The Trial e

 1 3
 8. % at are the Plaintiffs asking for?
 14 The Plaintiffs are asking to be compensated for the losses they and other members of the Class
j sustaintd as a result of the failure of the Truckee Canal on January 5, 2008.
i 1 5
 9 1: there any money available now?

16 No money orbenefits are available now because tlle Court has not yet decided whether
Defendants have done anything wrong, and the tsvo sides have not settled the case. There is no

1 7 guarantee that money or benefts will ever be obtained. lf they are, you will be notified about
j 8 llow to ask for a sbare. lt is possible that you may need to provide some proof of losses in order

to recover money. n e total stun you m ight recover in this case and in other case,s arising out of
19 the zanuary 5, 2008 flood cannot exceed the total damages you suffered as a result of the flood.

20 c. w Ho Is IN THE CLASS

21 You need to decide whether you are affected by this lawsuit
.

22 10
. Am I part of tbis Class?

23 The Court decided that a1l owners and renters of residential real propel'ty, inoluding family
members of ownez's or renters, situated in the City of Fernley, County of Lyon, Nevada as of

24 January 5, 2008, and who were affected by tlle collapse of the Truckee Canal embrmkment in the
early morning of January 5, 2008 are parl of tile class.

25
11. I am still net sure I am included.26
lf you are still not sure whether you m'e încluded, you can call or write to the lawyers in this case,
listed in question 19.27

28
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1 D. YOUR RIGHTS AND OPTIONS

2 You bave to decide whether to stay in the class or ask to be excluded before trial
, and you have

to decide this now.3

4 12. W hat happens if I do nothing at all?
You do not have to do anything now if you want to keep the possibility of getting money or

5 benefits from this lawsuit. By doing notbing, you ;re staying in the Class. If you stay in and tht
Plaintiffs obtain m oney or benefits, either as a result of the -tnal or a settlement, you will be

6 notified about how to apply for a share (or how to ask to be excluded from any settlement).
Please keep in mind that if vou do nothine now. reeardless of whether the Plaintiffs win or

1 lose the trial
.vou will not be able to sue. or continue te sue. Defendants. as part of anv

otller lawsuit. about tlle sam e Ieeal claims tllat are tbe subiect of this lawsuit. This means8
that if you do nothing, you will be legally bound by a1l orthe Orders the Court issues and

9 judgments the Court makes in this class action.

10 13. W hy would I ask to be excluded?
If you already have your own lawsuit against Defendants and want to continue witb it, you may

1 1 wish to be excluded from the Class. If vou exclude vourself from the Class.which also means
to remove vourself from tbe Class. and is sometim es called Gootine-out'' nf tbe Class. v@u

12 it even if the Plaintiffs obtain them as awill not eet auv m onev or benefits from this Iawsu

result of the trial or from anv settlement fthat m ay or m av not be reached) between1 3
Defendants and the Plaintiffs. However, you may then be able to sue or continue to sue

14 Defendants. If you exclude yourself, you will not be legally bound by the Court'sjudgments in
this class action.

1 5
If you start your own Iawsuit against Defendants after you exclude yourself, you will have to hire

l 6 d ay your own lawyer for that lawsuiq and you will have to prove your claims
. If you doan p

exclude yourself so you can start or continue your own lawsuit against Defendants, you should17
talk to your own lawyer soon, because your claims may be subject to a stamte of Iimitations.

1 8
14. How do I ask the Court te exclude me from tbe Class?

1 9 To ask to be excluded, you must fill out, sign, and return the enclosed postcard, stating that you
want to be excluded from Uhouse, et al- v. Bureau ofReclamatîon, et al., 3:08-cv-0285-LDG-

20 Iu M S and Kroshus, et al. v. United States. et al., 3:08-cv-0246-LDG-RAM , United States
District Court for the District of Nevada, to Class Counsel Robert C. M addox, Esq., Robert C.

21 ddox & Associates
, 10587 Double R Blvd., Suite 100, Reno, Nevada 89521 (775-322-3666).Ma

You must mail your Exclusion Request postmarked by Decem ber 3, 2010.22

23
E. THE AW ORNEYS REPRESENTING YO U

24
15. I)o I have an attorney in this case?

25 n e court decided that the 1aw firms of Robert C. M addox &Associates, Dunlap & Laxalt,
Leverty & Associates Lam  Chtd., Hager & Hearne, and the taw Om ce of Lre T. Hotchkin of

! 26 :er the 1aw firms are
, Reno, Nevada are qualitied to remesent you and al1 Class M embers. Toget
: 2.7 called 'tclass Counselm'' n ey are experienced in bandling class action lawsuits. M ore
i i d tlwir attorneys' experience is available atinfonnation abom these 1aw firms, tbeir pract cms, an
' 

28 www.fernleyflood.org.
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1 16. Should I get my ow n attorney?
You do not need to hire your own attorney because Class Counsel is working on your bebalf

2 But
, if you want your own attorney, you Fill have to pay that atlorney. For exam ple, you can ask

him er ller to appear in Court for you if you want someone otber than Clmss Counsel to speak for3
! you.

I 4
I 17. How will the ato rneys be paid?

5 If Clmss Cotmsel get rnoney or benefits on behalf of the Class, they may ask tlle Court to be '
1 awarded fees and expenses. If the Court grants Class Counsels' request, the fees and expenses

6 maybe deducted frorn any money obtained for the Clmss or paid separately by Defendants.

7 F TuE Tm xt
v

8 Th
e Court will schedule a trial to decide who is right in this case.

9
18. How and when will the Court decide wlle is right?

10 As long as the case is not resolved by a settlem ent or otherwise, Class Counsel w ill have to prove
the Plaintiffs' claims at a trial. The trial bas not yet been scheduled but once it is scheduled, it

1 1 will take place at the Bruce R
. Thompson United States Courthouse, 400 S. Virginia St.& Reno,

Nevada. During the trial, a Jury will hear a11 of the evidence to help them reach a decision about
12 jt There is nowhether the Plaintiffs or Defendant are right about tbe claim s in the lawsu .

guarantee that the Plaintiffs will w in, or that they will get any m oney for the Class.l 3

14 G. GETTING M ORE INFORM ATION

1 5 19. Are m ore details available?
You may speak to one of the attorneys by calling or writing to them :

1 6

17 Robert C. Calvin R. X. Vernon E. Robert R. Lee Hotchkin,
M addox, Esq. Dunlap, Esq. Leverty, Esq. Hager, Esq. Esq.

1 8 Nancy H . M onique Laxalt, Patrick R. Treva Hearne, THE LAW
Jasculca, Esq. Esq. Leverty, Esq. Esq. OFFICES OF

19 RO BERT c
. DUNt,e  & w illiam R. HAGER & LEE T.

H M m o x & LAXALT Ginn, Esq. H'RARNE H o Tclfm20
ASSOCIATES (775) 323-7790 LEVER'I'Y & (775) 329-5800 (775) 786-5791

21 (775) 322-3666 ASSOCIATES
LAW , CHTD.

22 (775) 322-6636
-

)
23 pA-j-sp tlg

s KJ day ofoctober, 2010. ' '/
24

s e

25 L o D. oTg
United St es Dism ct Judge

26 Enclosure:
Exclusion Request

27

28
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