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6 UNITED STATES DISTRICT COURT

7 DISTRICT OF NEVADA

8 HAROLD MORITZ, et a1., )
)

9 Plaintiffs, ) 3:08-cv-519-RCJ-VPC
)

10 v. )
)

1 1 NICK MARK ANDREW S, et aI., ORDER

12 Defendants. )
13 )

14 Currently before the Court is a Motion to Dismiss (#16) filed by Defendants City of

1 5 W innem ucca, Officers Edward Holsclaw , Dan Debord, Dave Garrison, and the W innem ucca

16 Police Department (collectively referred to herein as ''Defendants'') on October 28, 2008.

17 Plaintiffs Harold Moritz, Susan Ramirez, and Tonnie Savage (collectively referred to herein as

18 ''Plaintiffs'') filed an Opposition to the Motion to Dismiss and a Motion to Amend Complaint

19 (#37) on December 22, 2008. Defendants filed a Reply in Suppod of their Motion to Dismiss

20 and an Opposition to Plaintiffs' Motion to Amend (* 0) on January 5, 2009, and Plaintiffs filed

21 a Reply (/M1 ) on January 16, 2009.
22 The Coud heard oral argument on the motions on February 12, 2010.

23 BACKGROUND

24 This Iawsuit asseds claims for relief under 42 U.S.C. j 1983 and various state torts

25 relating to the shooting death of George Morio on May 26, 2006, nearW innem ucca, Nevada.

26 According to the allegations in the complaint, on May 26, 2006, the W innemucca Police

27 Department received a call about an alleged drive-by shooting that occurred at a home in

28 Winnemucca. (Notice of Removal (#1) at Exhibit A, p. 5). The call included information
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1 regarding a suspect vehicle which was broadcast to various police officers including Oficers

2 Holsclaw, Debord, and Garrison (collectively referred to herein as the ''Officers''), .!#. After

3 receiving this inform ation, the Officers stopped the suspectvehicle which was occupied bytwo

4 individuals: Nick Mark Andrews (diAndrews'') and Jordan Hutchinson ('il-lutchinson''l.l The

5 complaint alleges that after the Officers stopped the suspect vehicle, the Officers determined

6 that it contained a firearm. !#=. In addition, the complaint asserts that the Officers knew that

7 the occupants of the vehicle were ''delinquent and dangerous.'' 1#. However, the Officers ''did
8 not detain the vehicle, did not detain the occupants of the vehicle, and did not confiscate the

9 firearm contained in the vehicle, but instead allowed the vehicle and its occupants to proceed,

10 creating a danger to mem bers of the public.'' .!#.t Because the firearm was not confiscated,

1 1 Plaintiffs allege that Andrews and Hutchinson were given ''preferential treatment.'' J#=.

12 Plaintiffs claim that the preferential treatment was the result of Andrews being ''related to a Iaw

13 enforcem ent officer by blood or m arriage.'' .
1
.
4
.1a. After Andrews and Hutchinson were briefly

14 detained by the Officers, they allegedly engaged in another shooting which resulted in the

15 death of George Moritz,z

16 On May 23, 2008, Plaintiffs filed a Iawsuit against various defendants in the Second

17 Judicial District Court of the State of Nevada. Defendants filed a Petition for Removal on

18 September 25, 2008, based on the constitutional claims. On October 28, 2008, following

1 9 removal, Defendants filed the current motion to dismiss pursuant to Fed. R. Civ, P, 12(c),

20 (Motion to Dismiss (//16)), According to Defendants, they are entitled to an order dismissing

2 1 the claims asserted against them because Plaintiffs have failed to state a claim for relief under

22 42 U.S.C. j 1983. In addition, Defendants argue that they are protected from liability by the

23 public duty doctrine and the doctrine of qualified im m unity.

24

25

26 : jys have assertedAndrews and Hutchinson are aljo named defendants in this action. Plainti
claim s for wrongful death and battel'y agalnst those individuals.27

2 At oral argument, the parties conceded that Geogge M oritz was shot several hours aftcr the28
Ofticers stopped thc suspect vehicle at a campsite located ln Pershing County.
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1 In response, Plaintiffs filed an Opposition to Motion to Dism iss and a Motion to Am end

2 Complaint (#37).3 In their opposition, Plaintiffs argue that their complaint states valid claims

3 for relief under both section 1983 and state Iaw, ln addition, Plaintiffs request Ieave to file a

4 First Amended Complaint d'adding cedain additional factual allegations which render the

5 validity of the claims for relief even more clear.'' (Opposition to Motion to Dismiss (//37) at 9).

6 DISCUSSION

7 1. Motion for Judgm ent on the Pleadings

8 Federal Rule of Civil Procedure 12(c) provides for a motion for judgment on the

9 pleadings. According to that rule, ''Iaqfter the pleadings are closed - but early enough not to

10 delay trial - a party may move for judgment on the pleadings,'' Fed, R. Civ. P 12(c). $'RuIe

1 l 12(c) is a vehicle for summary adjudication, but the standard is Iike that of a motion to

12 dismiss.'' Johnson v. Dodson Pub. Sch., Dist. No. 2-A(C), 463 F.supp.zd 1151, 1155(D,Mont,

13 2006). ''llludgmenton the pleadings is properlygranted when, taking all the allegations in the

14 pleading as true, the moving party is entitled to judgment as a matter of Iaw,'' Rose v. Chase

15 Bank USA, N.A., 513 F.3d 1032, 1036 (9th Cir. zoo8ltquoting Milne ex rel. Coyne v. Stephen

16 Slesinner, Inc., 43O F.3d 1036, 1042 (9th Cir. 2005)). ''As with Rule 12(b)(6) motions, the

17 Court m ust assum e the truthfulness of the material facts alleged in the com plaint.'' Johnson,

18 463 F.supp.zd at 1155. ''Moreover, aII inferences reasonably drawn from these facts must be

19 construed in favor of the Plaintiffs.'' .!#. ''A defendant is not entitled to judgment on the

20 pleadings if the complaint raises issues of fact which, if proved, would support recovery.'' J#..

21 Defendants argue that the Court should dismiss the claim s asserted against them

22 because ''Plaintiffs have failed to establish that they are entitled to recover from the City of

23 W innem ucca, the W innem ucca Police Depadment, or the Defendant Officers on any of the

24 42 U.S.C. 51983 claims.'' (Motion to Dismiss (//16) at 5). Defendants argue that Plaintiffs

25 failed to allege that any action by the state caused a deprivation of Mortiz's constitutional

26 rights, 1#. According to Defendants, the Due Process Clause does not require a government

27

3 Plaintiffs ylso filgd a Request forFinal One Judicial Day Extension of Time to File Opposition28
to Motion to Dismlss g'rhlrd Requestl (//36). This request was unopposed and is GRANTED.
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entity to protect its citizens from acts of private violence', consequently, because Mortiz was

killed by Andrews and Hutchinson in a shooting, Defendants cannot be held Iiable under

section 1983. In addition, Defendants argue that the ''danger creation'' exception does not

apply to this case. Defendants note that there is an exception to the rule barring constitutional

Iiability for acts of private individuals when a state actor affirmatively places a person in a

dangerous situation. However, in this matter, Defendants argue that the exception does not

apply because the Officers did not engage in an affirmative act and did not have any contact

George Moritz prior to his death,

ln response, Plaintiffs argue that they have asserted valid section 1983 claims against

the Defendant Officers, the City of W innemucca and the W innem ucca Police Departm ent. As

to the Officers, Plaintiffs assert that they have alleged facts which would support a finding of

section 1983 Iiability under the danger creation doctrine. (Plaintiffs' Opposition to Motion to

Dismiss (#37) at 10). According to Plaintiffs, the Officers stopped the suspect vehicle which

was occupied by Andrews and Hutchinson after the repod of a drive-by shooting. .!#z. at 4.

''Notwithstanding thatthe stopped vehicle was determ ined by the Defendant Officers to contain

one or more firearm s, Defendant Officers did not detain the vehicle, did not detain the

occupants of the vehicle, and did not confiscate the firearmts) contained in the vehicle, but

instead allowed the vehicle and its occupants to proceed, creating a dangerto members of the

public.'' .1.4... Plaintiffs also assed that they have stated a claim for relief against the municipal

Defendants because the com plaint alleges that the municipal Defendants ddhad deliberately

indifferent customs, policies and/or practices'' which ddwere the moving force behind, and the

proximate cause of the injury alleged.'' .!#=. at 16.

The Due Process Clause does not im pose an affirmative duty upon the state to protect

its citizens against the acts of private third padies. Johnson v. City of Seattle, 474 F,3d 634,

639 (9th Cir. 2007), As a result, a governmental entity's failure to protect an individual from

harm at the hands of a private party generally does not constitute a violation of the Due

4



Process clause.4 Deshanevv. W innebaqo Co. Den't of Soc. Servs., 489 U,S. 189, 195, 1O91

S.Ct. 998, 1O3 L.Ed.2d 249 (1989)., Johnson, 474 F.3d at 639. There are two exceptions to2

the general rule that there is no section 1983 Iiability for acts of private violence - the ''special3

relationship'' exception and the ''danger creation'' exception. Id.4

In this case, Plaintiffs argue that their complaint alleges sufficient facts to state a claim5

for section 1983 liability under the ''danger creation'' exception. ''To prevail under the danger6

creation exception, a plaintiff must first show that 'the state action affirmatively placels) the7

plaintiff in a position of danger,' that is, where state action creates or exposes an individual to8

a dangerwhich he or she would not have otherwise faced,'' Johnson, 474 F.3d at 639 (quoting9

Kennedvv. Citv of Ridqefield, 439 F.3d 1055, 1061 (9th Cir. 2006)). Underthis exception, the1 0

Ninth Circuit also requires that the danger to which an individual is exposed must have been11

''known and obvious'' by a defendant, and that a defendant ddacted with deliberate indifference''1 2

to the danger. Kennedv, 439 F.3d at 1064.1 3

The Ninth Circuit first considered the danger creation exception in W ood v. Ostrander,1 4

879 F.2d 583 (9th Cir. 1989), ced. denied 498 U.S, 938, 111 S.Ct, 341, 112 L.Ed.2d 3O51 5

(1990). ln W ood, the cour't applied the danger creation exception to a situation where a police1 6
officer arrested a drunk driver and im pounded the driver's car at 2:30 a.m . The officer drove1 7

away and Ieft plaintiff, who had been a passenger in the car, alone in an area with a very high1 8

rate of aggravated crim e. Plaintiff accepted a ride from a stranger who drove her to a1 9

secluded area and raped her. Plaintiff sued the police officer, The Ninth Circuit held that the20

plaintiff sufficientlyalleged thatthe officerifacted in callous disregard for (her) physical security,2 1

a Iiberty interest protected by the Constitution,'' 1d. at 589.22

23

4 According to the United States Supremq Court, ttnothing in thF lanruage of the Due Process24
Clause itself requires the State to protcct the life? llberty, and progelty of 1ts citlzgns against invasion by
ivate actors.'' Deshaney, 489 U.S. at 195. Rrther, içthe Clause ls phrased as a Ilmitation on the State's25 W

power tcl act, not as a guarantee of celtain minlmal levels of safety and security.'' J.1J.S Consistent with
these prlnciples, the Supreme Court has statcd that the Due Process Clauses ttgenerally confer no26
affirmative rlght to aid, even where such aid maybe necessaryto secure life, liberty, or property interests
f which the govcrnment itself rpjty not deprive the individual. Ld-.. dtlf the Due Process Clause does not27 O
require the State to provide its cltlzens with particularprotective selwices, it follow that the State cannot
be held liable under the Clause for injuries that could have been averted had it choscn to provide them.''28
J#-.. at 1003-04.
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In another case, L.W . v. Grubbs, the Ninth Circuit found that the danger creation

exception applied to a prison nurse who was assaulted, kidnapped and raped by a known

violent sex offender. 974 F.2d 119 (9th Cir. 1992). According to the court, the nurse had been

Ied to believe that she would not be required to work alone with violent sex offenders.

However, she was assigned to work alone with one who had failed aII treatment program s and

was ''considered vel'y Iikely to com mit a violent crime if placed alone with a fem ale.'' .$.-.. at 120.
The Ninth Circuit found that the defendants used their authority as state correctional officers

to affirm atively create the dangerous situation by putting the nurse alone with an inmate who

had such an extraordinary history of violence against women. !#a. at 121 .

ln Kennedv, another case in which the Ninth Circuit applied the danger creation

exception, the plaintiff told a police officer that a neighbor (a l3-year-old boy) had molested

her g-year-old daughter. 439 F.3d at 1057-58. The plaintiff asked the police officer to notify

her priorto any police contact with the neighbor's fam ily because the boy had a known history

of violence. However, the officer did not notify the plaintiff prior to notifying the boy's fam ily,

Rather, the fam ilywas notified 15 m inutes Iater. The police officer assured plaintiff that police

would patrol the neighborhood that night and that she and her fam ily would be safe. Because

plaintiff thought police would be patrolling, she and her fam ily rem ained in their hom e that

night. During the nightj the neighbor boy broke into plaintiff's home, shot and killed her

husband, and shot her. The Ninth Circuit held that because the defendant officer knew of the

neighbor's violent tendencies, failed to notify plaintiff before he contacted the neighbor, and

then m isrepresented to the plaintiff the risk they faced if they remained at home, the officer

''affirmatively created an actual particularized danger (plaintiftl would not otherwise have

faced.'' .1.(s at 1063.

///

///

///

///

///
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In contrast, the Ninth Circuit in Johnson, held thatthe dangercreation exception did not1

apply to several plaintiffs who were injured when a riot broke out during a Mardi Gras2

celebration in downtown Seattle. 474 F.3d at 636. The police chief ordered police to remain3

on the crowd's periphery because he believed inserting officers into the hostile crowd would4

incite greater violence. The plaintiffs were assaulted in the crowd while police rem ained on5

the periphery. The Ninth Circuit found that the plaintiffs failed to offer any evidence that the6

defendants engaged in affirmative conduct that enhanced the danger the piaintiffs exposed7

themselves to by participating in the Mardi Gras celebration. ''The decision to switch from a8

more aggressive operation plan to a more passive one was not affirmative conduct'' that9

placed plaintiffs in danger, ''because it did not place them in any worse position than they1 0

would have been in had the police not com e up with any operational plan whatsoever.'' .
1
.1... at11

641 .1 2

Finally, in Martinez v. State of California, the United States Supreme Court held that1 3

there was no state Iiability under the due process clause for the m urder of a girl by a parolee1 4

who had been released on parole som e five m onths before he com m itted such killing. 444l 5

U.S. 277, 10O S.Ct, 553, 62 L.Ed.2d 481 (1980). According to the Court, although the decisionl 6
to release the parolee from prison awas action by the Stater'' the action of the parolee ''five1 7

months Iater cannot be fairly characterized as state action.'' .!#. at 284-85. The Court stated1 8

that the parolee was not an agent of the parol board and that the d'parole board was not aware''1 9

that the m urdered girl ''as distinguished from the public at Iarge, faced any special danger.''20

.t#=. at 285. As such, the Court held that ddat Ieast under the particular circumstances of this2 1

parole decision, appellants' decedent's death is too rem ote a consequence of the parole22

officers' action to hold them responsible under federal civil rights Iaw.''5 
.1y.023

24

25

26

27 j :;Th
e Court stated that gwle need not and do not decide that a parole officer could never by

deem cd to ideprive' som eone of life by action taken in connection with the release of a prisoner on2 8 
,,parole. J#a.

7



In this case, Plaintics concede that Moritz was killed in a shooting and that the

individuals involved were not state actors. However, Plaintiffs argue that the ''danger creation''

exception applies because the Officers pulled overthe suspectvehicle and failed to arrest the

suspects prior to the shooting. Plaintiffs also allege that the Officers were aware that there

was a firearm in the suspect vehicle,

a result, the Officers created a danger to m embers of the public. M oreover, Plaintiffs allege

but that the Offlcers failed to confiscate the firearm . As

that it was foreseeable that after the Officers failed to detain the suspects or confiscate their

firearm that the subject vehicle would proceed in another shooting and kill George Moritz.

However, even assum ing the truth of these allegations, they are not sufficient to state a claim

under the danger creation exception.e

As noted in the foregoing, the danger creation exception requires that a plaintiff

)z establish thatstate actors affirmatively placed an individual in danger, byacting with deliberate

indifference to a known andlor obvious danger. d'ln examining whetheran officer affirm atively1 3

14 places an individual in danger . . we pxam ine whether the officer Ieft th& person in a situation

15 thatwas m ore dangerous than the one in which they found him.'' Kennedy, 439 F.3d at 1062.

''Thus, we ask first whether, as alleged, any affirmative actions'' by the officer placed the

individual in danger that the individual ''otherwise would not have faced.''; I#... at 1062-63.
16

17

18

Plaintiffs rely on the standard enunciatcd by the Seventh Circuit Court of Appeals in Reed v.1 9
Gardner, 986 F.2d l l22 (7th Cir. 1993) to arguc that the Ofticers in this case did not need to know about
the likely hann to M oritz as an individual. In that case, the Seventh Circuit stated that when the ispolice20
create a specific danger, theyneednot know who inparticularwill be hurt. Some dangers are so evident,
while their victims are so random, that state actors can be held accountable by any injured party.'' 1d.2 l
at 1 127. That case involved the failurc by police officers to arrcst an alleged drunk driver who later
injuredmotorists in an automobile collision. However, in Johnson, the Ninth Circuit specifically stated22 

(1that the danger creation exception requires that the state action aftinnatively place the plaintlffin a
position of danger.'' 474 F.3d at 639 (emphasis added). In other words, the state action creates or23 

(v ,,cxposes an individual to a danger which he or she would not have othenvise faced. Id.
24 7 In applying this standard, at least one courthas held that tttwo definingprinciples'' cmerge from

the Ninth Circuit precedcnt on the danger creation exccption. Jamison v. Stonn, 426 F.supp.zd 1 144,25 
,u1 1 55 (W .D.W ash. 2006). These are: (1) identifiable conduct by the state actor that rises to more than

a mere failure to act; and (2) some contact or connection with the injured parties that creates a causal26 
, ,,connection between the statc actor s conductand the increased danger. 1d. Here, Plaintiffs have failed

to assert any 'lcontact or connection'' with George M oritz that creates a causal connection bctween the27 
,Ofticer s conduct and the incrcascd danger to M oritz. ln addition, the Complaint appears to allege a

mere failure to act by the Ofticers - i.e. the failure to arrest or contiscate thc tireann - rather than28
aftirmative conduct.

8



Here, Plaintiffs' Com plaint fails to state a claim for relief under the danger creation

doctrine, Plaintiffs have failed to establish an affirm ative act that placed Moritz in danger by

the Officers. ln this regard, Plaintiffs assed that the affirmative act was the Officers' failure to

arrest the individuals after stopping their vehicle and the Officers' failure to confiscate the

firearm . However, such allegations do not establish that the O#icers put Moritz in a position

of danger ''which he would not have otherwise faced'' as required under United States

Suprem e Court authority. See Deshanev, 489 U.S. at 197, 1O9 S.Ct. at 1004. Defendants

had no interaction or involvement with Morit priorto the shooting. Although they stopped the

individuals who allegedly shot him , the allegations of the com plaint fail to assert how the

Officers left Moritz in a situation that was m ore dangerous. See Johnson, 474 F,3d at 641

(stating that there is no due process Iiability when police conduct places the plaintiff ''in no
worse position than that which'' the plaintiff would have been in had the officers ''not acted at

aII''). In this matter, the Cour't recognizes that what happened on the night of May 26, 2006,

was a tragic occurrence. However, Plaintiffs have failed to show that such an occurrence was

also a constitutional violation by the Defendants.

As such, Defendants are entitled to an order dism issing the section 1983 claims

asserted against them because they cannot satisfy the initial requirement of the danger

creation exception. W ithout the danger creation exception, the Supreme Court's

pronouncem ents in Deshanev are controlling and the Defendants' alleged failure to protect

George M oritz from the conduct of Andrews and Hutchinson does not constitute a violation of

the Due Process Clause. See 489 U.S. at 197, 109 S,Ct. at 1004. Moreover, because

Plaintiffs have failed to show that the Officers violated M orit 's constitutional rights, the claims

are also dism issed against the m unicipal defendants. ''Like individual state officials,

municipalities are only Iiable under Section 1983 if there is, at a minimum , an underlying

constitutional tort.'' Johnson, 474 F.3d at 638, Based on Plaintiffs' failure to sufficiently state

a claim for a constitutional violation, the m unicipal defendants are not Iiable under section

1983 and are entitled to judgment on the pleadings.

In addition, even if the danger creation exception did apply, the violation of that

9



exception was not so obvious that the Officers should have known at the tim e that they were

violating M oritz's constitutional rights. Consequently, even assum ing a constitutional violation,

the Officers are entitled to qualified im m unity.B

As such, based on the foregoing, Defendants' motion to dism iss is granted. Plaintiffs

have failed to satisfy the requirements necessary to assert a violation of the Due Process

Clause against the Defendants.

II. Motion to Amend

Following the filing of Defendants' motion to dism iss, Plaintiffs sought Ieave to am end

their com plaint to include additional facts and allegations. A pady may am end its com plaint

with the coud's Ieave, and Ieave shall be freely given where ''justice so requires.'' Fed. R. Civ.

P. 15. In applying this rule, the Ninth Circuit states that ''Rule 15's policy of favoring

amendm ents to pleadings should be applied with 'extreme Iiberality.''' DCD Proqrams, Ltd. v.

Leiqhton, 833 F.2d 183, 186 (9th Cir. 1987). However, a district court may deny Ieave to

am end ''due to undue delay, bad faith or dilatory motive on the part of the m ovant, repeated

failure to cure deficiencies by amendments previously allowed, undue prejudice to the

opposing party byvirtue of allowance of the amendment, (and by) futility of (the) amendment.''

Manzarek v, St. Paul Fire & Marine lns. Co., 519 F,3d 1025, 1034 (9th Cir. zoo8ltinterna!

quotations and citations omitted),

In their opposition to Defendants' motion to dism iss, Plaintiffs assert that their original

complaint states valid claims for relief under 42 U.S.C. 5 1983, but request Ieave to file a First

Am ended Com plaint in order to add ''certain additional factual allegations which render the

validity of the claims for relief even more clear,'' (Motion to Amend Complaint (#37) at 9),

8 The qualified immunity test is a two-prong analysis in which a court must first determine
whether the officer's conduct violated a constimtional right. lf the court determines that the conduct did
violate a constitutional riyht, the second prong requires the court to determine whether, at the time of
the violation, theconstimtlonal right was i'clearlyestablished.'' Saucierv. Katz, 533 U.S. 194, 12l S.Ct.
2151, 150 L.Ed.2d 272 (2001). 6(A right is clearly established if its tcontourss are çsufticientlyclear that
a reasonable official would understand that what he is doing violates that right,'' Ld=. ln Pearson v.
Callahan, the Unitqd States Supreme Court held that this two-part test is still appropriate but that a court
may exercise its dlscretion in deciding which of the two prongs should be addressed first in light of
circumstances in the particular case at hand. 129 S.Ct. 808 (2009).

1 0



Specifically, in additional to the claims asseded in the initial com plaint, Plaintiffs' amended1

com plaint alleges that the Officers ''knew or had reason to know that the occupants of the2

stopped vehicle were responsible for the drive-by shooting that had occurred shortly before,''3

and that after stopping the vehicle, the Officers knew that ''the occupants were in possession4

of a firearm concealed under the seat of the vehicle.'' .1.1s at Exhibit 1, p.26. Plaintiffs also5

allege that the Officers d'had a duty to confiscate the concealed weapon'' and a ''duty to arrest6

the occupants of the vehicle.'' !#. Plaintiffs state that the Officers ''by their affirmative acts in7

placing the firearm in the hands of the occupants of the vehicle who had just committed a8
drive-by shooting, and in releasing the occupants of the vehicle to proceed unrestrained,''9

placed an ''imprimatur of governm ental approval on, and em boldened and encouraged, the1 0

vehicle occupants' use of a firearm in an illegal manner, thereby creating'' a danger to11

individuals including Moritz. .!#=. at Exhibit 1, p. 27. Finally, Plaintiffs assed that the danger tol 2

M orit was obvious and known by the Officers and that they acted in conscious disregard ofl 3

that risk. .1.(1.1 4
ln response, Defendants argue that ''Plaintiffs' attem pt to amend their com plaint is1 5

futile.'' (Defendants Reply in Support of Motion to Dismiss and Opposition to the Motion tol 6

Amend (G 0) at 3). According to Defendants, 'tlrlegardless of the addition of Plainti#s'1 7

baseless accusationsj'' Plaintiffs' com plaintand proposed amended com plaintallegethe sam e1 8

basic factual situation: that the Officers stopped a vehicle suspected to be involved in a drive-1 9

by shooting and failed to arrest the occupants or to confiscate a gun that the Officers found20

in the vehicle. .!#-.. As such, according to Defendants, Plaintiffs' amendments to the complaint2 1

do ''not change the fact that it still fails to plead factual allegations upon which j1983 Iiability22

can rest.'' !#. at 4.23

In this m atter, although Rule 15 favors amendments to a com plaint and requires that24

the rule be applied with extreme Iiberality, Plaintiffs' m otion is denied on the basis that such25

amendment would be futile. Although Plaintiffs' First Amended Complaint adds additional26

allegations relating to the Officers' duty to detain the individuals in the suspect vehicle, the27

amendm ent does not include any additional allegations regarding how the Officers' conduct28

11



Ieft M oritz in a more dangerous situation than he would have been in had the Officers not1

stopped the vehicle. Again, Plaintiffs have not alleged that M orit was placed in a worse or2

more vulnerable position had the Officers not acted at all. Because the am ended complaint3

does not allege that the Officers affirmatively created an actual particular danger that Moritz4

would not have otherwise faced, the am endm ent is futile and is denied.5

111. Rem aining State Law Claim s6

Following the dism issal of the federal claims againstthe Defendants, the Court declines7

to exercise supplemental jurisdiction over the remaining state Iaw claims. These claims are8

dismissed without prejudice pursuant to 28 U.S.C. j 1367(c).9

CONCLUSION1 0

For the foregoing reasons, IT IS ORDERED that Defendants' Motion to Dismiss (#16)11

is G RANTED.1 2

It is fudher ORDERED that Plaintiffs' Motion to Amend (#37) is DENIED, The clerk of1 3

the court shall enter judgment accordingly.1 4

IT IS SO O RDERED.l 5

1 6 rdDATED: This 3 day of March, 2010.
1 7

1 8 '

Uni tates Dis t Judge1 9
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