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6 UNITED STATES DISTR ICT CO UR T

7 DISTR ICT O F NEVA DA

8 KITRICH A. POW ELL, )
)

9 Plaintiff, ) 3:09-cv-00093-RCJ-RAM
)

10 vs. )
) ORDER

1 1 JAM ES GIBBONS, et al., )
)

12 Defendants. )
/

13

14 This is a civil rights action filed pm-suant to 42 U.S.C. j 1983. On Febrtzazy 26, 2010,

15 the Ctluzt directed plaintiff to file an amended  complaint within thiz'ty days. (Docket //1 1). Pla intiff

l 6 requested, and tbis Couzt p-anted, tw'o extensi ons of time to file the amended complaint. (Docket #13

17 and #15). On July 26, 2010, plaintiff filed an a mended complaint. (Docket //1 7). Plaintiff also fi led

18 a motion to file excess pages. (Docket //16). Th e Court has reviewed the amended complaint and gran ts

19 petitioner's motion to file excess pages. Howeve r, on review of the amended complaint, the Court fi nds

20 that plaintiff s claim s are untimely, frivolous,  and otherwise fail to state a cognizable federal c ivil lights

2 1 claim .

22 1. Screening Standard

23 Pursuant to tlze Plisoner Litigaticm Reform Act IPLRAI, fedeml courts must dismiss a

24 plisoner's claims, liif the allegation of povert y is untrue,'' or if tlle action ttis frivolous or malicious,''

25 t6fails to st te aclaim on which relief maybe gran ted,'' orçtseeks monetaryrelief against a defendant who

26 is immtme from such relief.'' 28 U.S.C. # 19l5(e )(2),' 28 U.S.C.j 1915A. Dismissal of a complaint f or
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1 failure to state a claim upon which relief m ay be  gunted is provided for in Federal Rule of Civil

2 Procedure 12(b)(6), and the Court applies the sam e standard under Section 19 15(e)(2) when reviewing

3 the adequacy of a complaint or amended complaint.

4 Review under Rule 121)(6) is essentially a ruling  on a question of law. See Chappel v.

5 Laboratoly Corp. ofzqmerica, 232 F.3d 719, 723 (9 th Cir. 2000). Dismissal for failure to state a cla im

6 is proper only if it is clear that tlle plaintiff  canrlot prove any set of facts irl suppel't of the  claim that

7 would entitle him or her to relief. See Morley v.  Walker, l 75 F.3d 756, 759 (9th Cir. 1999). In mak ing

8 this determination, the Court takes as true a1I a llegations of material fact stated in tlle eomplain t, and the

9 Court constnzes them  in the light most favorable to the plaintiff. See Warshaw v. Xoma Cow ., 74 F.3d

10 955, 957 (9th Cir. 1996). Allegations in a pro s e complaint are held to less stringent standards th an

1 1 formal pleadings drafted by lawyers. See Httghe s v. Atpwe, 449 U.S. 5, 9 (1980),' Haines v. Kerner , 404

12 U.S. 519, 520-2 1 (1972) +er curiamj; see tz&t) Balistreri v. Pacsca Police Deph 901 F.2d 696, 699

1 3 (9th Cir. 1990).

14 A11 orpart of a complaint filed bya prisonermay therefore be dism issed sua sponte if the

l 5 prisoner's claim s lack an arguable basis either  in law or in fact. This includes claim s based on l egal

16 conclusions that are tmtenable (c.g. claims agai nst defendants who are l'rnrnune from suit or claim s of

17 infringement of a legal interest which clearly d oes not existls as well as claim s based on fanciful  facttzal

l 8 allegations (c.g. fantastic ordelusional scenar ios). SeeNeitzke v. Williams, 490 U.S. 319, 327-28 (1989)',

19 see also McKeever v. Block, 932 F.2d 795, 798 (9 th Cin 199 1).

20 fI. Tlle Amended Complaint (Docket //17)

21 Count I

22 Plaintiff alleges the following: On January 16, 2003, at High Desert Stte Prison,

23 defendant Richey left his assigned post at pod 2 C-D. (Am. Compl., at p. 19). The oflice door to pod

24 2D was broken and failed to seclzrely shut. Plai ntiff was on tçwalk-alone'' status, in proteetive

25 segregation, andwas athighrisk ofbeing attacked.  Defendantcamdon allowedor failedto stop l'nmates

26 Deschamp, Vandem all, and Steclunan from coming t hrough the pod 2D broken door, allowing them
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1 access to pod 2C, where plaintiff was housed. (.r J., at p. 20). The inmates attacked him. (f#.). W hi le

2 he was being attacked by the inmates, defendant C amdon shot plaintiff in the right side of his back and

3 hip withlifotlrt4) shot gun shells which containe d a foreign lead substance and/orother substance, s mall

4 batteries that are used to track plaintiff, follo wing plaintiff by GPS system.'' (f#.). Plaintiff al leges that

5 defendant Cam don failed to stop the inm ates from  attacking hl'm . Plaintiff alleges that he suffered

6 pennanent bodily injury, emotional distress, and tllat the tracking devices were tttweeked by GPS

7 systems that caused intense pain at all times of day, at nights, loss of sleep, stinging sensatiorss , (andj

8 tissue damage.'' tfJ. , at pp. 19-24).
9 Plaintiff's claim  of deliberate indifference to s afety isban-ed bythe statute of lim itations.

10 Because j 1983 contains no speciiic stamte of li mimtions, federal courts should borrow state stamte s

1 1 of limitations for personal injuzy actions ill j 1983 suits. See, e.g. , Wallace v. Kato, 549 U.S.  384

12 (2007). In Nevada, a personal injul'y action mus t be brought within two yeals. Nev. Rev. Sfat.

13 l 1 . 190(4)(e). Plaintiff alleges a failure to protect him from attack by other inmates that occur red in

14 2003, approxim ately six yeals before he filed th e original com plaint in this action. As such, plain tiff's

15 deliberate indifference claim  is dism issed as un tim ely.

16 Regarding plaintiff's claim  that defendant Camdo n shot hl'm  with GPS tracking devices,

l 7 this allegation is frivolous. A frivolous claim  that lacks an arguable basis either in 1aw or in f act must

18 be dismissed. Plaintiff's claim is based on fanc iful factttal allegations of having GPS tracking de vices

19 implanted irlside his body. These allegations ar e fantastic and delusional, and the claim shall be

20 dismissed as frivolous. See Neitzke v. Williams,  490 U.S. 3 19, 327-28 (1989),. see also McKeever v .

21 Block, 932 F.2d 795, 798 (9th Cir. 1991). Count 1 is dismissed withprejudice as untimely and frivol ous.

22 Cotlnt 11

23 Plaintiff alleges that on April 10, 2006 and Jul y 19, 2006, unidentitied mailroom

24 personnel at E1y State Prison opened incoming ma il outside of his presence. (Am. Compl., at p. 25),

25 Plaintiffalleges that in Febnlary 2008, legal ma il addressed to an attorney was rettlrne,d to him  b ecause

26 the attom ey was no longer at that address, and t lle retunled mail was cpened outside of plal tiff's
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1 presence and treated as regular mail. (ftf). On A pt'il 26, 2006, plaintiff sent outgoing Sllegal per sonal

2 mail to a faith-based organization,'' but he lack ed suflicient funds forpostage. (fJ. , at p. 26). M aihoom
3 sm ff returned the letters to plaintiff, informing  him  that he had alreadyused bis lim it of postage f orApril

4 through M ay 2006. (Id.). On July 1 1, 2006, plain tiffattempted to mail a letter but was denied posta ge

5 once again. (fJ. ). Plaintiff contends that these  incidents represent a policy of censorship, and mi s-

6 routing his legal and personal mail from 2006-201 0. (1d., at pp. 25-27).

7 Plaintiff's allegations fail to state a cognizabl e claim  for relietl Prisoners have a First

8 Amendment right to send and receive mail. Withero w v. Paj.;i 52 F.3d 264, 265 (9th Cir. 1995) (per

9 curium). However, mail from publfc agencies, publ ic oflicials, civïl rights groups, arld news media may

10 be opened outside the prisoners' presence. Mann v. Adams, 846 F.2d 589, 590-91 (9th Cir. 1988) (per

l 1 curiuml. Prisons are not required to provide in digent prisoners with tmlimited paid postage for th eir

12 outgoing mail. (1d.). Plaintiff fails to state a  cognizable claim, and Count 11 is dismissed with p rejudice.

13 Count H 1

14 Plaintiff alleges a policy within the Nevada Dep artment of Corrections of denying care

15 forhis physical and m enKal w ell-being. Plaintiff  alleges a ttconspil-acy between one or m ore defend ants

16 to eover-up the illegal, intrusive, high tech de vices inside plaintiff's body'' from 1996 through 2 010.

1 7 (Am. Compl., at p. 28). Plaintiff alleges that defendants made an tlattempt to have plaintiff

l 8 defecate/expel a high tech device in plaintift' 's stomach by having plaintiffsee a gaskointestinal  doctor

19 in Las Vegas, Nevada.'' Plaintiff alleges that t tdefendants knew the high tech device was put in

20 plaintiff's food items (andl medications ?i) Hig h Desert State Prison and by one or more nurses or

2 1 correctional oflicers from 2004-2005 and said d evice is still in plaintiff's stomach.'' (Am. Compl ., at

22 p. 3 l).
23 Plaintiff s allegations are so facmallyfmlciful as to make the claim frivolous. A frivolous

24 claim  that lacks an arguable basis either in 1aw  or in fact must be dism issed. Plaintiff's allegati ons

25 regarding a ttconspiracy behveen one or more def endants to cover-up the illegal, inmtsive, high tec h

26 devices inside plaintiff's body'' are patently f antstic and delusional. See Neitzke v. M lliams, 490  U.S.
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l 319, 327-28 (1989),. see also McKeever v. Block, 932 F.2d 795, 798 (9th Cir. 1991). Cotmt III is

2 dismissed with prejudice as frivolous.
3 Count IV

4 Plaintiff alleges that on April 26, 2004, defenda nt Cole M orrow infonned plaintiff that

5 som e of his inm ate grievances had been lost. D efe ndant M orrow asked plaintiff to sign hvo docum ents

6 pertaining to the grievances. (Am. Compl., at p. 34).

7 Plaintiff fails to state a cognizable claim  in Co unt IV . Prisoners have no constim tional

8 right to an inmate grievance system. Olim v. Waki nekona, 461 U.S. 238, 249 (1983). Thus, the non-

9 existence of, or the failure of prison oftk ials t o properly implem ent an adm inistrative appeals proc ess

10 within the prison system  does not raise constitu tional concerns. Bttckley v. Barlow, 997 F.2d 494, 495

1 1 (8th Cir. 1993),' Flick v. Alba, 932 F.2d 728 ( 8th Cir. 1991). ''EA prisonj grievance procedttre i s a

12 procedtmal right only, it does not confer any su bstantive right upon the inm ates.'' Buckley, 997 F. 2d at

l 3 495 (citingzlzecz v. DeRobertis, 568 F. Supp. 8 , 10 (N.D. 111. 1982)*, see also Mann v. Adams, 855  F.2d

14 639, 640 (9th Cir. 1988). ltl-lence, it does not  give rise to a protected liberty interest requirin g the

15 procedural protections envisioned by the Fomteen th Am endm ent'' ztzccz v. DeRobertis, 568 F. Supp.

16 at 10*, Spencer v. Moore, 638 F. Supp. 3 15, 316  (E.D. Mo. 1986). Thus, a prison staff member's

17 involvement and actiorls regarding an inrnate's grievance cannot serve as the basis for liability u nder a

18 j 1983 action. Buckley, 997 F.2d at495. Plaintif f maynot maintain an actionagainst defendant Monow

19 based on his actiorss regardillg plaintiff's imn ate grievances. Count IV is dismissed with prejudic e, as

20 there is no cognizable claim  for violation of pl aintiff's constitutional lights.

21 Count V

22 Plaintiff alleges that M Cl W orldcom, Global Tel Link, IC Solutions, NDOC phone

23 adm inistatols and several nam ed defendants place d tûhigh tech audio/visual devices in/around/on

24 plaintiff, his rooms and/or on doors, light fixt ures, or other objects, (andl in water'' formerly a t High

25 Desert State Prison, and currently at Ely State Prison. (Am. Compl., at p. 35). Plaintiff alleges t hat the

26 ççlligh tech devices, audio visual, store digita l images on a retrieval system.'' (1d., at p. 36). On or about
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I M ay 12, 2005, defendants Prater, Ashcraft, Hart, Dudley and other defendants tfinfected plaintiff's food

2 trays, food items @ High Desert State Prison, Pod  217 (andl concealed toxic substances in condiment

3 packets, or other food items that caused plaintif f to pass blood in stool for about a month.'' (f#.,  at p.

4 36). Plaintiff was admitted to the intirmaryat Hi gh Desert Smte Prison from lune 2-7, 2005, formedica l

5 observation and testing. (ftf). Plaintiff was the n returned to Pod 2D-1A. (1d4. Plaintiff alleges th at

6 from June 2 1-29, 2005, defendants Ashcraft and H art teinfected plaintiff's food and/or trays with a  toxic

7 substance causingplaintitrs nose to swell up, ble ed spontaneously, caused a high fever, uncontrollab le

8 shaking, headaches, (andj blurry eyesight @ High Desert State Plison.'' (1d., at p. 37). Plaintifffu rther

9 alleges that defendants Prater and Dudley ûtconsp ired with a black inmate porter at High Desert Stat e

10 Prison , Pod 29 -13 housed, to have that inm ate p ut on plaintiff s food tray a toxic substance that

1 1 subsequentlycaused plaintiff's eyes ttl become blurry, ringing in ears, nose bleeds, headaches and  silver

12 objects materializing in plaintifps iris, which are used as camera to view plaintiff's writings and

13 transfers digital im ages to computezs orotherele ctronic devises orglobalpositioning devices; plaint iff's

14 eals, head, face, neckm throat burn with high fe ver from these objects and/or those activating them  by

15 high tech devicess electrical or satellite.'' (1 d., at pp. 37-38). On September 26, 2005, defendant

16 Crossman and supelwisory personnel at Ely State Prison conspired to have Eiplaced in/on plaintiff's

17 brown paper trash bag in 38-33, a lligh tech aud io/visual device.'' (1tL, at p. 38). Plaintiff asse rts that

18 defendants M CI W orldcom and othel's iihave place  audio/visual devices ill plaintiff s rooms, lights ,

19 doors, or other fixmres, boxes, trash bags, air vents, walls, sink area, beds, or irlside plaintiff ' and

20 conspired with 1aw enforcement and Nevada Depart ment of Corrections officials. (fJ., at p. 39).

2 1 Plaintiff furtheralleges that a tttoxic substan ce'' was concealed in his breakfast tray, in ttdeep  rich coffee

22 packets,'' and were 16a textttre like freeze dri ed unlike fine powen'' (fti). Plaintiffasserts that  the toxic

23 substance in the coffee packets was an attempt û tto have plaintiff defecate the high tecb device in

24 plaintiff's left side of stomach or appendix are as, or to control plaintiffs bodily functions.'' (f J.). He

25 also alleges that çfuse of the phone causes plai ntiff's face, head, ears to ttu'n red/hot'' due to wireàpping

26 with high tech audio devices. @J.) Plaintiff ass erts that defendants' ttmisuse of the high tech dev ices''
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1 eauses various physical symptoms, as well as emot ional trauma, loss of sleep, fear, and anger. (1d.,  at

2 p. 40).
3 Plaintiff?s allegations are so factuallyfancifula s to make the claim frivolous. A frivolous

4 claim  that lacks an arguable basis either in law or in fact must be dism issed. Plaintift''s allegati ons

5 regarding çihightech audio/visual devices'' being  placed in his surrotmdings this cell, the water, h is food, '

6 tixtures, boxes, trash bags, air vents, walls, si nk area, beds, etc.) and in his body are patently f antastic

7 and delusional. See Neitzke v. Williams, 490 U.S.  319, 327-28 (1989); see also McKeever v. Block, 93 2

8 F.2d 795, 798 (9tll Cir. 1991). Count V is dismis sed with prejudice as frivolous.

9 Count VI

10 Plaintiff alleges that defendants have engaged i n a çtcustom of gplacing) audio and visual

l 1 devices that store digital images on computers an.d other electronic devices w itltin E1y Smte Pris on . .

12 . in plaintiff s room (celll . . . and other roo ms, rec-yard, showers.'' (Am. Compl., at p. 42). Pl aintiff

13 asserts that with these devices, defendants will  create ttaltered images ofplaintiff or objects inh is room''

14 that depict him çtin a false light of his true i mage.'' (f#., at pp. 42-43). Plaintiffalleges that tçaudio and

15 visual devices are in showers, on room doors, fo od slots, on walls, onproperty, in pipes, conduit, mbles,

16 electrical surges, on other objects, built withi n the pipes, floors, wallsv beds, sinks. toilets, i n water, in

17 air system.'' (f#., atp. 43). Plaintiffalleges t hat the ithig,h techdevices'' cause l*toxic smells in plaintiff's

1 8 room, beds to vibrate, floorto vibrate, lights to tlicker, orotherroom fixttlres to receive high e nergy flow

19 into them that causes plaintiff pain.'' (.JJ.). Plaintiff alleges that the devices cause the same s et of

20 symptom s as alleged in Coun.t V , and ill additio n, cause vibrations w ithin his body, depression, a

2 1 ltheightened sex drivey'' itshocks/trauma'' to his body, and a ttheightened state of awareness.'' (1d.4.

22 Plaintiff?s allegations are so factually fancifu l as to make the claim  frivolous. A frivolous

23 claim  that lack.s an arguable basis either in la w or in fact must be dism issed. Plaintiff's allegat ions tllat

24 Etlligh techdevices'' being placed in ttshowers,  on room doors, food slots, on walls, onproperty, i npipes,

25 conduit, tables, electrical surges, on other obj ects, built within the pipes, floozs, walls, beds, sinks,

26 toilets, in water, (and! in air system,'' causin g ûttoxic smells in plaintiff s rooms beds to vibra te, tloor to
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1 vibrate, lights to flicker, or otberroom fixtures  to receivehigh energyflow into tllem that causes p laintiff

2 pain'' are patently fantastic and delusional. See  Neitzke v. Williams, 490 U.S. 3 l9, 327-28 (1989), . see

3 also McKeever v. Block, 932 F.2d 795, 798 (9th Ci r. 199 l). Count V1 is dismissed with prejudice as

4 frivolous.

5 Count VlI

6 Plaintiff alleges that on December 22, 2005, he s ubmitted a Freedom of lnformation

7 request for records to the United States Departme nt of Justice and the Federal Bureau of Prisons. (A m.

8 Compl., at p. 45). Plaintiff alleges that he rece ived a letter from federal officials, but no record s were

9 produced. (1d. ).
10 The Freedom of Infonnation Act (ç4FOIA'') provid es individuals with a ijudicially-

1 l enforceable rightof access to government agency documents.'' Lion Raisins, Ine. v. US. Dep 't cfxzl p-fc.,

12 354 F.3d 1072, 1079 (9tE Cir. 2004) (citing 5 U. S.C. j 552). There are nine statutoly exemptions, e ach

13 protecting against the disclosure of a specitk t ype of sensitive govermnent infonnation. 5 U.S.C. 9

14 552(b)(I)-(9). FolArequfres a records requestto i:reasonablyf'describe requested records and to com ply

15 with ttpublished nzles stating the time, place, fees (if any), and procedures to be followed.'' See  5 U.S.C.

16 j 552(a)(3)(A). (F!ull and timely exhaustion of administrative remedies is a prerequisite to judici al

17 review urlderFolA.'' Judicial Watch, lnc. r. US.  Naval t/lwczaztz/tpry', 1 60 F. Supp.zd 1 1 1 , 1 12 (D. D.C.

18 2001). Prior to seekillg judicial review, a reeo rds requester must exhaust his or her administrativ e

19 remedies, including tilillg a proper FOIA reques t. SeeHedleyv. Unitedstates, 594 F.2d 1043, 1044 (5 th

20 Cir. 1979). lf the records requester fails to ex haust administrative remedies, the lawsuit may be

2 1 dismissed for lack of subject matterjurisdictio n. Heyman v. Merit Systems Protection Board, 799 F. 2d

22 142 1, 1423 (9tb Cir. 1986), ccrf. denied, 481 U .S. 1019 (1987). For requested materials to qualify  as

23 ttagencyrecords'' underFolA, ttan agencymust eit her create or obmin the requested materials'' and t ûthe

24 agency must be in contzol of the requested mater ials at the time the FOIA request is made.'' United

25 States Dep 't c/x/i/yffcc v. Tizx Analysts, 492 U.S. l 36, 144- 145 ( 1 989),- Grand Cent. Partners hip, lnc.

26 v. Cuomo, 166 F.3d 473, 479 (2nd Cir. 1999).
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l In the irlsmnt case, plaintiff fails to state a c ognizable claim  for a FOIA  violatiom as he

2 fails to allege the nature of the docum ents that he seeks. Plaintiff also fails to allege that the U nited

3 States Department of Justice and the Federal Bure au of Prisons has the records he seelçs and tlzat h e

4 made a full and proper FOIA request. This Court l acksjurisdiction overplaintiff's claim in the absen ce

5 of exhaustion of FOIA requirements. M oreover, to the extent that plaintiff can adequately allege a

6 cognizable claim underFolA in the fut-ure, that c laim maybe asserted in an actionbrought under FOIA,

7 l'ather than in tlle insmnt civil rights actions.  Count VlI is dismissed with prejudice.

8 Count VlII

9 Plaintiff alleges that in 1996, defendants Thom ps on and H ebert took from  his cell his

10 personal journal. (Am. Compl., at p. 47). Plaint iff litigated the confiscation of his journal in an other

1 1 case filed in 1998, in this United States Distr ict Court, at case number 3:98-cv-00523-ECR-VPC. (f J.).

12 Court records indicate thatthe caseproceededtoju rytrial and is now closed. (Docket it'l 3:98-cv-005 23-

13 ECR-VPC). Plaintiff complairus that defendants c ontinue to invade plaintiff's privacy with visual

14 devices placed in his cell, and tiuse the satell ite to see what plaintiff writes and illegally obta in these

l 5 images by high tech devices.'' (fJ.).

16 The allegationregarding defendants Thompson andl lebert confiscatingplaintiffsjottmal

l 7 has been litigated in another case, and cannot be litigated in this action. A fmaljudgment on the merits
18 bars a subsequent aetion between the same partie s or their privies over the same cause of action. F ttnd

19 for Animals, Inc. v. Ltq'an, 962 F.2d 1391 (9th Cir. 1992). ln addition, plaintiff's allegations th at

20 defendants continue to itwade plaintiff's plivac y w itll visual devices placed in his cell and ituse  the

2 l satellite to see what plaintiffwdtes and illega lly obtain these im ages byhigh tech devices'' are p atently

22 fantastic and delusional. See Neitzke v. William s, 490 U.S. 319, 327-28 (1989)., see also McKeever v.

23 Block, 932 F.2d 795, 798 (9th Cir. 1991). Colmt X is dismissed with prejudice as frivolous.

24 fzotlnt IX

25 Plaintiff alleges that there is a conspimcywithi n the Depnrtment of Corrections' canteen

26 storekeepers and managers to use deceptive trade  pmctices, bait and sw itch, m aking false m isleading

9



1 statements, raising prices without notice, (and) failttre to honor warranties.'' (Am. Compl., at p. 49).

2 Prison inmates are not compelled to purchase any items from the prison canteen, and indeed, there is  no

3 corustit-utional right to purchase items from a p fison canteen. ub'ee Keenan v. Hall, 83 F.3d 1083, 1092

4 (9th Cir. l 996). As such, the alleged practices of the prison canteen fails to state a claim for a

5 constimtional violation. Count IX is dismissed wi th prejudice.

6 H1. Conclusion

7 IT IS TH ER EFORE O RDERED that plaintifrs m otion to  file an am ended com plaint

8 containing excess pages (Docket #16) is GRANTED.

9 IT IS FURTHER ORDERED that the amended complaint (Docket //17) is

10 DISM ISSED W ITH PREJUDICE, as the allegations in the amended complaint are untimely,

1 1 frivolous, and othelw ise fail to state a cogniz able claim for a federal civil rights action.

12 IT IS FURTHER ORDERED thatthe Clerk of Court SHA LL ENTER JUDGM ENT

13 accordingly.

14 DATED this 20tb day of October, 2010 .

15
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18

19

20

21

22

23

24

25

26

10


