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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

6.).2$'e J2..x e3 '-I--UI:.m ...h , Petitioner, )
(FuIl Name) )

vs. )
)Ckc.k 'qâl.-t?- , Respondent, )

t'Name of Warden, Superintendent,jailor or )
authorized person having custody of petitioner) )

)
and )

)
The Attornev General of the State of Nevada )

CASE NO.3.*;#- C W- êDNS-J--'SIDM.'ICAk:)
(To be supplied by the Clerk)

A,1 'zJEeoxp A -ENED
PETITION FOR A

W RIT OF H AREAS CORPUS
PURSUANT TO 28 U.S.C. j 2254

BY A PERSON IN STATE CUSTODY
( NOT SENTENCED TO DEATH)

2.

7

Name and location of court, and name of judge, that entered the judgment of conviction you are
hallenging: ' * ; - b; ' .f- l - k- .c
Full date judgment of conviction was entered: l :). / l D / 07 . (montlfday/year)

Did you appeal the conviction? Yes No. Date appeal decided: T  l N / O 7 .

4, Did you file a petition for post-conviction relief or petition for habeas corpus in the state court?

e'Yes No. If yes, name the court and date the petition was filed: D;h1.r.'t-# (iark-
C .2- / 2. l / o4 . Did you appeal from thc denial of the petition for

er ves No. Date the appealpost-conviction relief or petition for writ of habeas corpus?

was decided: f l /ù / ,-l . Have aI1 of the grounds stated in this petition been presented to the
state supreme court? e'#-' Yes No

. If no, which grounds have not?

5. Date you are mailing (or handing to correctional officer) this petition to this court: T / X11 / 10

Attach to this petition a copy of aII state court written decisions regarding this conviction.
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6. Is this the first federal petition for writ of habeas corpus challenging this conviction? -  Yes
plq - t4e4Z  No If no, what was the prior case number ?!3q-CN1- :0*16-5--. 2 And in what court was

the prior action filed? ttn)u ztl 'j-bxktl D-iWrlc: (-:x.,.i' 9(N#,;t# 11. g-e-J. ,

W as the prior action denied on the merits or dismissed for procedural reasons (check

one). Date of decision: / / . Are any of the issues in this petition raised in the
prior petition? #Z' Yes No. lf the prior case was denied on the merits

, has the Ninth

Z No.Circuit Court of Appeals given you permission to file this successive petition? Yes 
.

Do you have any petitions application, motion or appeal (or by any other means) now pending in
any court regarding the conviction that you are challenging in this action? Yes No,

lf yes, state the name of the court and the nature of the proceedings:

s. case number of thejudgment of conviction being challenged: L 2. I Q 05Q .- .

Length and terms of sentencets): ..1 (kn sef-utiu# tyt gw..e...m& 'V 7.4)0 onoeal-ks .
l0. Start date and projected release date: 11- (6-. ô''I L6 lewbe urvqv// ) l ëà lz .

what was (were) the offensels) for which you were convicted: V toqxv.si'l o Y
.5.$- 3'n 

.

W hat was your plea? Guilty Not Guilty Nolo Contendere. If you pleaded guilty

or nolo contendere pursuant to a plea bargain, state the tenns and conditions of the agreement:

13. W ho was the attorney that represented you in the proceedings in state court? Identify whether

the attorney was appointed, retained, or whether you represented yourselfrro se (without counsel).
Name of Attomey Appointed Retained Pro se

arraignment and plea

trial/guilty plea -, .t.,% .

sentencing -V.- t. .
direct appeal .ex . l

1 st post-conviction pctition Qtj.tsk%C V'l-sn,..x qJ
1 from post conviction L.- d' 22: - '-I-LI>-VC.j e''''fappea

2nd post-conviction petition

appeal from 2nd post-conviction



State concisely every ground for wllich you claim that the state court conviction and/
or sentence is

unconstitutional. Sum marize brieqy the facts supporting each grouud
. Yotl m ay attach up to two

extra pages stating additional grounds and/or supporting facts. You m ust raise in this petition alI

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.
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. Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

Yes Z No. If no, explain why not: T c - ' ô -

First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

Yes No. If no, explain why not: louvxrd-s l'c#uje-. V Yv..e'.. txtq.r Dletcl-
A'
* * .

If yes, name of court: date petition tiled / / .

Did you receive an evidentiary hearing? Yes Z ''No. Did you appeal to the Nevada Supreme
Court? erYes No

. lf no, explain why not:

If yes, did you raise this issue? Z '-Yes No
. If no, explain why not:

w Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes No. If yes, explain why:

If yes, name of court: date petition Gled / / .

Did you receive an evidential'y hearing? Yes No. Did you appeal to the Nevada Supreme

Court? Yes No. If no, explain why not:

If yes, did you raise this issue? Yes No. lf no, explain why not:

. Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction ancl/or

tence overturned based on this issue (such as administrative remedies)? Z'' Yes No. lf yes,sen

explain'. 7-c' J l.o lekz- vxa.q rcevxt- #- t no+' k ..r
' Kx ' ; ', wt a ' A'ku Lou r. & e'I- .

State concisely every ground for which you claim that the state court conviction and/or sentence is

4



State concisely every ground for which you claim that the state coart conviction and/or sentence is

unconstitutiehal. Sum m arize briefly tNe fads supporting eacll ground. You m ay attavh up to two

extra pages stating additional grounds and/or supporting facts. You m ust rakqe in this petition all

grounds for relief that relate to this conviction. Any greunds not raised in R is petition will Iikely

be barred from being Iitigated in a subsequent action.
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Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

Yes Z  No. If no, explain why not: Sts el.t cc#$'.1z- ''' - Amsil-/etf': o-f
- 
a

. First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas comus?

Yes Z No. If no, explain why not: f eqa ex%.t- $ a.,,.t na-i- #ue .-. osa r Tc ;0 l
'-'sr ex .' a -> $ ko ) - ea c ' <. d ' .

If yes, nam e of court: date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to the Nevada Supreme

Court? Z'Ves No. If no, explain why not:

lf yes, did you raise this issue? Yes Z- No, If no, explain why not: vt I eto-i- %-tc
lko.,.d yk., .f.tse sleee-vsee.l-l a,rka ?0. ta--so4zeacêe.s .oc

Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes No. If yes, explain why:

If yes, name of court: date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to the Nevada Suprem e

Court? Yes No. lf no, explain why not:

If yes, did you raise this issue? Yes No. If no, explain why not:

Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction ancl/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. If yes,

explain:

State concisely every ground for which you claim that the state court conviction and/or sentence is

unconstitutional. Sum m arize briefly the facts supporting each ground. You m ay attach up to two

6



unconstitutional. Sum marize brielly the facts supporting each ground. You m ay attach up to two

extra pages stating additional grounds and/or supporting facts. You m ust raise in this petition all

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.

cRotx  t
I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

#k ,Amendment right to 'T - & :ut
Dil.>uçt ef Couevyt.tb

ased on these facts:
#k - .. . . u, . j . k+ w ,

' . c :zs r
. . 1 . k . - j .f. opM

flri..w- ..> e-xf'. 24... c : b .f- olke.r ccl.x e..s ioh +ç.'. . 1 ba îeJ oex 'T-ezq..,r ooex - Joexw,ki .'on
' ' k e ï-8- a e 'o ,'

T .$ . .$ . j. . , . r - .
. -. ,. k o l a

. 4 + . c ,i- .' e! ' l t- ( .1-,' '..a e r
' . c o ,. o,f kie. 

rp',..e-. '' /41.'e $,J
jAk . p

. , j jy j . - , l Z/:K - t t. w

j.-% . + - , m .. co ,., . ,k e r e
' v.w bh r. ' - Y vx W tM n

' la e. . .. .- lzl.e e.#.;# .0ex . I9tV

ic k l - .. + J 6(. ' - . -z$ o ' . +
' ' e-j ' -+ ' z4 l . 1 ,' JJ #' ' ' ..1-i.. rs ;e-$ e, o.b

+ # 'r. ' ' e c' ' -1' - l . . '

- J zwx 1- . ,(. o ' e. Y .
. ' î ) : o < vq o $

-'U - c ' ' t ( ; ex ' r * '' r -
' 

! . jt . j .j t .euz - f, oo . .c

Exhaustion of state court remedies regarding Ground *

Direct Appeal:
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Exhaastion of state court remedie: regarding Grfund 3:

Dired Appeal:
Did you raise this issue on direct apm al âom the conviction to the Nevada Supreme Court?

Yes Z  No. If no. explain why not: ...Tr.e..f<û:r1.'-: /a<llarar, a-1- Gu ale l

First Post Ctmvietitm :
Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

Yes X  No- If no, explain w:y not; t # $ .# r. ' -

: (,y

' 

- 9 ' . x

' 

%

If yes, nnme of court: - - -  -- - - . date petition filed / / .

Did you reteive an evidentiary hearing? Yes R ''No. Did you appeal to tlx Nevada Supreme

Court? Z'Wes No. If no, exple  why not:

if yes, did you raise this issue? Z'Yes No. If no, explain why not: -

. Seeond Post Cowvietion:
Did you raise this issue in a second petition for post convidion relief or state petition for habeas corpus?

Yes No. If yes, explain why: .

If yes, nnme of court (1a1 petition liled - / / .

Did you receive an evidentiary hearing? Yea No. Did you apm al to the Nevada Supreme

Court? Yes No. lf no, exple  why not;

If yes, did you raise this issue? Yes No. If no, explain why not:

> Other Proeeedings:
Have you pursued any other procedure/process in an attempt to % ve your conviction and/or

sentence overtumed based on this issùe (such as admlnisw tive remeiesl? p,'- Yes No. If yes,

explain: 't ' ' ' L.

fkie-l- txx J-e ( e-lu/zg , eï o ' I - . . - . - .. . .

D:54-F0rm
eft 1/97 *



r: .'e. 3 . '-l-ke e.x ..J
tName of person who wrote this
complaint if not Plaintiff)

(Signature of Plaintio

'--'t zp 2.,x,0
(Date)

(Signature of adorney, if any)

(Attomey's address & telephone number)

DECLARATION UNDER PENALTY O F PERIURY

I understand that a false statement or answer to any question in this declaration will subject me to

penahies of perjury, I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAW S OF
THE UNITED STATES OF AM EW CA THAT THE FOREGOING IS TRUE AND CORRECT.

See 28 U.S.C. j 1746 and l 8 U.S.C. 9 1621 .

sxecuted at 2.A.f .ç.. on 2. () .
(t-ocation) ate)

#1.-, z---
(Signature)

qbws-b
(Inmate prison number)



IN THE SUPREME COURT OF THE STATE OF NEVADA

EDDIE JAMES THOMAS,
Appellant,
VS.

THE STATE OF NEVADA,
Respondent.

Suprem e Court No. 51156

Distrid Coud Case No. C219039

REM IU ITUR

Charles J. Shod, Clark District Court Clerk

Pursuant to the rules of this coud, enclosed are the following:

Certified copy of Judgment and Opinion/order.

Receipt for Remittitur.

DATE: May 20, 2008

Tracie Lindem an, Clerk of Courl

By:
Deputy Clerk

cc (without enclosures):
Hon. Valorie Vega, District Judge
Attorney General Catherine Codez Masto/carson City
Clark Coblnty District Attorney David J. Roger

. Eddie James Thomas

RECEIPT FOR REMIU ITUR

Received of Traoie Lindeman. Clerk of the Supreme Coud of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on .

District Court Clerk

rbfh l ,.., I .



Case 3:09-cv-0O455-HDM-RAM Document 17 Filed 07/12/10 Page 1 of 6

l

2

3

4

5

6 UNITED STATES DISTRICT COURT

7 DISTRICT OF NEVADA

8

9 EDDIE JAMES THOMAS , JR . ,

l 0 Petitioner, Case No . 3 : 0 9-CV-0O4 55-HDM- (RAM)

11 vs . ORDER

12 JAMES BENEDETTI , et al . r

13 Respondents .

14

15 Petitioner has submitted an amended petition ( #11 ) . The

16 court has reviewed it pursuant to Rule 4 of the Rules Governing

17 Section 2254 Cases in the United States District Courts .

18 Petitioner must f urther amend the petition .

19 Ground 1 is actually two separate claims . First,

20 petitioner alleges that he did not receive adequate notice that the

2 1 prosecution intended to seek adjudication of him as a habitual

22 criminal . Second, he alleges that his counsel provided inef f ective

23 assistance by not objecting to the lack of adequate notice . The

24 inef f ective-assistance claim is distinct f rom the underlying claim

25 and should be pleaded in a separate ground . See Kimmelmann v .

2 6 Morrison, 477 U . S . 365, 373-74 & n . 1 ( 198 6) .

27 Also in ground 1, petitioner argues that Nev . Rev . Stat .

28 (; 34 . 81 O is not an adequate and independent state-law reason f or
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1 denying relief. This argument is premature. Respondents would

2 first need to move to dismiss ground 1 because of procedural

3 default before this argument becomes relevant.

4 In ground 2, petitioner first alleges that the

5 prosecution did not conduct a hearing fifteen days before

6 sentencing on whether petitioner's prior convictions were obtained

7 with the effective assistance of counsel. This allegation has two

8 defects. First, the Constitution does not require a particular

9 method of proving the existence of prior convictions that are used

10 to support a finding of habitual criminality. Dretke v. Halev, 541

11 U.S. 386, 395-96 (2004). Second, the state statutes that

12 petitioner cites do not support his allegations. Ihe prosecution

13 may charge petitioner with being a habitual criminal either in the

14 criminal information or in a separate filing after conviction of

15 the primary offense. If the prosecution chooses the latter method,

16 then sentencing must occur no less than 15 days after the filing of

17 habitual-criminal charges. Nev. Rev. Stat. 5 207.016(2). If there

18 is some question about the existence of the prior convictions, then

19 the state district court must conduct a hearing on the matter, but

20 nothing requires that hearing to be separate from, let alone

21 fifteen days before, the sentencing hearing. See Nev. Rev. Stat.

22 f 207.016(3). This part of ground 2 is without merit on its face,

23 and amendment cannot cure the defectx

24

25

26 l
To the extent that petitioner is claiming that he did not

27 receive adequate notice of the intent to seek habitual-criminal
adjudication, ground 2 duplicates ground 1, and the court would

28 dismiss it for being redundant.

- 2-
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1 Second, petitioner alleges that counsel provided

2 ineffective assistance because counsel did not raise the above-

3 discussed issue before petitioner was sentenced. A petitioner

4 claiming ineffective assistance of counsel must demonstrate (1)

5 that the defense attorney's representation nfell below an objective

6 standard of reasonableness,'' Strickland v . Washinqton, 466 U.S.

7 668, 688 (1984), and (2) that the attorney/s deficient performance

8 prejudiced the defendant such that ''there is a reasonable

9 probability thatz but for counsel's unprofessional errors, the

10 result of the proceeding would have been differenty'' id. at 694.

11 nETlhere is no reason for a court deciding an ineffective

12 assistance claim to approach the inquiry in the same order or even

13 to address b0th components of the inquiry if the defendant makes an

14 insufficient showing on one .'' Id . at 697. Counsel did not perform

15 deficiently, because, as noted above, the statutes do not require

16 what petitioner alleges that they require.

17 As with ground 1, petitioner argues that Nev. Rev. Stat.

18 5 34.810 is not an adequate and independent state-law reason for

19 denying relief. This argument is moot because the court is

20 dismissing ground 2 for lack of merit.

21 Ground 3 clarifies a vague allegation of how petitioner

22 was adjudicated to be a habitual criminal. In the original

23 petition (44), petitioner appeared to allege that the prosecution

24 was relying upon multiple counts from one prior judgment of

25 conviction to justify treatment of petitioner as a habitual

26 criminal. Nev. Rev. Stat. 5 207.010 does not allow prior judgments

27 of conviction to be used that way. Rezin v. State, 596 P.2d 226,

28 227 (Nev. 1979). Accord, Halbower v . State, 606 P.2d 536, 537

- 3-
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1 (Nev . 1980). The court gave petitioner leave to amend to allege

2 what one prior judgment of conviction was used this fashion.

3 ground of the amended petition (#ll)r the claim has changed.

4 Petitioner was convicted of five counts of statutory sexual

5 seduction. The trial court imposed the enhanced sentence for

6 a habitual criminal on a11 counts, with some terms running

7 concurrently and some terms running consecutively. Petitioner now

8 alleges that the trial court should have applied the enhanced

9 sentence as a habitual criminal to only one count of statutory

10 sexual seduction. However, Nev. Rev. Stat. $ 207.010 authorizes a

11 habitual-criminal sentence for each count. Ground is without

12 merit on its face.

13 Ground 4 contains multiple claims. In paragraphs 1,

14 and through l5r Petitioner again alleges that the prosecution

15 violated Nev. Rev . Stat. 5 50.090 when witnesses testified about

16 his prior sexual conduct. The court already has explained

17 petitioner once that 50.090 prohibits him from inquiring into the

18 victim's prior sexual conduct, but the statute does not prohibit a

19 witness from testifying against petitioner about his prior sexual

20 conduct. Petitioner needs to omit allegations concerning $ 50.090

21 from his second amended complaint.

22 In paragraphs through petitioner also argues that

23 the prosecution violated a witness' privilege against self-

24 incrimination, guaranteed by the Fifth Amendment. 'AA defendant has

25 no standing to argue that a witness' effort to exercise the

26 privilege against self-incrimination was in some way undermined.''

27 United States v. Ceniceros, 427 F.2d 685, 689 (9th Cir. 1970)

28 (citing Bowman v. United States, 350 F.2d 913, 915 (9th Cir.

- 4-
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1e.<v .t>t'
1 1965)). Petitioner needs to omit allegations concerning the

2 privilege against self-incrimination from his second amended

3 complaint.

4 In addition correcting the defects noted abover

5 Petitioner needs to re-allege other grounds amended

6 petition, or they will be waived. Kinq v . Ativehr F.2d 565,

7 567 (9th 1987).

8 Petitioner has submitted an application to proceed in

9 forma pauperis (#13) The application is moot because petitioner

10 has paid filing fee.

11 Petitioner has submitted a motion for appointment of

12 counsel (#14). Whenever the court determines that the interests

13 justice so requirer counsel may be appointed to any financially

14 eligible person who is seeking habeas corpus relief. 18 U.S.C .

15 5 3O06A (a)(2) (B). *'lTlhe district court must evaluate the

16 likelihood of success on merits as well as the ability of the

17 petitioner to articulate claims pro se light of the

18 complexity of the legal issues involved.'' Wevgandt v. Look, 718

19 F.2d 952 (9th 1983). There no constitutional right

counsel in federal habeas proceedings. Mccleskev v. Zant, 499 U.S.

(1991) %he factors consider are separate from the

22 underlying elaims, but are intrinsically enmeshed with them.

23 Wevqandt, 718 F.2d at 954. After reviewing the petition, the court

24 concludes that appointment of counsel is warranted.

THEREFORE ORDERED that the application to proceed

26 in forma pauperis (#13) DENIED as moot.

27 IT IS FURIHER ORDERED that the motion for appointment of

counsel (#14) is DENIED .
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1 IT IS FURTHFR ORDERED that grounds 2 and of the amended

2 petition (#11) are DISMISSED .

3 IT IS FURTHER ORDERED that the clerk of the court shall

4 send Petitioner a petition for a writ of habeas corpus pursuant to

5 28 U .S.C. $ 2254 form with instructions. Petitioner shall have

6 thirty (30) days from the date that this order is entered which

7 to file a second amended petition to correct the noted

8 deficiencies. Failure to comply with this order will result in the

9 dismissal of grounds and 4.

10 IT IS FURTHER ORDEREZ that petitioner shall clearly title

11 the second amended petition as such by placing the phrase 'ASECOND

12 AMENDED'' immediately above nPetition for a Writ of Habeas Corpus

13 Pursuant 28 U.S.C. 5 2254'' on page 1 in the caption, and

14 petitioner shall place the docket number, 3:09-CV-00455-HDM-(RkM),

15 above the phrase ''SECOND AMENDEDZ'

16 DATED : July 2010.

17 .D T 
,Ji .'w%

18
HOWARD D . MCKIBBEN

19 United States District Judge

20

21

22

23

24

25

26

27

28

- 6-
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AXM RK 
'PIE couarDISTRICT COURT5

; CLARK COUNTY, NEVADA

';

THE STATE OF NEVADA,8

9 R aintiff'
. CASE NO. C21903910 

w s.

DEPT. NO. 1111
EDDIE JAMES THOMAS

lz * 801243

13 Defendant
.

14

15

JUDGMENT OF CONVICTION16

(JURY TRIAL)1T

1:

The Defendant previously entered a plea of not guilty to the crimes of COUNTS 11:
4

x - 5 - STATUTORY SEXUAL SEDUCTION (Categoe C Felony)
, in violatlon of NRS

21 200.364, 200.368: and the matter having been tried before a jue and the Oefendant
?'2 K- n found guilty of the crlmes of COUNTS 1 - 5- STATUTORY SEXUALhaving
23

SEDUCTION (Category B Felony), in viol/tion of NRS 200.364. 200.368; thereafter, on24 '

the 19TH da# of April
, 2907, the Defendant was present in coud for sentencing with his2,

a counsels, MACE J. YAMPOLSIW , ESQ. and MICHAEL D. PARIENTEI ESQ. , and

27 gnnd cause appearing
,

28 RECEN ED

MAY l 1 2923
: <'k1 r * 64ERK OF THE COUBT
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1 THE DEFENDANT IS HEREBY ADJUDGED guil of said ofenses under the
a Small Habitual Criminal St

atute and, in addition to the $25.00 Administrative
z

Assessment Fee, $150.00 DNA Analysis Fee including testing to determine genetic
4

markers, and $800.00 Psychœsexual Evaltlation Fee, the A fendant is SENTENCED5

6 to the Nevad: > padment of Correctlon: (NDC) as follows: AS TO COUNT 1 - TO A

? MAXIMUM of 7W 0 HUNDRED FORTY (240) MONTHS with a MINIMUM Parole

Eligibility of NINETY-SIX (96) MONTHS; AS TO COUNT 2 - TO A MAXIMUM of 7W 0
9

HUNDRED FORTY (240) MONTHS with a MINIMUM Parole Eligjbility of NINETY-SIX10

. (96) MONTHS, COUNT 2 to run CONSECUTIVE to COUNT 1: AS TO COUNT 3 - TO11

ta MAXIMUM of > 0 HUNDRED FORW  (240) MONTHS with a MINIMUM Parole

13 Eliglbility of NINETY-SIX (96) MONTHS, COUNT 3 to run CONSECUTIVE to COUNTS
14

1 & 2; M  TO COUNT 4 - TO A MAXCMUM of m O HUNDRED FORW  (24Q) MONTHS
j5

with a MINIMUM Parole iliglbil? of NINETY-SIX (96) MONTHS, COUNT 4 to run16

$: CONCURRENT w11 COUNTS 1, 2. & 3; AS TO COUNT 5- TO A MAXIMUM of > 0

1: HUNDRED FORTY (240) MONTHS with a MINIMUM Parole Eligibility of NINED -SIX

'' S COUNT 6 to run CONCURRENT with COUNTS 1
, 2, 3, & 4: with FOUR(96) MONTH ,

*20

HUNDRED FORTY-EIGHT (448) DAYS credit for tlme served.
21

22

23

K >24 DATED this 30 day of April, 2007
25

X28 . 
sjj

27 VALORIE J
. VE e

2: DISTRICT JUDGE

2 s:wormsuoc-xv $ cv4r23Qcny

rsu.'.-uJ.,q ç 1 d q -
- 0. . w'gw
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l 2. On February l0, 2006, an Amended Information was liled charging Defendant

2 with five (5) counts of STATUTORY SEXUAL SEDUCTION (Felony - NRS 200.364.

3 200.360. Additionally, Defendant was plated on notice that, in accordance with NRS

4 207 ê10 pun' ishment imposed pursuant .io .tào above-state' d habitual criminal statute would

5 be urged upon this Court if Defendant was found guilty on any of the primary offenses.

6 3. A jury trial in the mall:r began on February 26, 2007 and concluded on March

7 1 , 2û07. On March 1, 2007, the jury retumtd a vtrdict of guilty as to ;ll five (5) counl.

8 4. Srntrncing took place on April 19, 2007. In addition to the $25.00

9 Adminislrative Assessment Fee, $15'0.00 DNA Analysis F:e including testing to detennine

10 gendic m arkers, and $800.00 Psycho-sexual Evaluation ' Fee. this Court sentenced

1 l Defendant to the Nevada Department of Corrections @ DCI as follows: COUNT 1 -

12 MM IMUM of TWO HIJNDRED FORW  (240) MONTHS with a MINIMUM parole

13 eligibility of NINEW -SIX (96) MONTHS; COUNT 2 - MAXIM UM pf TW0 HUNDRED

; 14 FORW  (240) MONTHS whh a Mm IMUM parole eligibility of NINEW -SIX (96)
# 15 M ONTHS, to nm CONSECW IVE with COU NT 19 COUNT 3 - M AXIM UM  of TW O

*16 HUNDRED FORTY (240) MONTHS with a MINIMUM parole eligibility of NINETY-SIX

17 (96) MONTHS, to run CONSECUTIW  With COUNTS l & 29 COUNT 4 - MAXIMUM of

l 8 TWO HUNDRED FORW  (240) MONTHS with a MINIMUM parole eligibility of

19 NINETY-SIX (96) MONTHS, to run CONCURRENT with COUNTS 1, 2 & 39 CoIJNT 5 -

20 MAXIM UM of TWO HUNDRED FORTY (240) MONTHS with a MINIMUM parole

21 eligibilily of NINETY-SIX (96) MONTHS, to run CONCUM ENT with COUNTS 1, 2, 3 &

22 4. W ith FOUR HUNDRED FORW -EIGHT (448) DAYS credit for time served. ludgment

23 of Conviction was entered pn M ay 1, 2007.

24 5. On M ay l6, 2007. Defendant Gled a Notice of Appeal with the Nevada

25 Supreme Court. n e Nevada Supreme Court affirmtd Dtfendant's Judgment of Conviction

26 on December 10, 2007.1 Remittilur issued on January 4, 2008.

27

28
' Thomas v. State, case No. 49486.

2 pAwl>rxxlswolutkuyixtua- No'lzel.-
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. IN TH E SUPREM E COURT OF THE STATE OF NEVADA

EDDIE JAM ES 'ITIOM AS, No. 49486

Appenant, y j k E pV8.
TH'R STATE OF NEVADA
Respondent. BEC 1 B 2*

-  . . + E- =< r.
. ORDER 0F AFFIRM ANCE W '

n is is an appeal Fom a judm ent d conviction, pursuant to a

jury verdick of statutory sexual seduction (counts 1-V). Eighth Judidal

Diàtrict Court, Clark County; Valorie Vega, Judge. . 'l'he distrid court

' adjudicated appellant Eddie James R omas as a habitual em'minnl and

sentenced him to serve tlu'ee consecutive prison tetm . of 96-240 m onths

. (counts 1-11D and two prison terms of 96-240 months (counts IW V) to nm

cope= ently with counts 1-HI.

n om as contends that the distrid court com m itted manifest

ea or by adm itting prior bad act evidence at krial. Specifcally, n om as

dnivnp that Ms 1995 convicikon for sexual assault was too remote in time,
and that the m ore recent allegation, for conduct involving the instant

virrkim  in Texas, was not proven by dear and'convincing evidence. Thomas

further argues that the prior ba: acts were adm itted, iu W olation of NRS

œ

.,x,a *  -)ç- ... 0
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48.04542), to prove that he was 'Tacting in conformity therewithj'' and that

the prejudicial nature of the evidence outweighed any potential probative

value. W e disagree with Thom as' contention.

'l'he record reveals that the district court conducted a

Petrocelli henringl and determ ined that the prior bad ac'ts were relevant

to m otive, proveu .by clear antl convinci.ng evidence, and m ore probative

than prejudicic z W e agree. W e. note khnt the district court did not

provide the jury with a limitina insAruction prior to the introduction of theM  
v  m =

evidence, informing them that the evidence could not #
.: .çpmsidered to

show criminal pp - -disposihon but only for the limited' pm w ses allowable

under NRS 48.04542), because defense cotmsel objeded to the State's

profered instruction and expressly requested, for tadical reasons, that

the district cottrt not provide such an inntruction at that time
.3 A nd

lpetrocelli v. State. 101 Nev. 46, 692 P.2d 503 (1985), mode ed on
other arounds bv Sonner v. State. 112 Nev. 1328, 930 P.2d 707 (1996).

zsee - i--gh.-#...,-S<n n 113 Nev. 1170, 1176, 946 P.2d 1661, 1064-65
(199W; see also D dbetter v. State. 122 Nev. 252, 261-62, 129 P.3d 671,
678-79 (2006); Rhvmes v. State. 121 Nev. 17, 21y 107 P.3d 1278, 1281
(2005).

3see Tavares v. State. 117 Nev. 725, 30 P.3d 1128 (2001).

œ
Nrœxaa

2
(o) j<a .>
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9

Thom as does' not allege on appeal that the jury was' not properly

instructed prior to deliberations. Accordingly, we conclude that the

distric't couz't did not err in adm itting the prior bad act evidence.

Having considered Thom as' contention and concluded that it is

without m erit, we

. . ORDER the judm ent of convietion AFFIRM ED.4
l

J.
Gi s

1.

. J.
Saitta

4Because n om as is kepresented by counsel in tM s m atter
, w e

deeline to grant bim permission to fzle doc= ents in proper person in this
couA. See N'.RAP 46*). Accordingly, this coM  shall take no action and
shall not consider the proper person docum ents Thom as has submitted to
this couz't in this m atter.

QP
- nx

3
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l ORDR t' '
oavmRoosR NAk Flton2 clark County District Attomey QRIQIx
evada Bar #002781 jj ;3 CARRIE MORTON ? 3 12 ?j 'ô

tChief D pe uty District Attorney
4 Nevada Bar #0010160 x

200 Lewis Avenue J,.1.5 
Las ve as xevada 891:5-2212 cœax loccoea.r!I

-h5(m(702) 6
6 Attonwy for Plaintiff

7 DISTRICT COURT
CLARK COUNTY, NEVADA

8 Tlœ  STATE OF NEVADA,
)

9 Plaintiff,
CASE NO: C219039

10 -vs- .
DEPT NO: 11

l l EDDIE J. THOM AS,
Eddie zam es n om as

12 #0801243

l 3 Defendant.

l 4
fINDINGS OF FACL CONCLUSIONS OF

15 LAW  AND ORDER

16 DATE OF HEARING: April 15, 2008
'l-lc  OF I'IEARJNG: 9:00 A .M .

17

18 THIS CAUSE having come on for hearing before the HONOM BLE JUDGE

,9 VALERIE VEGA , District Judge, on the 15lh day of April, 200:, the Petitioner not being

20 present, Proceeding in Forma Pauperis, the Respondent being represented by DAVID

2 l ROGER, District Attorney, by and through CARRIE M ORTON, Deputy District Attorney,

22 and the Coull having considered thr mltter, sncludihg briefs, trénscripts, argulints

23 counsel, and documents on file herein, now therefore, the Court makes the following

;,..? 24 findings of fact and conclusions of law:
-7-1 i FmomGs oy- FACTx 
e /1

@ --< ) l on January 3c, 20c6- an Information was sled charging Eddie J. nomas2 .R' 
.- zl--

-, u 1 (hereinafler tfDefendant'') with two counts of STATUTORY SEXUAL SEDUCTION
,.6 a o
r- 2: (Felony - NRS 200.364, 200.368).

Rl#/PE%X:SW<)Fk*lhingJ#:eWN4126eI.:oc



1 6. 0n, February 2l, 2008, Defendant filed the instant Petition for W rit of Habeak

2 Corpus (Post-convictionl.z The State llled a Response and Motion to Dismiss Defendant's

3 Petiticn for Writ of Habeas Corpus (Post-conviction) on April 10, 2008.
4 ' 7. On April 15, 2008, this Court denied Defendant's Pdition fof W rit' of Habtas

5 Corpus (Post-conviction) and based its decision upoà tlw followinj: .
6 a. Defendant's petition is defective in a numbe.r of resm cts; lncluding the lack

7 of verilication.

8 8. Even if this Court were tc consider Dtfendant's petition, Defeùdant's petition

i d because it has no'mirit ' ' '9 would be den e

10 a. Deftndant's claims regarding the sufficiin' cy of the evidence to convicthim

and improper admission of evidcnce are not properly raised in tllis petition

12 because they slw uld have been ruised tm appeal; and

13 b. Defendanl received effective assistance of counsel. '

14 9. n is Coud finds that since Defendant's petition can be resolved without

15 expanding the record, Defendant's motion for an ovidentiary hearing should be denied.

16 CONCLUSIONS OF LAW  .

17 1. Nevada Revised Statute 34.730 requires that a petition must be verified by the '

l 8 pqtitioner. Defendant's failure to verify the petition may, in the coui s discretion, preclude

19 consideration of Defendant's petition as well. See Mfle.e v. State, 12t Nev. 383, 91 P.3d 588

20 (2004) (holding that once the district court aquifes jurisdiction by the timely filiilg of the

2 l r.pethion for the wril, any defects in the petition may be ctlqed by amendment. even aher the
22 stalptory time limit for filing the pelition has elapsed).

23 ///

24 /

25

26

27 (. .
... 

: ., ( y ,.x yt , .2: 
1 oo February 22, 200% Derendanl again 51ed a Nolice of Appeal to the Nevgda Supreme Court. Thoma v. Slate. Cws:
No. 51 156.

3 Mwpm x a wpingln-enml.-
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1 2. Under NRS 34.81 04 l)(b)(2) and Franklin v. State, 1 10 Nev. 750, 877 P.2d

2 1058 (1994), issues that a defendant failtd to raise on direct appeal, are deemed waived. As

3 such, those claims are barred, and courts will not consider them . Nevàda Revised Ntatute

4 34.81 0(1)(b)(2) provides as follows:

5 l . n e court shall dismiss a petition if the cotirt determines that: '

6 (b) The petitioner's conviction was the result of a trial and the grounds for the
petitlon could have been;

7
(2) Raised ip a dirqct appeal or a prior petition for a writ. of habeas cnrpus or8 
post-convictlon rellef; unless tlq cpurt finds bptj cause for the fallure to

. present the grounds and actual preludlce to th'e petltloner,
9

10 RA lawyer may properly makt a tactical determination of how to run a trial

1 1 even in the face of his client's incomjrehension or even explicit disapproval.'' Brookhart v.

12 Janis, 384 U.S. la 8, 86 S.Ct. 1245 (1966). n e client may make decisions regardi:g' the ' '

13 scope and ultimate objectives of representation. but the trial lawyer alone is empowered to
14 make decisions regarding legal tactics. Rhyne v. State, 1 18 Nev. 1, 8, 38 P.3d 163, 167 '

15 (2002).

' 16 4. ln the case of court appointed counsel, Stlolnce'counsel is appointed, tie dar

17 to-day conduct of the defense rests wlth the attorney. He, not the client, has the immediato '

l 8 and ultimate-responsibility of deciding if and when to object, which witnesses, if any, to call, '
l 9 and what defenses to develop.n 1d., citing Wainright v. Sykeh 433 U.S. 72, 93, 97 S.Ct. 2497

20 (1977$ Counsel's strategy decision is a 'ttactical'' decision and will be Nirtually

2 1 unchallengeable absent extraordinary circumstances-'' Dolœman v State, l 12 Nev. 843, 846,

22 921 P.2d 278. 280 (1996); Howard v, State, l06 Nev. 713. 722, 800 P.2d 175, l80 (l990)i

23 Strickland v. Washington, 466 U.S. 688, 691. 104 S.Ct. 2052, 2066 (1984).
24 In order to aqsert a claim for ineffective assistance of counsel the defendant

25 must prove that he was denied çtreasonably effective assistance'' of counsel by satisfying the

26 two-prong test of Strickland v. Washinglon, 466 U.S. 668, 686-687, l 04 S.Ct. 2052, 2063-

27 2064 (1984: State v. L ove, l 09 Nev. 1 136, 1 13% :65 P.2d 322, 323 (1993). Under this test.

23 the defendant must show first that his counsel's representation fell below an objective '

4 p:lwlpaxzshl?oFkulyinwnmdxlj7zKlk-
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1 standard of reasonableness, and second, that but for counsel's errors, there is a reasonable .

2 probability that the result of thc proceedings would have bee: different. Strîckland, 466 U.S.

3 at 687-688 and 694, 104 S.Ct. at 2065 and 2068; Warden v. Lyonh 100 Nev. 430, 432, 683

4 P.2d 504, 505 (19:4) (adopting Stritkland two-part tesi in' Nwada).

5 6. ''Effective couàsel does not mean errorless counsel, but rather colmsel whosè

6 assistance is çlwjilhin the range of competence demanded of attorneys in criminal cas'es.'g'

7 Jackson v. Warden, 91 Nev. 430, 432, j37 è.2d 473, 474 (1975) (quoting McMann v.

8 Richardson, 397 U.S. 759, 771., 90 S.Ct. 1441, 1449 (1970$. Based on the above law, the
f i idering allegations of ineffective assistance of coun' sel

, is ççnot to pass9 role p a court n cons

10 upon the merhs of the action not taken but to dvtermine whethtr, under the pm icular facts

l l and circumstances of the case, trial counsel failed to rbnder rea onably effective assistancm''

l 2 Donovan .v. State, 94 Nev. 67l , 675, 584 P.2d 70$, 7 l 1 (1978) (citing Cooper v. Fitzharris,

13 551 F.2d l 162, l l66 (9th Cir. 1977:.
' 14 7. n is analysis does not mran that llle court E'should second guess. reasoned

#15 choices between trial tactics nor does it mean that defense counsel, to protect himself against
' 

16 allegations of inadequacy, must make every conceivable motion no matter how rem ote the

1 7 possibilities are of success.'' Donovan, 94 Nev. at 675, 584 P.2d at 71 1 . In essence, the

l 8 ccurt must Qjudge the reasonableness of counsel's challenged conduct on the facts of the
l 9 particular case, viewed as of the time of counsel's conduct'' Strickland, 466 U.S.' at 690, l04

20 S.Ct. at 2066.

2 l 8. Even if a defendant can demonstrate that his counsel's 'representation fell

22 below an objedive standard of reasonàbleness, he must still demonstrate prejudice and'show

23 a reasonable probability lhat, but for counsel's errors, the resultof the trial would have been

24 difrerent. McNelton v. State, l 15 Nev. 396, 403, 990 P.2d 1263, l 268 ( 1999) (citing

25 Strickland, 466 U.S. at 687). C$A reasonable probability is a probability suffkient tè

26 undermine confidenct in the outcome.'' 1d. (citing Strickland, 466 U.S. at 687-:9, 694).

27 9. Counsel is not required to raise every issue Defendant felt was p' elinent to the

28 case. Ennis v. State, 122 Nev. 694, 137 P.3d 1095, 1 1 03 (2006). Also, trial éounse! need éot '

5 P:le m WON %lyingle*1N072*!.<x
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. l lodge futile objedions. 1d. Rather, Defendant must show that but for counsel's errors
, 'there

2 iy-g.reasonable probability that the' result in 1he case would be different
. 1d. at l 102.

3 l0. If a petition can be resolved without expandlng the record
. then no evidentiary

4 hearing is necessary. M arshall v. State, 1 10 Nev. l 328, 885 P.2d 603 (1994); Mann v. zslate,

5 1 !E Nev. 351, 356, 46 P.3d 1228, 1231 (2002)- -
6 l 1 . A defendant must prove that he is enthled to an evidentiary hearing

. M ann,
7 1 1 8 Ntv. at 356, 46 P.3d at 1 23 l ; Pellegrini, l l 7 Nev. al 883, 34 P.3d at 534.

8 12. NRS 34.770* provides the manner in which the district court decides a post

9 conviction proceeding:

10 1. n e judxe or Justice, npon review of the returft answer
and all suppo Nrtlng documeùts which are 5le ,d shall determine1 1 
whether an evidentiary hearing is required. A pitkioner must notb
v discharMed or committed to tlw custody ot a person other than12 the t' igponëent unless an evidentiary heanng js held.

l 3 2. If the ju gd e or justice determines that the petitioner is noti
tIe4 to relief an4 an eïidentiag hqaring is not required, heent14 shall dlsmiss the petltion mthout a earlng

.

l 5 ORDER

16 THEREFORE, IT IS HEREBY ORDERED that Defendant's Petition for a Post-

l 7 Ccnviction Writ of Habeas Corpus and his Motion forii Evidentiary Hearing jhall be
, and

l 8 are, hereby denied.
Qe @AA-rEo this I day or , 2008.19 D

20

21

22 M

23 DAVID ROGER
DISTRICT ATTORNEY24 
Nevada Bar #002781

25
BY

26
chief De uty District Attom ey27 Nevada Yar #00l0l6p

28 cM/M R/slb
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