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Name and location of courta and name ofjudge, that entered thejudgment of conviction you are
. uvsxvx' w . k'.' xus ,0.., ' sv% &. k tukxtyx % u.k %QXNchallenging: .v: . .

Avx < sdasyear)2. Full datejudgmcnt of conviction was enterediéke / 3% /,k.+ . (mont
U Yes No

. Date appeal decided: W.. f3xQt l'Xtkj .3. Did you appeal the conviction?

4. Did you tile a petition for post-conviction relief or pedtion for habeas corpus in the state court?

1 Yes No. If yes, name tàe court and date the pctition was filed: lçàe.iu-, -><.

va...- /ox.N fzyxtksq. Did you appeal from the denial of the petition for

1 yes No. oate the appealpost-conviction relief or petition for writ of habeas corpus?

Qt / >-< l Tkthtq Have all of the grounds stated in this petition been presented to thewas deoided:
t- Yes JNo. If no, which grounds have not? xno$. 4.7:6state supreme court?

Date you are mailing (or handing to corrcctiona.l officer) this petition to this court: / (? / I 6 
.

Attach to this petltion a copy of all state court written decisions regarding this conviction
.
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6. Is is the tirst federal petition for writ of habeas com us challenging this conviction? 't Yes

No. If no, what was the prior case number ?3:YN-t-4. Kœ%7j . And in what court was
the prior action Gled? 

.

W as the prior action - denied on the merits or dismissed for procedural remsons (check

7.

one). Date of decision: t'=. / t% / . AI'e any of the issues in this petition raised in the
prior petition? Yes 'J No. If the prior case was denied on the merits, has the Ninth
Circuit Court of Appeals given you permission to tile this successive petition? Yes No

.

Do you have any petition, application, motion or appeal (or by any other means) now pending in
any court regarding the conviction that you are challenging in this action? -  .. Yes V No.
If yes, state the name of the court and the nature of tbe proceedings:

f thejudgment orconviction being challenged: %U>%ok1.X % .
8. case number o

x 
' 

..-9. Lengt: and terms orsentenoets): rx.k- x.x cxx vk-xGh -rt NG% .- 'k .'m% .

10 start date and projected release date: 'Nkstx , %.N 'KEV.C.C- .

1 l . What was (were) the offbnsets) for which you were convicted: '
. +x. $ 

.

what was your plea? Guilty Y Not Guilty Nolo Contendere. If you pleaded guilty
or nolo contendere pursuant to a plea bargain, state the tenns and conditions of the agreement:

13. W ho was th: attorney that represented you in the proceedings in state court? Identify whether

the attorney was appointed, retained, or whether you represented yourselfpro se (without counsel).
Name of Attorney ' Appointed Retained Pro se

7arraignment and plea .
trial/guilty plea . .

Jsentencing .
direct appeal V-pqkx't..'tkvn %.%kas.Nnk4hkl$

1st post-conviction petition t%%+4h fro Stlvxxxefl N..Z
appeal from post conviction t Nkhzo 6$$54:/8.:$.1:94.3
2nd post-conviction'pdition

appeal from 2nd post-conviction

2
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State concisely everr ground for which you claim that tlle state court conviction and/or sentence is

unconstitutional. Summarize brieqy tlle factq supporting each ground. You may attack up to two

extra pages statlng additional grounds and/or supporting facts. You must raise in this petititm aII

grounds for relief that relate to this conviction. Any grounds not raised in this petition will Iikely

be barred from being Iitigated in a subsequeat actioh.

GROUND I

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

'N'Nr. ç.''rx Aq'N $ 'lkrx Amendment rigut to a. G . ' Npk-ywa ,
based on these facts:

. w. yx . vq ,
'

xs . &u.G <
û

. x ' ' 
. .

. ù& kx
Xwkv.vA kx.fn t' t.ff'k V/ttvA q-xkv  n  kRkfrùltle '-7'fvvZd> t- x=

f' ixsfx.t-nêa'hk

Exhaustion of state court remedies regarding Ground 1:

3
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. Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Suprem e Court?
a kx ,. i

--'l'>q No. If no, explain why not: ---'- NYes

i:z .

First Post Conviction:

Did you rai e this issue in a petition for post conviction relief or state petition for habeas comus?
. .. 

h 
..YQ Yes No. If no, explain why not: N*M *' N

.Sc) - ' . ('h ï
. >

If yes, name of court: ' - - date petition filed 1-.1-. / as /3..1'') .
Did you eoeive an evidentiary heming? Yes No. Did you appeal to the Nevada Supreme

court? Yes No. If no, explain why not:

If yes, did you raise this issue? kl Yes No. If no, explain why not:

w Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habems oom us?

Yes No. If yes, explain why:

If yes, name of court: date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to the Nevada Supreme

Court? Yes No, lf no, explain why not:

If yes, did you raise this issue? Yes No. If no, explain why not:

* Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. If yes,
explain:

State concisely every ground for which you claim that tlle state court conviction and/or sentence is

4
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upconstitutiopal. Sllmmarize brielly the facta supporting each groupd. You may attach up to two

extra pages stating additional grounds and/or supporting facts. You must raise iu this petition aIl

grouads for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being Iitigated in a subsequent actioh.

GROUND Z

I allege that 'my state court conviction and/or sentence are unconstitutional, in violation of my

.-. w. :v, spuy' wx .Amendment right to kys Q(?!'N
based on these facts:

. 
-

( . . . u 
..y

k

$ N. $
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Ecy . &tt-
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. . , e

Exhaustion of state coul't remedies regarding Ground 2:

Direct Appeal:

5
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Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

) Yes No. lf no, explain why not:

e First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

JYes No. If no, explain why not:N.

If yes, name of court: date petition tiled t. / / .

l No. Did you appeal to the Nevada SupremeDid you receive an evidentia!y hearing? Yes - :.

( Yes No. lf no, explain why not:Court? w

If yes, did you raise this issue? Yes No. lf no, explain why not:

w Second Post Conviction:

Did you raise this issue in a second petition for pos-t conviction relief or state petition for habeas comus?

Yes No. If yes, explain why:

If yes, name of court: date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appcal to the Nevada Supreme

Court? Yes No. If no, explain why not:

lf yes, did you raise this issue? Yes No. If no, explain why not:

Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your oonviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. If yes,
explain:

State concisely every ground for which you claim that the state court conviction and/or sentence is

unconstitutional. Summarize briellr the facts supporting eac: ground. You may attach up to two
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extra pages stating addltional grounds and/or supporting facts. You must raise in this petition aII

grounds for relief that relate to this conviction. Any grounds not raised in this petition will Iikely

be barred from being litigated in a subsequent action.

G ROUND 3

I allege that my state court conviction and/or sentence are unconstitutionals in violation of my

'S''''''--- Amendment right to k
--àl. . t LU-%CLL' k'lVlk'n .. '>h q

based on these facts:

V k * '

xxà, o '?o ' . '

s . .. . , . j 'k
v v W
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vavlyf-cs-y.l uctxlmfhvqk xopkrax

x - h

& L . v

do  ' 
-  w

Exhaustiox of state court remedies regarding Ground 3:

Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?
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Yes No. If no, explain why not:

. First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas com us?

Yes No. If nos explain why not:

If yes, name of oourt: '' ' . date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to the Nevada Supreme

lvks No. If no, explain why not:Court?

If yes, did you raise this issue? ' Yes No. lf no, explain why not:

. Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes No. If yes, explain why:

lf yes, name of court: date petition Gled / / .

Did you reoeive an evidentiary hearing? Yes No. Did you appeal to the Nevada Supreme

Court? - Yes No. If no, explain why not:

If yes, did you raise this issue? Yes No. lf no, explain why not:

. Otber Proeeedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentenoe overturned based on this issue (such as administrative remedies)? Yes No. If yes,
explain:

W HEREFORE, petitioner prays that the court will grant him such relief to whioh he is

entitled in this federal petition for writ of habeas corpus pursuant to 28 U.S.C. j 2254 by a person in

state custody.

8
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Exhaustion ef state court remedies regarding Ground 3:

Direct Appeal:

Did you raise this issue on direct appeal. from the conviction to the Nevada Supreme Court?
, i 

W '

( y toYes N2
.. No. If no, explain why not: '

Firs: Pest Conviction:
Di you raise titis issue in a petition for post conviction relief or state petition for habeas coqms?

Yes No. If no, explain why not:

If yes, name of court; ' date petition filed 5-:u./ 2-N /7ak7 .
Did you receive an evidentiary hearing? Yes No. Did you appeal to tlze Nevada Supreme

1 Yes No. If no, explain why not:Court?

lf yes, did you raise tllis issue? 1 Yes No. If no, explain wlly not;

* Second Post Conviction:
Did you raise this issue in a sectmd petition for post colwiction relief or state petition for habeas comus?

Yes No. If yes, explain why:

lf yes, name of court: . (1at.e petition liled / / .

Did you receive an evidentiary henrl'ng? Yes . No. Did you appeal to the Nevada Supreme

Court? Yes No. If no, explain why not:

If yes, 4id you raise this issue? Yes No. If no, explnin why not:

. Otller Preceedings:
Have you pursutd any otlwr procedttre/process in an attempt to have your convidion and/or

sentence overtumed based on tllis issue (such as adrninistratiye remedies)? Yes No. If yes,

explain:

j:D54-ForIneff. 1/97 ,e ïU
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lNanw of person who wrote tkis
complaint if not Plaintiff)

U km 'vo-
(Signature of Plaintifll

uj- 1- h t
(I) ate)

l

(Signature of attomey, if any)

(Attorney's address & telephone number)

DECLARATION IJNDER PEN AI,W  OF PE Y

I understand that a false statement or answer to any question in this declaration will subject me to

penalties of perjury. I DECLAQE UNDER PENAL'I'Y OF PERJIJRY UNDER THE LAW S OF
TIIE UM TED STATES OF AM ERICA THAT THE FOREGOING IS TRUE AND COQRECT.

See 28 U.S.C. j 1746 and 1 8 U.S.C. j 1621 .

Exetmted at evA fekIrkà kkGf skTNz (:R On YM ?V .
tt-ocation) (Dat4

N uxat%p) , vpvvï o vx-
(Signaûlre) (Inmate prison number)

*
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IN THE SUPREM E COURT OF TH E STATE OF NEVADA

CHARLES ANTHON Y SUM M ERS, No. 51520
Appellant,

vs. FILEDTHE STATE OF NEVADA
,

Respondent. Atjs 2 5 2.

cLullAJ)EslX'lllMJluv
BY 4

DEPUTY GLER

ORDER OF AFFIRM ANCE

This is a proper person appeal from  an order of the district

com t denying a post-conviction petiiion for a writ of habeas corpus.

Eighth Judicial District Court, Clark County; Valerie Adair, Judge.

On June 30, 2005, the district court convicted appellant,

pursuant to a jury verdict, of fzrst-degree murder with the use of a deadly

weapon, assault with the use of a deadly weapon, and attem pted m urder

with the use of a deadly weapon. The district court sentenced appellant to

serve term s totaling life without the possibility of parole. This couz't

affirmed the judgment of conviction on appeal. Summers v. State, 122

Nev. 1326, 148 P.3d 778 (2006). The remittitur issued on January 23,

2007.

0n Decem ber 21, 2007, appellant filed a proper person post-

conviction petition for a writ of habeas corpus. The State opposed the

petition. Pursuant to NRS 34.750 and 34.770, the district court declined

to appoint counsel to represent appellant or to conduct an evidentiary

hearing. On April 17, 2008, the district court denied the petition. This

appeal followed.

Su-E- Campr
OF

NrVADA

(O) 1M7* œ#sljo 6JI- 70127
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In his petition, appellant raised six claim s of ineffective

assistance of trial counsel. To state a claim of ineffective assistance of

counsel sufficient to invalidate a judgment of conviction, a petitioner must
dem onstrate that counsel's perform ance was deficient in that it fell below

an objective standard of reasonableness, .and prejudice such that but for

counsel's errors there would be a reasonable probability of a different

outcom e of the proceedings. Strickland v. W ashinaton, 466 U .S. 668, 687-

88 (1984); W arden v. Lvons, 100 Nev. 430, 432-33, 683 P.2d 504, 505

(198* . The court need not address both components of the inquiry if the

petitioner m akes an insxtm cient showing on either one. Strickland, 466

U .S. at 697.

First, appellant claim ed that his trial counsel was ineffective

for failing to request a psychiatric examination for appellant and for

failing to request a competency hearing for appellant. Appellant claim ed

that prior to trial, trial counsel had his m ental health evaluated by Dr.

Ken Sura, but that trial counsel did not advise the district court of his

mental health problem s. Appellant also claim ed that he suffered from

depression and behavioral problem s since childhood. Appellant failed to

dem onstrate that ltis trial counsel's perform ance was deûcient or that he

was prejudiced. This court has held tbat the test for determining

competency is Siswhether (the defendant) has suftkient present ability to
consult with his lawyer with a reasonable degree of rational

understanding- and whether he has a rational as well as factual

understanding of the proceedings against him .''' M elchor-Gloria v. State,

99 Nev. 174, 180, 660 P.2d 109, 113 (1983) (quoting Duskv v. United

States, 362 U.S. 402, 402 (1960)) (alteration in original). As appellant was

evaluated by a doctor at the behest of his counsel prior to trial, appellant

BURREME Gour
oF

NWR A
2

(o, ,wr. ..>
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failed to dem onstrate that requesting the district court to order a

psychiatric exam ination would have had a reasonable probability of

altering the proceedings. Further, appellant failed to dem onsfrate that

that his alleged depression or behavioral problem s precluded him from

aiding his counsel or tmderstanding the charges against him . Accordingly,

appellant failed to dem onstrate this claim had a reasonable probability of

altering the outcom e of the proceedings and we conclude that the district

court did not err in denying tllis claim .

Second, appellant claimed that his trial counsel was

ineffective for failing to request additional perem ptory challenges.

Appellant claim ed that the failure to request additional perem ptory

challenges resulted in a biased jury. Appellant failed to demonstrate that

his trial counsel's performance was deficient or that he was prejudiced.

NRS 175.051(1) provides that, with an offense that is punishable by death,

each side is entitled to eight peremptory challenges. There is no provision

allowing for additional peremptory challenges. Appellant failed to

dem onstrate that had trial counsel requested additional perem ptory

challengers there was a reasonable probability of a Hl'eerent outcome at

trial. Therefore, the district court did not err in denying tM s claim .

Third, appellant claim ed that his trial counsel was ineffective

for failing to argue that the jury waa biased due to the presence of a juror
who was acquainted with counsel for the State. This court considered and

rejected the underlying claim on direct appeal. Because this court has

rejected the merits of the underlying claim, appellant cannot demonstrate

that he was prejudiced. Therefore, the district court did not err in denying

this claim .

Stma-  çotmT
OF

NFYADA 3
(o) iwI7A -*
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Fourth, appellant claim ed that his trial counsel was ineffective

for failing to interview Officer Joel Cranford prior to trial. Appellant

claim ed that the failure to inten iew Ofscer Cranford allowed a key

witness to '%slip through the cracks.'' Appellant failed to dem onstrate that

his trial counsel's performance was deficient or he was prejudiced. Oo cer

Cranford testified that a wom an approached him and told him that she

had heard from  others that appellant was involved in the m urder. Ofscer

Cranford testified that the wom an did not have firsthand inform ation and

that she wanted her identity to rem ain consdential. Ofscer Cranford

testified that this unnamed wom an was how tlze police first' caine to view

appellant as a suspect. Prior to trial, appellant's cotm sel attem pted to

obtain inform ation concerning the wom an's identity, but were unable to do

so because the State prosecutors also did not have that inform ation.

Counsel questioned Om cer Crarlford concerning the reasons why he

withheld her identify. As the woman did not have fzrsthand knowledge of

the incident, appellant failed to dem onstrate that any testimony she m ay

have provided would have been adm issible. See NRS 51.035; NRS 51.065.

Thus, appellant failed to dem onstrate that had his counsel perform ed

additional pretrial questioning of Officer Cranford there was a reasonable

probability of a different outcom e at trial. Therefore, the district cottrt did

not err in denying this claim .

Fifth, appellant claimed that his trial counsel was ineffective

for failing to question Andrew Bowm an about a conversation between

Bowm an and appellant in which appellant stated that Fred Am een

com m itted the m lzrder. Appellant failed to dem onstrate that his trial

counsel's performance was dellcient or that he was prejudiced. The

district colzrt ruled that, if the defense adm itted appellant's statem ents,

S- - CO-
oF

Nr#ADA 4
(o) 1947+ *41114:,
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the State would then be perm itted to present evidence of appellant's felony

convictions. During a hearing outside of tlze presence of the juzy,

appellant's trial counsel stated that, because of appellant's crim inal

history, a tactical decision had been m ade that Bowm an would not be

questioned about appellant's statem ents, Appellant failed to dem onstrate

that these statem ents would have had a reasonable probability of a

different outcome at trial because the juz.y heard testimony from a defense

witness that Fred Ameen committed the murders and nevertheless found

appellant guilty of the m urder. Therefore, the district court did not err in

denying this claim .

Sixth. appellant clai- ed that his trial counsel was ineffective

for failing to object to the district court's abuse of discretion in permitting
an employee of the district attorney's offce to read into the record the

prelim inary hearing testimony from an unavailable witness. Appellant

failed to demonstrate that he was prejudiced. Appellant failéd to explain

why he was prejudiced by the manner in which the unavailable witness'

testim ony was read into the record. Harzrove v. State, 100 Nev. 498, 502,

686 P.2d 222, 225 (1984). Thus, appellant failed to demonstrate that had

his trial counsel objected to an empleyee of the district attorney's office

reading m issing witness testim ony there was a reasonable probability of a

different outcom e at trial. Therefore, the district court did not err in

denying tM s claim .l

lAppellant claim ed his appellate counsel was ineffective for failing
to raise this claim on direct appeal. For the reasons stated above, we
conclude that appellant failed to dem onstrate that there was a reasonable
probability of success on direct appeal for this claim . See Kirksev v. State,

112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996).

Suene MK CkxaRT
oF

N FVAPA 5
(o) I-PA .,,*
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4

#

H aving reviewed the record on appeal and for the reasons set

forth above, we conclude that appellant is not entitled to relief and that

briefing and oral argument are unwarranted. See Luckett v. W arden, 91

Nev. 681, 682, 541 P.2d 910, 911 (1975). Accordingly, we

ORDER the judgment of the district court AFFIRMED.Z

J.

Cherry '/

J

ai

J.
. #

Gibbons

cc: Hon. Valerie Adair, District Judge
Charles Anthony Sum m ers
Attorney General Catherine Cortez M asto/carson City
Clark County District Attorney David J. Roger
Eighth District Court Clerk

2W e have reviewed a11 docum ents that appellant has submitted in
proper person to the clerk of this court in this m atter, and we conclude
that no relief based upon those submissions is warranted. To the extent
that appellant has attem pted to present claims or facts in those
submissiohs which were not predously presented in the proceedings
below, we have declined to consider them in the hrst instance.
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e

jj ? y: Z# y/j /1F z// z

1

2

3

4

5

6

7 UN ITED STATES DISTR ICT CO URT

8 DISTRICT OF NEVADA

9

10
JOHN TOLE M OXLEY,

11
Petitioner, 2;07-cv-0l 123-RLH-GW F

l 2
vs. ORDER

1 3

14 NEVEN, et al.

15 Respondents.

l 6

17 This habeas matter under 28 U.S.C. j 2254 comes before the Court on the petitioner's

18 motion (#8) for appointment of counsel.
19 Petitioner's motion follows upon policy and/or procedure changes at EIy State Prison

20 (''Ely''). The majority of the inmates at the maximum security prison, including petitioner
21 Moxley, do not have physical access to the prison Iaw Iibrary. Under the policy, inmates may

22 use a ''paging system'' to request copies of legal materials. If a suNiciently specific request

23 is made, the materials then are to be printed from a searchable W estlawe CD-ROM system

24 and distributed to the inm ate in his cell.l lnmate assistance also is available, to a degree, by

25 inmates with varying levels of training or experience.

26
'According to respondents, legal books still are available to inmates to check out îsubject to11 

llabillty), but the subscriptions to the hard copy books are being discontinued in favor of the saarchableava
CD-ROM system. cases and legal materials covereö by the hard copy subscriptions that are published after2 8
the subscriptions expire will be available only via the CD-ROM system .
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1 The Court,through Judge Reed, previouslygranted a motionforappointmentoffederal

2 habeas counsel in Koerschner F. Wardenî 508 F.supp.zd 849 (D.Nev.2007), due to the
3 Coud's substantial concerns as to the constitutional adequacy of the Iegal resources at the

4 Lovelock Correctional Center (''l-ovelock'') and the resulting impact upon the petitioner's right
5 of access to the couds in the habeas matter. In Koerschner, the Nevada Department of

6 Corrections (NDOC) employed a similar policy at Lovelock that relied upon the combination
7 of a paging system together with assistance by inmate Iegal assistants. Underthe minimum

8 qualifications required bythe Lovelock policy, inmates could be qualified to provide assistance

9 merely by being able to read and write at a ninth grade Ievel and by not having any

10 disciplinary infractions in the preceding twelve m onths.

1 1 The Ely policy differs in some respects from the Lovelock policy,.however. The EIy

12 policy, as described bythe respondents, makes a num berof what appearto be improvements

13 over the Lovelock policy, in particular with regard to the paging system.
- * 14 However, the EIy policy does not appear to be a finished product at this point. The

15 respondents assert that the institutional procedure in question is being revised based upon

16 certain new security concerns at the facility and further due to a new governing administrative

17 regulation having been approved by the Board of Prison Commissioners.z As of the

18 conclusion of the briefing and supplemental briefing, the institutional procedure still was

19 undergoing revision,3

20 The Coud accordingly will defer a more definitive consideration of the EIy policy, along

21 the lines of Koerschner, to another day and case, In the present case, the Court will appoint
- 22 counsel for petitioner out of an abundance of caution. On the one hand, substantial issues

23 are presented regarding the su#iciency of the Iegal resources provided at EIy for prisoner

24 access to the couds, but sound judicial practice counsels in favor of deferring extended
25 consideration of the already-implem ented, yet still-unfinished, policy. On the other hand, this

26

27 2//15, at 6.

28 3#21-2, Affidavit of Debra Lightsey, ! 5.

-2-
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1 is an ongoing habeas case, and the Coud does not have the Iuxury of time to wait until

2 potentially much later in the case to definitively address the issue and appoint counsel at an

3 exceedingly Iate juncture in the case. Given the Court's continuing - subject to a full review
4 of the issue - concerns regarding the access to court issue, the Court will appoint counsel for

5 petitioner and move this case forward, to ensure that the interests of justice under 18 U.S.C.

6 5 3006A(a)(2) are satisfied.
7 The Court further will take the continuing issue into account on future m otions for

8 counsel by other petitioners housed at Ely, pending a more definitive order in another case

9 once a final institutional procedure is issued.

10 W hile the Court defers a more definitive consideration of the Ely policy at this time, it

1 l notes the following.

12 First, the Coud does not read Koerschner as charily as respondents.

13 Respondents assert that Koerschner stands for the proposition that ''the issue of

14 access to the courts is properly addressed within the framework of a civil rights lawsuit

-  15 brought pursuant to 42 U.S.C. j 1983.*4 W hat Koerschner instead emphasized was that the
16 action was not a civil rights action and that the issue of access to the courts was being

17 addressed d'solely in connection with a determination of whetherthe interests of justice require
18 the appointment of counsel for this petitioner in this habeas adion.'' 508 F.supp.zd at 850.

19 80th the language and outcome in Koerschner affirm that access to courts issues also are

20 properly addressed in connection with determining whether to appoint counsel in a habeas

21 m atter. The Coud's consideration of access to couds issues is not restricted to the civil rights

22 context.s

23
4#1 5 at 2

. 
Respondents cite to Koerschner in this Court's records as if it were an unpublished

24 .decision. Respondents irh future shall use the official reporter citation to this published opinion of the Court,
2.5 as required by Local Rule LR 7-3(b). The official reporter citation was available when the opposition was

filed. See #9, at 1 , lines 23-24.

26 sRespondents note in this regard that ''lolne of the difficulties in inmates bringing these kinds of
27 access to courts issues within a haùeaz corpus case, is that they have not used the grievance process to

exhaust their administrative remedies.n #15 at 4. Be that as it may, the Court will not turn a blind eye to

28 (continued...)

-3-
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1 Respondents further assert as follows regarding Koerschnec

2 In Koerschner, the inmate Iisted m any com plaints with the
correspondence system. Unfortunately, these went unrebuttedl

3 and the court took them as a fact. . . . .
'-  4 #15, at 8. Koerschner did summarize, in the factual background, the petitioners' sworn

5 declarations detailing their actual experience with attem pts to access legal resources at

6 Lovelock. 508 F.supp.zd at 855-56, The Court's analysis in Koerschner' however, turned

7 upon the principal features of the Lovelock policy itself, based upon the respondents' own

8 supporting exhibits. 508 F.supp.zd at 859-61. lf respondents hold the view that Koerscbner

9 was based merelyupon thefactthatinmate declarationswere notrebutted, respondents have

... . 
10 missed the thrust of the Coud's decision in that case.6

11 Second, the paging system under the EIy policy, at Ieast as presented in the briefing,

12 appears to m ake a number of improvements over the paging system at Lovelock.

1 3

14 st,..continued)
access to courts issues when considering possible appointment of counsel in a habeas matter. NQr wil! the

15 court shunt the issue off to another action by telling the petitioner that he instead must file a civil rights action
after exhausting administrative remedies. ln discharging its duty under 18 U .S.C. j3006A(a)(2), this Court

16 wjl, consider a1I issues pertinent to the question of whether the interests of jklstice require appointment of
counsell including access to courts issues. The Court will do so without regard to exhaustion of

17 dministrative remedies
, which is a requirement that applies to a civil rights actionl not to a motion fQr counsela

in a habeas matter. Cf. Koerschnerb 508 F.supp.zd at 861 (u Respondents urge that petitioner must1 8
demonstrate actual injury in order to obtain such relief. However as the respondents themselves have
em phasfzed, thls is a habeas m atter, not a prison civil rights action. lt is this Court's charge under 1 8 IJ.S.C.

19 ., ,,j 30O6A(a)(2) to appoint counsel when the interests of justice so require, not merely passively to wait for
actual constitution al inju ry first to fuliy m anifest itself , possibly months or years into an ongoing habeas20
case.'').

2 1 Respondents' overarching implication that access to courls issues are not appropriately considered
2,Lj in habeas is unpersuasive. Access to courts issues will be consitered by this Court in determining whether to

appoint habeas counsel.

23 6 ,
The Couft further is not sanguine that Koerschnur is explained away by the Court s alleged failure to

24 distinguish between a constitutional Mcorrespondence, system and unconstitutional upagingl systems. See
#1 5, at 2-3 & 7 n.4. The mere fact that the Ninth Circuit descrlbed the system as a Mcorrespondencen system

25 in a civil rights case in which it upheld the grant of summary judgment on the facts presented does not si nify?
that there is a dichotomy between constitutional wcorrespondencer systems and unconstitutional Wpaging

26 systems. See Keenan 7. 8a//, 8,3 F.3d 108.3, 1093-94 (9tb Cir. 1996). Respondents do not cite any case law'
actually drawing a distinction of constitutional import between a ucorrespondence'' system and a Npaging''

27 system. It would appear that the terms are interchangeable terms for this manner of distributing legal
m aterials ant that the distinction between the two terms is one without a difference. The Court's analysis

28 here and in Koorschner turns upon how the system functions, not upon nomenclature.

-4-
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ase 2:07-cv-O1 123-RLH-GW F Document 25 Filed 09/29/2008

l Judge Reed described the Lovelock policy on paging as follows in Koerschner

2 The paging system nol being pmployed at Lovelock
'be more rqstriçtlve and Inadejtate than thosearguably mpy3 found constltutionally deficlent ln past cMses. T e policy not only

Iimits an inmate such as petitigner to flve specifically Idqntified
t but It fudher jrovldes that the (nmate4 cases or items per requesmay not keep a printout of k case more t an three days and may

5 not have more than f'Ive cases or pther legal materiafs in his cell
at any time, Ovqr and above the dlfficulty of knoFing ps egifically

difflcqlt for6 what to request In advanç ,e it would be exceedlngly
mate to yrepare aqd fï4 e meanlngfulanyone, much less a lay In7 Iegal papers to present conititp ional clalms under sjch

restricbons on access t ,0 retentlp ,n and use of supportlng
n for an Inmate who knoqs what he8 authority

. Mgreove ,r eve
needs to see ln advanc ,e he must qttempt to conyey h1s requests

9 through and to persons who gotenbally have attalned the rpading
level only of a freshman in hlgh school. W orse ye t if the Inmate

t kqow what specific citations or materlals to ask for in10 does no
advance, hls only recojrse is to ask fqr asslstance from a person

1 1 Aho may only have a nlqth grqde rçadlng level and p clean recent
dlsciplinary relprd as hIs quMllficatlons, who then wlll ask another

12 slmilarly 'Uquallfled'' inmate ln the not improbable event that he
does not know the answer.

13 This Coud accordingly has substantial doubts as to
14 whether the ppgiqg system employed at Lovelock, starlding

lIy .adequate as a method of provldingalope
, Is copstltutlona

15 asslstance vIa a prison 1aw Iibrary.

16 508 F.supp.zd at 859-60 (emphasis in originall; see also id., at 851-52 (detailed description

17 of the paging policy, referencing the respondents' exhibits).
18 In contrast, under the EIy paging system, as described by the respondents

19 briefing, inmates may check out up to ten ilems at a time for a period of ten days, These free

20 checked-out copies of cases or other materials are printed hom the CD-ROM system on pink

21 paper to denote that they remain NDOC property. There are no Iimits upon the number of

22 times that an inmate may renew a checkout, If an inmate instead wishes to keep a

23 permanent copy of the case, he m ay have a copy of the case printed on white paper for ten

24 cents a page, subject to the availability of either personal funds or remaining credit on his

25 $100.00 copy credit limit with the institution.?

26

z7
'The Court makes no findings of fact as to any feature of the EIy policy. Any subsequent decision by

28 this Court concerning the final policy will be based tlpon the terms of the policy itself.

-5-
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ase 2:07-cv-01 123-RLH-GW F Document 25 Filed 09/29/2008 Page 6 of 8

1 These di#erences in the Ely paging system appear to mark an improvement over the

2 Lovelock paging system reviewed in Koerschner. The Court Ieaves for another day the

3 question of whether these changes, either alone or viewed together with the degree of Iegal

4 assistance provided at Ely, lead to a di#erent result than in Koerschner. At present, a

5 finalized Ely policy rem ains a work in progress.
6 Third, substantial concerns remain regarding inmate access to qualified Iegal

7 assistance under the policy - both with respect to minimum requirements for training and

8 experience and with regard to the inmate's ability to effectively access such legal assistance.

9 Respondents maintain thata numberof inmate Iegal assistants have extensivetraining

10 and/or experience, including a former attorney who was disbarred following his conviction.B

1 1 The key point to the Court, however, is the minimurn level of training required under the policy

12 to be a Iegal assistant.g Not every inmate will be regularly assisted by the former Iaw er.

13 The Court's focus is on the qualifications both of the inm ates working in the law Iibrary

14 itself and of the inm ates who go out to the units. Pad of the concern in Koerschnerwas that,

15 in sharp contrast to the description of the policy in the briefing and a#idavit in that case, thi

16 actual policy itself substantially restricted m eaningful access to and interactionwith a qualified

17 Iegat assistant. See 508 F.supp.zd at 853-55 & 860-61, lt appears quite possible to the

18 Court, in reviewing the current unfinished product, that the inmates bringing legal materials

19 to the housing units and inte/acing with the unit inmates will be the Iess experienced

70 members of the inmate staff. That is, it would appear that the more extensively trained or

21 experienced inmates may well be in the Iibrary itself, leaving the inmate seeking assistance

22 to communicate with the more experienced and trained assistants onlythrough requestforms

23 and/or through an intermediary having only a minimal level of training or experience.

24

25 Brhe Court assumes for purposes of the present discassion that the circumstances of the conviction
26 did not reflect adversely upon the former attorney's technical competence to do Iegal work and instead was

' due to a conviction unrelated to such technical comgetence.
27

9ln Koerschnerb 
a fegal assfstant need oniy be able to read and write at a ninth grade Ievel and hav'e

28 a clean disciplinary record for the prior twelve months. See 508 F.supp.zd at 852-53, 857-58, & 860.

-6-
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ase 2..07-cv-01 123-RLH-GW F Document 25

1 The Court understands that prohibition of direct contact between prisoners in different

2 custodyclassifications often is an institutional necessityforsecurity, particularly in a maximum

3 security facility. Respondents may wish to consider, however, whether there are feasible

4 means, without compromising security interests, to allow meaningfully functional interaction

5 between qualified legal assistants and inmates who effectively are in a Iocked down status,

6 80th the qualifications of the Iegal assistants and the degree of meaningful functional access

7 to those assistants becomes aII the more critical when the inmates otherwise can access the

8 Iegal resources of the !aw Iibrary only indirectfythrough a paging system. CL Koerschner, 5O8

9 F,supp.zd at 859-60 (expressing substantial doubts as to the constitutional adequacy both
10 of the Lovelock paging system standing alone and of the paging system taken together with

* 11 the Ievel of legal assistance provided). The Constitution proscribes no specific methodofogy
12 for assuring inmate access to the couds. Seeye.g,, Lewis 7. Caaey, 518 U.S. 343, 350-51 &

13 361-63, 116 S.Ct. 2174, 2179-80 & 2185-86, 135 L.Ed.2d 606 (1996). The methodology
14 selected by prison o#icials, however, m ust not be ''a prom ise to the ear, broken to the hope''lB

-  
15 vis-à-vis providing a right of access to the courts.ll.

16 The Court, again, Ieaves a more definitive consideration of all such issues for another

17 case, following the final revision and implementation of the institutional procedure. In the

18 present habeas case, on the showing made, the Coud finds that the interests of justice
19 warrant the appointment of counsel, in light of continuing concerns regarding Iimitations

20 placed on the petitioner's access to the courts, the potential presence of nonfrivolous claims,

21 and the overall com plexity of the case and issues presented.lz

22 / / / /

23
24 'Bcfr Forrell v. united states, 336 u.s. sl 1, sls, 69 s.ct. 707, 710, 93 u.ud. Bso (lg4gltopinion for

the court by Justice Jackson).
25 1 ïCf Koerschner, 508 F.Supp.2d at 861 (''The Lovelock procedures quite arguably provide the
26 appearance of :0th ydequate iaw fibraries and adequatq assistanceJ but the substacce of neithen'').

27 iz-rhe court finds that petitioner, while able to pay the filing fee, is financially eligible. See #4. T'he
Court makes no implicit holding that an evidentiary hearing is required as to any claim or issue, that aIl of the

28 claims are nonfrivolous. or that the petition or claims therein may not be subject to viable defenses.

-7-
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ase 2:O7-cv-01123-RLH-GW F Document 25 Filed 09/29/2008 Page 8 of 8

1 fTTHEREFORE CS ORDERED thatpetitioner's motion (#8) forappointmentof counsel
2 is GRANTED. The counsel appointed will represent petitioner in aII federal proceedings

3 related to this matter, including any appeals or certiorari proceedings, unless allowed to

4 withdraw.

5 IT FURTHER IS ORDERED thatthe Federal Public Defenderfor the District of Nevada

6 shall have thirty (30) days to undertake direct representation of the petitioner or to indicate
7 to the Court an inability to represent the petitioner in these proceedings. If the Federal Public

8 Defender is unable to represent petiticmer, the Court thpn shall appoint alternate counsel.

9 IT FURTHER IS ORDERED that, if the Federal Public Defender is able to represent

10 petitioner and files a notice of appearance herein, counsel shall state in the notice

11 appearance whether, as of counsel's preliminal review, it appears that more than one

12 hundred and fifty (150) days Iikelywill be necessary to prepare and file an amended petition,
13 taking into account the anticipated investigation and other steps necessary for preparing the

14 pleading. A deadline for the filing of an am ended petition will be set after counse! has filed

15 a notice of appearance, in the order confirming the specific appointm ent. The Court

16 anticipates setting the deadline for 150 days based upon the current record.

17 The Clerk of Coud shall send a copy of this orderto respondents' counsel, the Federal

18 Public Defender, the pro se petitioner, and the CJA Coordinator for this Division.

19 The staff attorney assigned to this case additionally is directed to distribute a copy of

20 this order to the Judges of the Court and to the pro se staff attorneys.

21 DATED: September 29, 2008,

22

23

24 -##e e

25 Chi Uni d States Di trict Judge

26

27

28

-8-
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O ffice of the Special Public Defender *
- i ?'r ) l

é' ,âz ? 3
couulssloMeas

Rolv Rel ,d chairman zx s. x lru street, suite e ec
chf; Maxfield, vice-chalrman p.o. Box sszale
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tglnia Valentlne, P.E.,, County ManageV

spqclhl- puvulc I>EIrSXDER August 17, 2009
David M. Schieck
Randall H. Plke, Assistant

Charles Summers, No. 86756
EIy State Prison
P.O. Box 1989
EIy NV 89301

Re: Summers v. State

Dear Charles:

Pursuant to your previous requests, we have previously forwarded
you a copy of the transcript of the trial and penalty phase.
Additionally, we provided you with the testimony of Terrance Collins
and James Aleman. On Januaw 12, you informed me that your copy
was destroyed as a result of a broken water pipe in your cell. I had
what remains of your files delivered to me from storage, and I am
providing you as much as I have available.

I have previously provided you a copy of the Court m inutes denying
your post conviction relief. I did not see a notice of appeal of this
ruling filed, and believe that you are now actively involved in Federal
Court by this time.

Our office has also previously provided you with a copy of the Order
we received from the Nevada Suprem e Coud on your case, and the
following documents:

1. Order Denying Motions
2. 122 Nev., Advance Opinion 1 12
3. Petition for Rehearing and Motion to Recuse the Clark
County District Attorney's Olice from fudher involvement in
the case
4. Motion to Allow Late Filing of Petition for Rehearing
5. Motion to Recall Remittitur
6, Ex Pade Motion to Re-Appoint Counsel for Appeal

Case 3:09-cv-00674-LRH-RAM   Document 8    Filed 04/09/10   Page 31 of 48



Charles Summer
August 17, 2009
Page 2

As your post conviction motion involved allegations of inefective
assistance of counsel, we were relieved as your attorneys by that
motion. I have attempted to respond to your Ietters, and was waiting
in my office for your telephonic appointment on Monday, however,
you did not call.

The transcript that we are sending you now is our last copy. As we
are no Ionger your attorneys, we cannot expend County funds to
order and purchase another transcript from the clerks office. As I am
providing you the last of what we have, if it is destroyed or lost, my
office cannot replace it. You know the hazards of keeping this record
in your cell.

I am enclosing herewith the followinj podions of the file, which will
be the final copies that l can provlde you:

. Jury instructions,
* Penalty Phase volume 1 and 2
@ Your NDOC records
. Notice of entry of Order for post conviction matter
. Temporary custody record
@ Homicide file index
. Coroners Investigation
* Statement of Nila Hicks
. Statement of Marylou Johnson
@ Pleadings
. Autopsy
* Statement of Andrew Davis

Rogers/Hardy repods
* Statement of Albert Page
* Statement of Champagne Higgins
@ Statement of Dwight Brandon
. Statement of Travione Jackson
* Incident repod LLV031203000142
. Crime scene report (Hardy)

Crime stoppers report
. Evidence impound report
* Officer Kelly Property repod
* Prior convictions
@ Statement of Fredrick Ameen
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Charles Sum mer
August 17, 2009
Page 3

*

@

Opening Brief
Responding Brief
Supplemental Authority
Reply Brief
Supreme Court Opinion
AII volumes of the record on appeal which contains the
transcript.

I'm sorly that I am unable to provide you the photographs or the
actual recordings as they are not allowed in the prison. The Nevada
Suprem e Court has entered a recent decision about the necessity of
post conviction counsel, so you may receive some relief in Federal
Court.

Continuing to wish you well, I remain,

Sincerely,

Randall H. Pike
Assistant Special Public Defender

Enclosure

RHP/ra
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IN TH E SUPREM E COURT oF THE STATE OF NEVADA

CH ARLES ANTH ONY SUM M ERS, No. 51520
Appellant,

V

E
'' 

STATE o:a NEVADA, F I L ETH
Respondent.

0CT k 6 82%

A

ORD ER DENY IN G PETITION

On Augazst 25, 2009, this court entered an order of afflrm ance. .

The rem ittitur issued on Septem ber 22, 2009, and this case was closed.

On October 6, 2009, appellant filed a ddpetition to recall rem ittitur'' with

this court. N o good cause appearing this com t denies the petition. This

m atter has been closed, and this court directs that the clerk of this com t

not accept any fun her proper person docum ents in this m atter.

It is so ORDERED .

>  , C.J.

cc: H on. Valerie A dair, District Judge
Charles Anthony Sum m ers
Attorney General Catherine Cortez M asto/carson City
Clark County District Attorney D avid J. Roger
Eighth District Court Clerk

SUPREME COURT
OF

NEVADA

.o, .-,x .e- a é -.? /616.7,
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IN TH E SU PREM E COU RT OF TH E STATE OF NEVADA

CH ARLES ANTH ON Y SU M M ERS, No. 51520
Appellant,

vs. FILEDTHE STATE OF NEVADA
,

Respondent. Ajâ 2 j 2%

. cus'i'rltklEscykrlllMlluRv
BY '

DEPUTY CLER

ORD ER OF AFFIRM AN CE

Tllis is a proper person appeal from  an order of the district

couz't denying a post-conviction petition for a writ of habeas corpus.

Eighth Judicial District Court, Clark County; Valerie Adair, Judge.

On June 30, 2005, the district court convicted appellant,

pursuant to a jury verdict, of ftrst-degree murder with the use of a deadly

w eapon, assault with the use of a deadly weapon, and attem pted m urder

with the use of a deadly weapon. The district court sentenced appellant to

sezwe term s totaling life without the possibility of parole. This court

afftrmed the judgment of conviction on appeal. Summers v. State, 122

Nev. 1326, 148 P.3d 778 (2006). The remittitur issued on January 23,

2007.

On Decem ber 21, 2007, appellant filed a proper person post-

conviction petition for a writ of habeas corpus. The State opposed the

petition. Pursuant to NRS 34.750 and 34.770, the district court declined

to appoint counsel to represent appellant or to conduct an evidentiaz'y

hearing. On April 17, 2008, the district court denied the petition. This

appeal followed..

SUPREME GOURT
oe

NEVADA

(O) 1M7A -f6lhn 6q
- 2ou:7
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In his petition, appellant raised six claim s of ineffective

assistance of trial counsel. To state a claim  of ineffective assistance of

counsel sufficient to invalidate a judgment of conviction, a petitioner must

dem onstrate that counsel's perform ance was deficient in that it fell below

an objective standard of reasonableness, and prejudice such that but for

counsel's errors there w ould be a reasonable probability of a different

outcom e of the proceedings. Strickland v. W ashineton, 466 U .S. 668, 687-

88 (1984),. W arden v. Lvons, 100 Nev. 430, 432-33, 683 P.2d 504, 505

(1984). The court need not address both components of the inquiry if the

petitioner m akes an insuo cient showing on either one. Strickland, 466

U .S. at 697.

First, appellant claim ed that his trial counsel w as ineffective

for failing to request a psychiatric exam ination for appellant and for

failing to request a com petency hearing for appellant. Appellant claim ed

that prior to trial, trial counsel had his m ental health evaluated by Dr.

Ken Sura, but that trial counsel did not advise the district court of his

m ental health problem s. Appellant also claim ed that he suffered from

depression and behavioral problem s since childhood. Appellant failed to

dem onstrate that llis trial counsel's perform ance was deficient or that he

was prejudiced. This court has held that the test for determining

competency is ttîwhether (the defendantl has sufficient present ability to
consult with his lawyer with a reasonable degree of rational

understanding- and whether he has a rational as w ell as factual

understanding of the proceedings against him .''' M elchor-Gloria v. State,

99 Nev. 174, 180, 660 P.2d 109, 113 (1983) (quoting Duskv v. United

States, 362 U.S. 402, 402 (1960)) (alteration in original). As appellant was

evaluated by a doctor at the behest of his counsel prior to trial, appellant

SUPREME Cour
oF

NDADA
2

(o) 1k471 .4111,9p
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failed to dem onstrate that requesting the district court to order a

psychiatric exam ination wottld have had a reasonable probability of

altering the proceedings. Further, appellant failed to dem onstrate that

that his alleged depression or behavioral problem s precluded ltim from

aiding his counsel or understanding the charges against him . Accordingly,

appellant failed to dem onstrate this claim had a reasonable probability of

altering the outcom e of the proceedings and w e conclude that the district

court did not err in denying this claim .

Second, appellant claim ed that his trial counsel was

ineffective for failing to request additional perem ptory challenges.

Appellant claim ed that the failure to request additional perem ptory

challenges resulted in a biased jury. Appellant failed to demonstrate that

his trial counsel's performance was deficient or that he was prejudiced.

NRS 175.051(1) provides that, with an offense that is punishable by death,

each side is entitled to eight perem ptory challenges. There is no provision

allowing for additional peremptory challenges. Appellant failed to

dem onstrate that had trial counsel requested additional perem ptory

challengers there w as a reasonable probability of a different outcom e at

trial. Therefore, the district court did not err in denying this claim .

Third, appellant claimed that llis trial counsel was ineffective

for failing to argue that the jury was biased due to the presence of a juror

who was acquainted with counsel for the State. This court considered and

rejected the underlying claim on direct appeal. Because this court has

rejected the merits of the underlying claim, appellant cannot demonstrate

that he was prejudiced. Therefore, the district court did not err in denying

this claim .

SuenzMu CouRT
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Fourth, appellant claim ed that his trial counsel was inefective

for failing to interview Oo cer Joel Cranford prior to trial. Appellant

claim ed that the failttre to interview Officer Cranford allowed a key

witness to Rslip tllrough the cracks.'' Appellant failed to demonstrate that

his trial counsel's performance was deficient or he was prejudiced. Officer

Cranford testified that a wom an approached him  and told him  that she

had heard from  others that appellant was involved in the m urder. Officer

Cranford testified that the wom an did not have lrsthand inform ation and

that she w anted her identity to rem ain confidential. Oflcer Cranford

testi/ed that this unnam ed wom an w as how the police first cam e to view

appellant as a suspect. Prior to trial, appellant's counsel attem pted to

obtain inform ation concerning the wom an's identity, but were unable to do

. so because the State prosecutors also did not have that inform ation.

Counsel questioned Ofhcer Cranford concerning the reasons why he

withheld her identify. As the w om an did not have firsthand know ledge of

the incident, appellant failed to dem onstrate that any testim ony she m ay

have provided w ould have been adm issible. See N RS 51.035; N RS 51.065.

Thus, appellant failed to dem onstrate that had his counsel perform ed

additional pretrial questioning of Ofscer Cranford there w as a reasonable

probability of a different outcom e at trial. Therefore, the district court did

not err in denying this claim .

Fifth, appellant claim ed that his trial counsel w as ineffective

for failing to question Andrew Bow m an about a conversation between

Bow m an and appellant in which appellant stated that Fred Am een

com m itted the m ttrder. Appellant failed to dem onstrate that his trial

counsel's performance was descient or that he was prejudiced. The

district court ruled that, if the defense adm itted appellant's statem ents,

SupReM? CouRr
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the State would then be perm itted to present evidence of appellant's felony

convictions. During a hearing outside of the presence of the jury,

appellant's trial counsel stated that, because of appellant's crim inal

history, a tactical decision had been m ade that Bow m an would not be

questioned about appellant's statem ents. Appellant failed to dem onstrate

that these statem ents would have had a reasonable probability of a

different outcome at trial because the jury heard testimony from a defense

witness that Fred Am een com m itted the m urders and nevertheless found

appellant guilty of the m urder. Therefore, the district court did not err in

denying this claim .

Sixth, appellant claim ed that his trial counsel w as ineffective

for failing to object to the district cottrt's abuse of discretion in permitting

an em ployee of the district attorney's oflce to read into the record the

prelim inary hearing testim ony from an unavailable witness. Appellant

failed to demonstrate that he was prejudiced. Appellant failed to explain

why he was prejudiced by the manner in which the unavailable witness'

testim ony w as read into the record. H arzrove v. State, 100 Nev. 498, 502,

686 P.2d 222, 225 (1984). Thus, appellant failed to demonstrate that had

his trial counsel objected to an employee of the district attorney's office

reading m issing witness testim ony there w as a reasonable probability of a

different outcom e at trial. Therefore, the district court did not err in

denying this claim .l

lAppellant claim ed his appellate counsel was ineffective for failing
to raise this claim  on direct appeal. For the reasons stated above, we
conclude that appellant failed to dem onstrate that there was a reasonable
probability of success on direct appeal for this claim . See Kirksev v. State,
112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996).
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H aving reviewed the record on appeal and for the reasons set

forth above, we conclude that appellant is not entitled to relief and that

briesng and oral argum ent are unw arranted. See Luckett v. W arden, 91

Nev. 681, 682, 541 P.2d 910, 911 (1975). Accordingly, we

ORDER the judgment of the district court AFFIRM ED.Z

J.
Cherry

l

J.
ai

J.
Gibbons

cc: H on. Valerie Adair, District Judge
Charles Anthony Sum m ers
Attorney General Catherine Cortez M asto/carson City
Clark County District Attorney David J. Roger
Eighth District Couz't Clerk

2W e have reviewed al1 docum ents that appellant has subm itted in
proper person to the clerk of this court in this m atter, and we conclude
that no relief based upon those subm issions is warranted. To the extent
that appellant has attem pted to present claim s or facts in those
subm ission' s which w ere not previously presented in the proceedings
below , w e have declined to consider them in the t'irst instance.
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21 ortlerin:

22 n ebkqs) l- ted 1nt1. Omœ of tle Clerk oftle rn..*:
clarkcountynie id Auorney's Om ce

23 Auorney General's omœ - Apm llate Die on

24 z n eunitd States znan adare-  msfonows:
les summels # %7x Randall Pike, Esq.ChV

25 p
.
o. Box 1989 330 S. Third St., 8th Flr.
Elsxv 89301 Las vegas, Nv 89155

26
? p /!
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Bran J. W endel, Depzty Clerk
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7 DISTRICT COURT
CLARK COUNTY, NEVADA

8

9 CHARLES S RS, )
#1221916110 CASE NO: C198299

Petitioner,l 1 DEPT N0: XXI
-VS-

12
THE STATE OF NEVADA,

13 Respondent

14

15 Flxm xc s o: FACT coxclausloNs oF
LAw AN; ORDER

1 6
17 DATE OF I'IEARJNG: M arch 6: 2008

TIM E OF IIEARING; 9:30 a.m.
l 8
19 THIS CAUSE having come on for hearing before the Honorable Judge Valerie Adair,

20 District Judge, on tlw 6th day of March, 2008, tht Pethioner being present representtd by

21 Randall H. Pike, the Respondent being represented by David Roger, District Attorney. by

22 and throtlgh Frank M . Pomicello, Deputy District Attom ey. and the Coud having considered

23 tlle metter, including briefs, transcripts, arguments of connsel, and documents on file herein,

24 now therefore, the Court makes the following findings of fact and conclusions of law:

9 25 x,/
.4 m26 %/
q -
ez'r #/

Pl
. 

l
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FINDINGS OF FACT

On Jmwary 26, 2004 Cbarles Anthony Summers (hereinaher ''Defendant'') was

charged by way of information with M urder with Use of a Deadly W eapon

(Felony - NRS 20û.010. 200.030, 193.165), Burglac While in Possession of a

Firearm (Felony - NRS 205.060), and two (2) counts of Attempt Murder with

Use of a Deadly Weapon (Felony - NRS 200.01Q, 200.030, 193.330, 193.165).
On April 19 2004, the State filed an amended information which dropped the

charge of Burglary While in Possession of a Fireann (Felony - NRS 205.060).

Following a jury trial, Defendant was found guilt.y of Murder with Use of a

Deadly Weapon ('Ftlony - NRS 200.010, 200.030, 193.165); ont (1) count of

Assault With Use of a Deadly Weapon (NRS 200.471(2)(b)); and one (1)

count of Attempt Murder with Use of a Deadly' Weapon (Felony - NRS

200.010, 200.030, 193.330, 193.165).

Defendant was sentenced on June 21, 2005 for Count 1 to a maximum term of

life without tht possibility of parole, plus an equal and consecutive maximum

term of life without the possibility of parole for use of a deadly weapon in the

Nevada Department of Corrections INDCI. For Count 2, Defendant was

sentenced to two (2) to six (6) years. For Count 3, Defendant was sentenced to

eight (8) to twenty (20) years, plus an equal and consecutive eight (8) to

twenty (20) years for use of a deadly weapon. Al1 coupts nm concurrent with

each other.

A Judgment of Conviction was entered on June 30, 2005, Defendant's appea!

was denied on M arch l 6, 2007.

0n December 21, 2007, Defendant filtd his Petition for W rit of Habeas

Corpus, M otion for the Appointment of Counsel and Request for Evidentiary

Hearing.

On January 30, 2008, the State filed its response to Defendant's petition.

2
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8. On February 20, 2008, Defendant filed a Proper Person M otion to Permit

Acçused to be Present at All Proceedings.

9. Defendant received effedive assistance of trial counsel.

I0. Trial counsel was not ineffective for failing request a psychological evaluation

of Defendant bccause Counsel had no reason to request a psychological exam

or seek a compdency hearing in this' case.

l l . Trial counsel was not ineffective for failing to personally interview potential

witnesses.

12. Trial counsel was effective with respect to cross-examining State's wimesses. '

13. Trial çounsel was not ineffective for failing to request additional peremptory

challenges during voir dire because such a request would have been futile.

14. Trial counsel was not ineffective for failing to object when a member of the
D istrict Attomey's staff read tlle transcribed testimony of an unavailable

witness into the record because such an objection would have bten futile.
15. D efendant received effective assistance orappellate counsel.

16. Appellate counsel was not inerfective for not pursuing Defendant's claim that

having a District Attorney Deputy read the transcribed testimony of an

unavailable witness into the record was improper.

17. At tHal and on appeal, Defendant received tffective assistance of counsel.

Even if this Court assumes that Defendant's counsel's performance was in any

w ay deficient, Defendant bas not shown a reasonable probability that but for

such deGciencies he would have received a better result. n trefore, Defendant

was not prejudlced by any such deticiencits.
l 8. Defendant is not entitled to appointment of an attomey because thtre is no

argument appointed counsel could make that would not be considered either

futile or frivolous.

19. Defendant is not entitled to an evidentiary hearing because his allegations were

able to be resolved without the need to expand the record.

3
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4.

n ere will be no future proceedings for whicb Defendant will need to be

present.

CONCLUSIONS OF LAW-

In order to assert a claim for ineffective assistance of counsel a defendant must

prove that he was denied 'treasonably tffective assistance'' of counsel by

satisfying 1he two-prong test of Strickland v. W ashinlon, 466 U .S. 668, 686-

87, l04 S. Ct. 2052, 2063-64 (1984). See also State v. Love, l09 Nev. l 136,

l 138, 865 P.2d 322, 323 (1993).
Under this test, the derendant must show (l) that his counsel's representition

fell below an objective standard of reasonableness, and (2) that but for
counsel's errors, there is a remsonable probability that the result of the

proceedings would have been difftrent. Strîckland. 466 U.S. at 687-88. 694,

l04 S. Ct. at 2065, 2068; W arden. Nevada State Prison v. Lyons, 100 Ntv.

430, 432, 683 P.2d 504, 505 (1984) (adopting Strickland twmpm  test in

Nevada).
ttEffective counsel does not mean trrorless counsel, but rather counsel whost

assistance is çlwlithin the range of competence demanded of attorneys in
criminal cases.''' Jackson v. w arden. Nevada State Prison, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975), quoting McMann v. Richardson. 397 U.S. 759, 771,

90 S. Ct. 1441, 1449 (1970).
Trial counsel is presumed to be eftkctive and this presumption S'can only be

ovcrcome by çstrong and convincing proof to the conkary-''' Homick.v. State,

1 12 Nev. 304, 310. 9 13 P.2d 1280, 1285 (1996), citinz Davis v. State. l07

Nev. 600, 602, 81 7 P.2d 1 169, 1 170 (1991), quotin-R Lenz v. State, 97 Ntv. 65.

66, 624 P.2d 1 5, 16 (1981).
In Nevada, there is a çslong-established prectdent concem ing the presumption

of sanity and the basis for overcoming this presumption.'' W illiams v. State,

1 10 Nev. 1 182, 1 l 85, 885 P.2d 536, 538 (1994).

4
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6. qln the absence of reasonable doubt regarding an accused's conpetence, the

2 district judg: need not invoke the statutory procedure to determine

3 competency.'' Martin v. State, 96 Nev. 324, 325, 608 P.2d 502, 503 (1980).
4 A Defendant may be legally competent even though he has mental problems.

5 &e Calambro v. District Court, 1 14 Nev. 961, 964 P.2d 794 (1998); See also

Riker v. State. 1 1 1 Nev. 1316, 905 P.2d 706 (1995).
8. As a general principle, counsel cannot be deemed ineffective for failing to

l make futile objections. Ennis v. State. 122 Nev. 694, 137 P.3d 1095 (2006$
1 defendant who contends that his attorney was ineffective because he did not. 9. A

adequately investigdte mllst show how a better investigation would have made

a favorable outcome more probable. M olina v. State, 120 Nev. 185, 192, 87

1 2 P.3d 533, 538 (2004).
1 3 10. Deciding which witnesses to interview, and whether to do it Gpersonally'' or by

14 investigation is for counstl to determine, not the Defendant. Rhvne v. State;

15 l l 8 Nev. 1, 38 P.3d 163 (2002).
16 1 l . Cross-examining witnesses is a strategic decision that is at counsel's sole

17 discretion. Strickland. 466 U.S. 668, l04 S.Ct. 2052) Rhvne. 1 18 Nev. 1. 38

18 P.3d 163.

19 l2. N RS 175.051 states:

20 'NRS 175
.851 Number of peremptory challenges.

21 1. If the offense charged is punishable by death or by imprisonment for life,
each side is entitled to eightperemptory challenges.

22 . f ther urm or2
. lf the offense charged is punishable by impnsonment or any ()

23 by fine or by both fine and imprisonment, each side is entitled to four
peremptory challenges. (Emphasis added).

13. Rlw standard for appellat: counsel is th: smne as for trial counsel. Browning

v. State, 120 Nev. 347, 91 P.3d 39 (2004). In regards to appellatt counsel, the

United States Supreme Court has held that there is a constitutional right to

effective assistance of counse! in a direct appeal from a judgment of

conviction. Evitts v. Lucev. 469 U.S. 387, 396-97. 105 S. Ct. 830, 836-837

5
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1 ( 1985: see also Burke v. State, l I 0 Nev. 1366, 1368. #37 P.2d 267, 268

I z ( j994).
3 14. The federal courts have held that in ordtr to claim ineffective assistance of

4 Appellate counsel the defcndant must satisfy the twœprong test stt forth by

5 Strickland, 466 U.S. at 687-688, 694, 104 S. Ct. at 2065, 2068. See W illiams

v. Collins. 16 F.3d 626, 635 (5th Cir. 1994); Hollenback v. United States. 987

F.2d 1272, 1275 (7th Cir. 1993); Heath v. zones. 94 1 F.2d 1 126, 1 l30 (1 1th

Cir. 1991).
15. ln order to prove that appellate counsd's alleged error was prejudicial, the

defendant must show that the omitted issue would have had a reasonable

probabilil of success on appeal. See Duhamel v. Collins. 955 F.2d 962, 967

(5tb Cir. 1992); Heath. 94I F.2d at 1 132.
13 16. The defendant has the ultimale authority to make fundamental decisions

14 regarding his case. Iones v, Bames, 463 U.S. 745, 751, 103 S. Ct. 3308, 3312

1 5 (1983). However, the deftndRt does not have a constitmional right to

16 tçcompel appointed counsel to press nonfrivolous points requested by the

client, if counsel, as a matter of professional judgmtnt, dtcides not to present

1 2 tkose points.'' lI.

l 9 1 7. tTorjudges to second-guess reasonable professional Judgments and impose on
20 appointed counsel a duty to raise every çcolorableg claim suggested by a client

21 would disserve the very goal of vigorous and effective advocacy.'' Id. at 754,

22 103 S. Ct. at 3314.

23 1 8. In Coleman v. Thomnson, 501 U.S. 722 (1991), the Unittd States Supreme

24 Court ruled that the Sixth Amcndment provides no right to counsel in post-

25 conviction proceedings. In M cKacue v. W arden, l 12 Ntv. 159, 912 P.2d 255

26 (1996), the Nevada Supreme Court similarly observed that Gltlhe Nevada

27 Constimtion ... does not guarantee a right to counsel in post-conviction

28 proceedings, as we interpret the Nevada Constimtion's rigbt to tounsel

6
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provision as being coextensive with the Sixth Amendment to the United States

Constitution.''

I9. NRS 34.750 provides, in ptrtinent part:

(a) petition may allegv that the Defendant is unalle to pay the costs gf the+
a! th.ç aljegatlon ofprogeedingj or employ counsrl. If the court is satlsGed

lndlgency ls true and ths petltion is not dismissed symmarlly, the court may
appoint counsrl at the tlme thç court orders the fillqg of an answer and a
retum . In maklng its deterp inatlon, the court may conslder whether: '

a The Issues are dlfficult;
b The Defçndint is unable to comprçhend the proceedings; or
c Counsel ls necessary to procetd wlth discovery.

(Emphasls added).
20. Under NRS 34.750, tlw court has discretion in determining whether to appoint

counsel.

21. A Defendant çsmust show that the requesttd review is not frivolous before he

may have an attorney appointed.'' Peterson v. W arden. Nevada State Prison.

87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS 177.345(2:.

22. Under Marshall v. State, an evid.entiary hearing should be granted to a

defendant if alleged facts that would justifz relief are not belied by the record,

1 10 Nev. 1328, 885 P.2d 603 (1994).

ORDER

THEREFORE, IT IS IIEREBY ORDERED that the Petition for Post-conviction

Relie: the Request for Evidentiary Hearing, the Motion for Appointment of Counsel, and tlw

Proper Person M otion to Permit Accussed to Be Present at Al1 Proceedings shall be, and they

are, hereby dtnied.

DATED this W  day of March, 2008. p

DAVID ROGER
DISTRICT ATTORNEY
Nevada B 0278

BY *

D Dis ct Attorney
Neva a Bar #00041 1
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