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 9 W ESTERN NEVAPA SUPPLY COMPANY Case No. 3:09-cv-00737-ECR.VPC
 PROFIT-SHARING PLAN AND TRUST, a
d 10 tax qualitied retirement plan established for FINAL
 . eligible employees of w estern Nevada JUDGM ENT BY DEFAULT
 11 supply company, Inc., a Nevada comoration; AGM NST DEFENDANTS
 wEsvsRx xsvxoxsuppt,v covpxxv oxxlyx lI.'spl'rzER.
i 12
: K 1(k) PLAN, a tax qualified retirement plan DRASEENA FUNDS GROUP.
 13 established for eligible employees of Western CORIEANEESARD MGMT..
 Nevada supply company, Inc., a Nevada LLc. U.s.n RsT FUe . LLc.
1 14 corporation; and JACKT. REVIGLIO and THREE OAKS SENIOR
i RICHARo J.REVIGUO, individuaTTy, and as S-I-RENGTI.I y'IJ#D. LLC. KENZIE 

15 co-nw stees of the w estern Nevada Supply FINANCIAI, MANAGEM ENT.
 16 company profit-sharing Plan and Trust, INc..ANo DN MANAGEAENT
i coMpAxv. Ltac .
 17 . pjaintiss.
 '
 g VS.1 . .

i - - . -  , - . - . -  . . -. . - -  . . .., <p.. . .. ... . - . . . .

i 19 ANEESARD MGMT., LIX , a Nevada limited .
 liability company; DRASEENA FUNDS GROUP,

20 cORP., an Illinois coqmration; THREE OAKS
SENIOR STRENGTH FUND, LIX , a Nevada

2 1 Iimited Iiabilily company; US FIRST FUO , IJ f1,
 .12 a Nevada limited liability company; KENZIE

, FINANCIAI. MANAGEMENT, lNC., a United
: 23 states Virgin Islands comoration; DN MANAGE- .
 M ENT COM PANY, IJr!, a Nevada lim ited
 24 lity x mpany; DANIEL H

. SPITZER;liabi
! 25 ALBERT GEREBIZM ; BARRY DOWNS;
j and WALTER J. SALVADORE, JR.,
 26 *

Defendants.
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:

i 1 This matter cmme on for hcaring on tht motion for defaultjudgment (Dkt. #83) by Plaintiffs
i
i 2
I W ESTERN NEVADA SUPPLY COMPAW  PROFY SHARING PLAN AND TRUST,
 3
 WESTERN NEVADASUPPLY COMPANY401(k) PI.M , JACKT. REWGLIO, and RICHARD
 4
 J REVIGLIO (collectively, ttplaintiffsnl, against DANIEL SPITZER, an individual CtSPITZER'D,
 5 '
i' 6 who is a principal in a11 of the six legal entity Defendane: DRASEENA FUNDS GROUP, CORP.,
:
 7 an Illinois corporation CtDraseena'l; ANEESARD MGMT., LLC, a Nevada limited liability

 8 'çAneesard''); USFIRST FUND
, I .Ir, a Nevada limited liability company (ttusFirstcompany (

9i F
und''); THREE OAKS SENIOR STRENGTH FUND, l.l r!, a Nevada limited liability companyI

10l
. CTOSS Fund''); KENZIERNANCIALMANAGEMENT, INC,, a U.S. Virgin lslands corporation

1 1
 tçKenzie Financial''); DN MANAGEMENTCOMPANY

, LLC, a Nevada limited liabilitycompany( 12

 çç '' llectively
, the ttseven Defendants'').13 ( DN Management ) (co

i
i 14 The Coul't convened the hearing as scheduled on M onday. January 24, 2011. Present on
 '

 15 bthalf of Plaintiffs were Michael E. Malloy and Debra 0. W aggoner from the law 1-111n of Maupin,

16
 Cox & l-zGoy, counsel for Plaintiffs. Present on behalf of Defendant Barry Downs was his counsel,
! 17 '
i: Adam Segal, from the 1aw firm of Brownstoin Hyatt Farber Schreck. No one appeared at the htaring

18!
. . . .. . 

.

 for or on behalf of the Seven Defendants.19

 20 The Court, having considered the Clerk's Default entered November 4, 2010, see Dkt. #81,

i 21 . '
the memorandum and evidence submitted in support of Plaintiffs default motion, se.ç Dkt. #s 83,1

! 22
 84, and 85, as well as the evîdence admitted at the heaùng, see Court Record and Dkt. #s 20l and
 ' 23
 102. and being fully advised in the premises, hereby finds:
 24
 is Court has jurisdiction ove! the subjoct matter of this case

, and personal1. 'I'h! 25
I
 26 jurisdiction over each of the Seven Defendants.
 '
 2

l
I
I
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i
i
k 1 2 oefendantsM eesard, Usnrst Fund,-ross Fund,and DN Managementwere served
l 2i 

with the summons and complaint on Dectmber 21, 2œ 9, see Dkt. #s 6, 7, 8, and 9.
1 . a
II 3. Defendant Drasedna was served with the summons and complaint on December 29,
I 4 .
li 2009, see Dkt. #10.5
!
i d in this action6 4

. Defendants SPIUZER and Kenzie Financial both entere appearances
i
E
p 7 through counsel on February 10, 2010, see Dkt. #25.
i

8 s Althoqg
,h the seven oefendants were represented by counsel after they were either

i 9
' served or entered appearances, their counsel has since withdrawn with the pennission of the Court,: 

,ë 10
! as of June 14, 2010. See-  Dkt. #s 47. 48, 51, 59, 65.
; 1 1
j '6

. Following the withdrawal of their counsel, the Seven Defendants were served over! 12
!

! 13 the next several months with multiple notices, including but not limited to orders to show cause

i 14 indicating that Defendant Spitzer's failure to respond inproperoç retain counsel
, and failure of the

i
i 15i 

other six legal entity Defendants to obtain counsel to appear on their behalf (since entities cannot
ii 16
I represent lemselves in Federal court and must ap-ar by counsel), could result in entries of default
! 17
;
! and subsequent defaultjudpnents against them. See Dkt. #s 59, 60, 65, 67, 69, 73, 74, 76, 77, 78,I 18
1 - . . . .-. . ' ' . ' ' ' . - ' ' '
i 19 79, 80, 83-86.
I '
! 20 7

. Notices pursuant to orders of this Court, Fed.R.CiV.P. 55, and related law werei
1
I 21 ided to the

, seven Defendants. Dkt.#s 73, 76, 77.The deadline for counsel to appear for the six. prov
i 22
I legal entity defendants, and for SPITZER to enter an appearance pro â'e or obtain counstl, was
1 23
i October 26, 2010. Dkt. h 76, 77. Despite these numerouswarnings, the Seven Ddendants have not
. 24
I appeared in any manner in this Court slnce the withdrawal of their former counsel in June 2010. As
I 25

26 a result, the Seven Defendants are in default for failure to plead or otherwise defend.I
I
i

3
j '
I
j '
i
1
i .
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i 1 
8 Plaintiffs moved for entry of a Clerk's Default against the Seven Defendanls on @ $

 2 November 2, 2010, Dkt. #s 79-80, and a Clerk's Default was entered against the Seven Defendants

 a
 November 4, 2010. Dkt. #81. . 

on
4

! 9. Plaintiffs moved for defaultjudpnents against the Seven Defendants on November5
!

 6 10, 2010. Dkt. #s 83-86.

l 7 10. 
The claims of Plaintiffs against the Seven Defendants are for sums certain or sums

 '
 8 !

that can be made certain by computation. See Dkt. #s 83-86; 101.

i 9 11
. The Seven Defendants are neither minors nor incompetent persons. See Dkt. //84;

10
 Dkt. #83 at p. 9, :5.
i 1 1
 12. on December 22, 2c10, t:e court scheduled a hearing on plaintifrs: motion for
 12

! 13 January 24, 2011. See Dkt. #s 83, 93; Fed.R.CiV.P. 55(b)(2).

14 13 Plaintiffs do not seek a default judgment against Defendant Barry Downs, wbo is
 1q '
! - represented by counsel. This action is still pending against Defendant Downs, whose stipulation
!
 16
 with Plaintiffs that he would not be contesting or opposing Plaintifrs' motion to obtain default
I 17
I .
! judpnents against the Seven Defendants was approved by the Court. See Dkt. f/s 88 and 101.
 18
 . ..J .
 19 14. Plaintiffs do not seek a default judgment against Dtfendant Waiter Salvadort, Jr.,
i
1 20 who filed a bankruptcy petition in another state (Newlersey) on or about June 7, 2010. See Dkl. #s

 21 56 58
. The banknlptcy Iiling effectively stayed this action as to Defendant Salvadore onlyj as long: '

 22
 as that bankruptcy procetdingcontinues or until the automatic stay is Iifted. See Dkt. #s 66 and 101,

 23
i 15. Default judpnents may be entered against parties wbo have appeared in the action
: 24
 a5 either personally or by a representative, so long as the partits or representatives are served with the

I
; 26 written notice of the motion or application at lcast seven (7) days before the hearing. Fed.R.Civ.P,

 .

4

I
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i 1 55(1842)
.1 Tht Seven Defendnnts were served with such written notice of t.he Plainti/s' mptipn andi

i 2
'1 application at least seven (7) days before the hearing. Dkt. #s See Dkt. #s 83-86, 93.

3
1 16. Laurie Buter, Conkoller for Western Nevada Supply Co. (11W NS'') testitied
I 4
i regarding her educational and financial backp ound

, which includes a Bachelor of Science degreeI 5
!
i 6 in business acœ unting from M ontana State University, licensure as a Certified Public Accountant

@
j 7 in the State of M ontana following one year in the audit department at Arthur Anderson, and

I 8
! approxim ately 24 years of cmployment experience ms a Controllcr for various private businesses,
! 9
l including publicly held com orations

. M s. Baxter is currently the Controller at W NS, and has been!
I 10
E since November 2007, and she testified in that capacity.! 

11!
E 17. Plaintiff's' Exhibits 1 and 2 (see also Dkt. #s 101-102), which were prepared by Ms.12
i
j 13 Baxter, were admitted at the hearing, and sho testified from thern in htr capacity as Controller of
1
! 14 w Ns. The testimony and Exhibit 1 show the combined t'igures rejresenting contributions,!

15! 
withdrawals and balances of 401(k) Plan funds/assets that were invested into the TOSS Fund andi 

16:
US First Fund from the quarter ending December 31, 2006 through the quarter ending September

ë 17
j 30, 2010 (the sum of $3,870,* 9.79, less withdrawals of $897,375.92, for a net balance of18

! 19 $2,972:633.87). Ms, Bnter testified that the hlan asseks that Western éevada Suppiy Company
I
E

I 20 Profit Sharing Plan and Trust invested into the TOSS Fund in Augustzœ 6 was the sum of $500,000.! 1

! 21 18 plaintiffs had attempted to redeem all of their funds from the Seven Defendants in

i 22
! or about July 2* 9, but no redemptions occurred at that time, or thereafter.
ë 23 '
!
i 24

t see also Pix wrao Llrv. Pglndustrial Technoloeies. lnc., 2œ9 WL2915921, *1, 3 (S.D.I 25
Tex. zœgltwhen counsel for an entity defendant withdraws and the entity fails to obey an order toi 
have new counsel appear on its behalf, and an individual defendant fails to obey court orders or! 26

l therwise dcfend aftor his counscl withdraws
, the notice required by Rult 55(b)(2) has been given).! 0

I
! s
'

j
I
I
! .
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i

! 1 19. Testimony ând Exhibit 2 show two separate rates of interest, a state law rate and the
i
 2 ,
 ftderal rate under 28 U.S.C. 91961.
 3
 20. As 28 U.S.C. 91961 expressly refers to post-judgment interest and not prejudgment
 4
 j jatr prejudgment interest

, Ninth Circuit authority holds that the statute colzld also be used to ca cu5

i 6 interest in ERISA cases. See Blanton v. Anzqlone. 760 F.2d 989 (9tb Cir. 1985), and Blanton v.
1
E 'h Cir 1987). While interest rates under 28 U.S.C. 91961 are typically7 Anzalone, 813 F.2d 1574 (9 .I

' 8 utilized unless there are substantial reasons for the Court to depart from those rates
, appropriate;

: 9
 reasons exist to utilize a different rate, including the ççponzi scheme'' nature ot- the Seven
 1o
 Defendants' activities as illustrated by criminal and civil proceedings in federal court in Chicago,
 11
 d and (hat there arewhich may have the effect of dtpriving WNS employees of their retirement fun s

, 12

 la fourstate lawclaims in Plainti/s' Complainttbreachof oral contmct, equitableestoppel, accounting,i
I
i 14 and breach of the covenant of good faith and fair dealing).I
i
I 15 i ncj just reason for delay21

. Pursuant to Fed.R.CiV.P. 54(1$, the Court fmds that thert sI
 16
 of the entry of Final Judgment by Default in favor of Plaintiffs against the Seven Defendane, based
 17
 on this tinding, the findings set forth above, the evidence and Exhibits admitted at the hearing, and 18

19 the Court record in this action.

 ITISTHEREFOREORDERED
,ADJUDGEDAND DECREED that Plaintifs' motion20!

I 21 
forjudgment by default (Dkt. # 83) is GRANTED, and Plaintiffs shall havejudgment against eack

1! 22
of the following Seven Defendants, jointly and sevtrally:

! 23
 DANIEL H. SPIIZER, an individual; .
 '24

DRASEENA FUNDS OROUP, CORP., an Illinois comoration; 25
 '
 26 ANEESARD M9MT., LLQ a Nevada limited liability company;

i
i 6
i
!

!
1
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! 1
I USFIRST FUND, I .1 f7, a Nevada limited liability comD ny;
j %

2 THREE OAKS SENIOR STRENGTH RJND
, LIX , a Nevada limited Iiability company;

 3
 KENRI'R FINANCIAL MANAGEMENT, INC., a U.S. Virgin Islands comoration; and

4!
j - DN MANAGEMENT COMPANY, I.I 27, a Nevada limited Iiability company.
 D

 iffs are awardedjudm ent against the above-named Seven Defendants with respect to 1 6 Plaint
 l
! 7 losses te the 401(k) Plan assets in the amount of $2.972.633.87, plus prejudpnent interest in the '
; I! 8 i

amount of $161.764; and ' Plaintfffs are awarded judgment against the above-namtd Seven S
 

9 Defendants with respect to the lorsses to the Profit Sharing Plan & Trust assets in the amount of '
i 10(

$500.000, plus prejudpnent interest in the amount of $27.209.
1 1 .

 As to the Seven D endan , Plaintiffs submitted a ite lzed and supported Bill of Costs
12

I 13 under oath on November 1 10, in the amount of $810 . Dkt. #86. M  further part of this .

y 6: 14 
Judpnenl, Plaintiffs are also e 'tled to the sum of $ representing costs taxed in thei?

 15 'favor as part of this Final J dgrn t by Default against t Sev n Ddendants.

i 16
! Any post-judgnent interest on this Final Judpnent by Default against the Seven Defendants
i 17
 'shall accrue at the applic

-able ratets) smcified in 28 U.S.C. 91961. 18

 This Final Judgm-ent bf Default inv-olves ajud'pn' en't on' muitip'lt claims involvin' g multiple! 19
i
l 20 parties within the meaning of Ftd.R.CiV.P. 54(b), and (1) there is no just reason for delay for the
 .
 21 f this Final Judpnent by Default in favor of Plaintiffs and against the Seven Defendants as Cntry.o

 22
i specined above, and (2) Plaintifrs' Final Judgment by Default against the Seven Defendants does

23
not resolve the Plaintiffs' claims against Defendants Barry Downs Qr W alter Salvadore, and neither

 24
 Barry Downs nor Walter Salvadore are subject to or affected by this Judgment. 5..K Dkt. #s 88 and25
1

1 26 66.

 7
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I .
i 1 plaintiffs

, as prevailing parties against the seven oefendants in this action, are hereby

i 2
i awarded anenforceableFinal Judpnentby Default against the Seven Dtfendants, and Plaintiffs may
i g
! use any lawful means to record, oxecute on, levy, attach, garnish, or collect, thi! Final Judgment by
: 4
I Default from or against the Seven Defendants in accordance with any applicable law, within or
I 5

i witbout tue state of Nevada
.I 6 . R 2

.! l î I
! 7 IT IS SO ORDERED AND JUDGM EG  OH A ' T nr ISSUED ACCORDINGLY. l .
i . I
'q 8 I

9 C u  '
I '- * e  k!
I 10 UNITED STATF,S DISTRI JUDGE 9
!
i 11 oxaso: a; J # 1/
i
l 12
!
! 13
j '14
! .

2 js ' jI! 
'

16 @
! 

. ji 
17 yI

; 18 . '
I '
I -! 19

i I20 
t

j ' ,21
i
i 22

1
! 23
; '
I 24

l 25
l
1 26 .
I
!
;

I 8
l
I
i .
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i ' 1 CERTIFICATE oF SERVICE
I .
j 2 P

ursuant to Fed.R.Civ.P, 5, I hereby certify that I am an employee of M AUPIN, COX &
i

3! 
Ixoov Atomeys at uaw, and in such capacity and on a:e date indicated below, I caused a copy ofj :

4i
I the attached document to be selved by U.S. M ail in sealed envelopes with sufficient prepaid postage .
: 5
: thereon

, to the following addresses:6 
,

l Daniel H
. Spitzer i7 Steven D. Usdin, Esq.E 

'b Street, 19* Floor 32 Ketterling Ct. j30 South 17! 8 i on IL 6001:Philadelphia
, PA 19103 North Barr ngt ,!

E 9
i Daniel H, spitzer Ben M. R0th, Esq.
1 10 6501 Redhook Plaza, #201 Kamensky, Rubinstein. Hochmah & Delott, LLP 1
! st. Thomas, vl œ 802 7250 N. Cicero Avenue, Suite 200
I 11 uncolnwood, IL 60712
@ i & Jillson

. u d. 1E AlI ng12 
1' 276 Kingsbury Grade

, ste. 2000
I P o Box 3390 l
, 1 3 ' '

j Stateline, NV 89449-3390 t14
:
! Also on the date indicated below, I caused a copy of the attached document to be sewed via

15 lE
! hecou -selectronicfilingsystem ondefensecounsel of recordforDefendantBarry Downs

, whose '. 16 t
I . l
: l17 address is as follows;
!
I 18
; Adam p. segal, Bsq. ,
i 19 Brownstein Hyatt Farber Scluzck, IJ.P
1 100 North City Parkway, Suite 16œ
1 20 Lxas vegas, Nv 89106-4614 . .
à oe+  L
i 21 Dated this W 'T day of January

, 2011. .1
! 22 .
i '

1 23 . ,
i 2 .. 

. mployee .
! 24 '
I
i 25

! 26

!
i 9
1
I
1
;


