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Y Petitioner, )
gull Namel )

s ) CASE NG - 3: 1 0-CV-00140'!' .
''' 

/. / oç Al,z,#c Responde. ') t'. g y c e .
tName of Warden, Superintendent, jailor or )
autholized person having custody of petitioner) ) PETITION FOR A

) WRIT OF HAREAS CORPUS
and ) PURSUANT TO 28 U.S.C. j 2254

) BY A PEIISON IN STATE CUSTODY
Tlw Attornev General of tlw State of Nevada ) ( NOT SENTENCED T0 DEATHI

)

2.

Name and locatiolfof coul, and name ofjudge, that entered thejudgment of conviction you are
@ ' . 

,. e/ -challenging: . k
Full &te judgment of conviction was entered: 9 l X  / CZ . (month/day/year)
Did you appeal the convidion? X Yes No. Date appeal decided: I2TKtAIOU+ .

4. Did you file F petition for post-conviction relief or petition for habeas comus in the state cou#y
y' v-es xo. Iryes, name tl,e court and date tlle petiuon was filed: : // -TuJ,'cJs/
:?- ' :.e4 Jszv/ lo / 14 / og . oid you appeal som ie denial ot-u. petition or
possconviction relierorpetiuon rorwrit orhabeas comus? v ves xo. oateie appeal

was deoided: 2. / V I /: . Have all of the grounds stated in this pdition been presented to the
sàte supreme court? V' Yes No. If no, which grounds have not?

5. ' tition to this court: 
.3.3 l Ge / K5 .Date you are mailing (or handing to corredionil omcer) this pe

Attacll to this petition a copy of aII state court written decisions regàrding tkis conviction.

se.e f lbA c/k-tols' ovder f?r?#/- qn .s gk.. .z: gevarla o'v zezz?e
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6. l Is this the flrst federal petition for writ of habeas comus challenging this oonviction? Y' Yes

No. If no, whay was the prior case number ? , And in what court was

the prior action filed? -
' 

.

Was the prior action ' denied on the merits or dismissed for procedural reasons (check

one). Date of decisiöh: / / . Are any of the issues in this petltion raised in the
!

prior petition? Yes No. If the prior case was denied on the merits, has the Ninth

Ciicuit Court of Applrls given you permission to file this sucoessive petition? Yes No.

7. Do you have any petitpn, application, motion or appeal (or by any other means) now pending in
k)

any court regarding thelconviction that you are challenging in this action? Yes V No.
j .

If yes, stte the name ojthe court and the namre of the proceedings:

s casenumberorlejudgk ent orconviction being challenged: ; luz-ltll .
9. Length and terms of sentencets): ; '

H10
. SM  date and projected release date: VK 5 FJ/J/Z/ZI . .
11. What was (were) the oFensets) for which you were convicted: fk 1 Z/J/M/6' ôf.'kevl1>/

. R

12. What was your plea? Guilty V Not Guilty Nolo Contendere. If yop pleaded guilty
or nolo contendere plzrsuant to a plea bargain, state the terms and conditions of the agreement:

13. Who was the attorney that represented you in the proceedings in state court? Identify whether

the attorney was appointed, retained, or whether you represented yourselfpm se (without counsel).
Name of Attorn ApD inted Retained Pro se

b-.r$ le :,J/ -,. n v xarraignment and plea
viapguile plea L*l n//a' Apllank nse *//2 m-' 4- x' y'

Lin/,z &//,V -rJz, palkre.s v vsentencing
direct appeal wTri+ t! . P/z//?.?ye: k' 7
1st poswoonvictqon petition pvn se x'v' '
appeal from post oonvicuon pvo .5e x x'
2nd post-conviction petition klo; Jqz? Lra J /%

#

appeal from 2nd post-colwiction --11-.-
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State ctmekqely eveq  grollnd for wkich you daim that t*e state court eonvid ion and/or sentence is

unconstitutitmal. Summarize brieiy the fatts supportixg eaell ground. You may attack up to two

extra page stating addititmal ground. and/or supporting facts. You must raise in this petition alI

grounds f:r relief that relate to tkis conviction. Anr grounds not raised in this petition will likdr

be barred from being litigated ih a subseqllent aetion.

GRO UND I

alleg at sta court onv' tion or ente e ar unc titut nal, ' vi at n of Ny
en ent t .

b ed n se fac :

cHl z/ y?%' Uag Av' zl MEG LECT 'rJ&v./JT/5A/-/ k'EsuLr'lu e /à/ /;
gtlu n An ghllm' L n I.ncA RRlpt+g typ-Tr.sr. IeE ?& vinl-pn nu /)3: TFIe

7) gX 4A/ D l l//J AN EhIonrhlTR'l&H'Ts Trrl/F LIMI-l-ED' z7rmr/.s-6 t
flDh/.6rzrr77/N  .

@' @

e

/ zz
.. @ * .. * /

q Z * >

* * . @ e @' e) z ../ :.
* . /: .j// - zl .

e
ê e * @

e .

e e @ w # @, @. @/
/ ' eI'*

. g / . - . .67 &
* e é w/' ,

. p & # o .

t . &
. / . ..g o* .

3



. . * e

&#

/

r e

- ; . e - / . sg g .- ,.- sz
y p v. x . , e 4- . . Je oJ e

. , . 
' 

. / e. . . . . , .
: C /J

. . g . ) - ( . . u.s jg e oj . . zT .
. -  J ac

- / / -f- I / ' ? - ?/ -
-  / /- . .

e D / . ee .
- ( r. -. . . - a s, /

- . 
* * / z *

I ( * ?# . .
' J

/ ' -- . e e x . . . ./. zz-,
. - 

.

. y j . c q y . a
; . e ,. ; , j / . :/ z

T .

T '-v ' *e see . . . . .b% ,5'
' 

a, e / / / qs .
*

. . 1 . 4 * 1* - fed - e

. , ( ( y x.z . y
. 
f . # e > e J e

.
' -----,-------.-.-. -,j,,jr:!j;,,ee t e / -

/ . . -- . v . . . !.a /e, /-/; e- r/ //a/
@ p w. .' e w 

.

à s e
, .. p #

. - . . . - . -  . . -  . y . g . p p g . ...

. . . LI- ---. .---. . - ----- ..- --. . .
il i x 4



f ' ' ' ' '

l

'
u fs/x//,s 1/W>Z//s/.s/, (wrxett OJ ' - 'J

' vz/ze// zw;/k +//' mo .r. /</A Lo/. rsv , ' z'-w? W  .
Z ' /.,4 /:, v;>' 1- . ' ' 6 - a./,'/ J'wz./

- ..--  
zF :tm.6 J  72/7 .

r. s s' e cr . x, r . r. o Z g- z, .a,e 7alz. /dzzlvs.,e
, , ' y y.y . yyy yy  yj

- -  
M  / JtV

. 
. Qy . .

4--1z- , 'z m /' . ow . .5%, évx//ex y;w /' '/;; c/JXo/ t/-z#zzw-a 'Nuz
J-/ ' e --:r7 '7: )', j v . / . x r . ,

-

lazz/ t . cs ' + -wJZ-V  , /
' ) .

e o 
/,- 7,/ e4-/- ' s tf ,, / Z/'J m /, ,--

.
/z'c Jyw,Z /, c/ze, 6er wz, ./> s,/l.s/e, wa., ,,.,z4à /,
si z, / r. > ; '

/ t o esz- .? .::z . / e - , ry--/e - . e / - -
' g /' / . w . . . y j

; r .- - --fj 5 C p r <
w J . e. g  ..l r z. . / . 4  . -v--# - P...J-/m...-l.. - # J .

'/ ' ' - /-</ ;m,. z,-s-/ /e J .,,,y / 2 ztzs,,,ezz ?) L/r.e
w czw/zze/./z)J,.-z', -zm. .

(va.,, Asawze. yu/ous .J..,/,z/J/
Lu --z-$ y J e .J z/ w a /- az ,

7.-- . ) u g sm, s y a u ) m s-tyjp ss Q  4, yq gr /7'z/r ez/lrr r. v'Tee
-  

. gy . . . jjuyje wa vpv yzwgyy.
-  J 'MP, J .

c..y .-r-f-z-r-yw y--/zva ' - ' f z. - , .
u. x./ . '.-' . j . . /I
srrn u rr.  a/-a,z/y , -r ,,,,
ys $/ z.n -r,,z, . x.e sv. 7, = 'n . -,.vz . wg - za . 4// O.,. ,,--

=

,
1Les xfzez/-' Iial-b W,w>-t-/ /,k,/ w,/' '4-La.s-' rz--z'w-/-ew Jf,vz,-

- -  A

ï- fXe F ' / ' ' Vzx/-/tsr--//lppvA  / 3 ..c.--
-  

. 

auy 
Avo-gs /./ e- yso.c....cg Jo/-guts' .-zs/e . e //

- J.

- - - .. - - .- - 

' <'

R Y Y''
. 

. . ..



l

//, . ' . -. -. . - ' - ,' ' // a.l -
T . ( e œ *l - J Sz

( :7 J >  /&
' / . y . . .. ' .
/? / / r' z e . . . .

p / . . . --. p g .
- 

k

.p . * g e 4. 
. .

e yl

' 
#

) .. * 7 - . . e' #

' 
',ze. sujc egse Io /J

. 
e aeromzéo,s s/-......-/s.ssssA

'n ,-,7/,>x 1,, ye ' -
. 

. . . ./ - / e /
fo mw pyûrcemtwlh Je/zp,ze //./. rrv-se 'é-sexwa /

#
@

' (
' 

.. / / . . . . ..
. 

T t ,F

, : f
' 

e 
- 

u// - - / e
yy * # . * #' -

' 
., 

* e .. ,. 
.

. 
. V

c . Te

I / - / - - c
. l . . . - X . o

e * / .. @ . w, @. j
k',, lzlp prrw-m /....sl

2 #' 
#' *

)' .-

. 
. *' ' . e

- ' ? w' - L #e/-/,>x,, man ///z ?:,x./ lo o. ,. a
. . -

.
-  .- 

.
. / - . . -gugs.vyyp . jpyn . ...

i a'



l e e *
F .

x j * - œ.8
. dp

. - / .r t t W

1
1.I â n



. Direct Appeal:
Did you raise tllis issue on dired appeal from the convidion to the Nevada Supreme Court?

. 
: # .

Yes V No. lf no, explain why not: . . . ' . ..
@' # p * j o # # .

> First Post Conviction:
Did you raise this issue in a petition for post conviotion relief or state petition for habeas corpus?

Y Yes No. If no, explain why not: -

,.j- - /n; - ?%zv/ datepestion sle,d m / /# //:. .Ifyes
, name orcoure ://, .$;, oz.z

Did you receive an evidentiary hearing? Yes V' No. Did you appeal to tlle Nevad; Supreme

court? Y Yes No. If no, explain why not:

If yes, did you raise this issue? S Yes No. If no, explain why not:

>. Second Polt Convlction:
Did you ise this issue in a sec d pdition for post conviction re 'ef or state petition fo abeeas comus?

#es No. lf yes, pl:in why:

If yes, name of court: date peti filed / / .

Did you receive videnti hearing? Yes No. Did you ap al t the Nevada Supreme

Court? Yes No. lf no, lain why not:

If yes, di ou raise this issue? Yes No. If no, expl - why not:

. er Proce m gs:
Have you pu any other procedure/process in a mpt to have your convicti d/or

sentence ov rne ased on this issue (such as a in ative remedies)? s No. If yes,

explain:

State coRcisely every grollnd for which you claim that tbe state tourt clmvietion and/or sentence is

4



unctmstitutional. Summarize brielly the facl sllpperting each ground. Y(m may attacll up to two

extra pages stating addititmal grtmnds and/or supporting facts. You must raise in tllis petititm all

grounds for relief tlllt relate to tkis ctmviction. Ally grouad: not raised in tllis petitiem will likely

be barred from being Iitiglted in a subsequent action.

GROUND Z

al1 ge t s c urt onvi ion d/or s tenc are un nsti tion , in viol -on oh x ''%en ent t to .
ke e fa .

e . y .. y
. / *e e -

e t

JJ. zz/ ao- zg / -
, a : .

/ e ,z,) hs ao. s-e , e
r. . r. / . . -//.

/ / e -
v . 

e . jl F * '

J / - / zz.z : a.)
F . /' .-

# e

' 

. * #

.5- '@
@ * . . *. @

Z ô e

ExhaustioR ef state court remedies regardiug Ground 2: eS .
. Dired Appeal:
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Did you raise this issue on dired appeal from tlle conviction to tlu Nevada Supreme Court?

rn'. zgz;.qe/as i-rer/vcws-s/s./v. ,-. 4 p.v
es V' xo. If no, explain why not:+ @ @ > # '

. . / . . .
. First Post Cohvittitm:
Did you raise this issue in a petition for post conviction relief or state petition for habeas coqms?

V Yes No. lf no, explnin why not:

x// plr' zzz/rzf -r/ êour? date petiuon sled //c / I zz l tpz .If yes
, name of court:

Did you receive an evidentiary hearing? Yes F No. Did you appeal to the Nevada Supreme

Court? S Yes No. If no, explain why not:

If yes, did you raise tllis issue? Y Yes No. If no, explain why not:

* copd Post Ctmviction: x
Did you ra1 this issue in a seco petition for post conviction relie r s'tate petition for beas copus?

Yes o. lf yes, exp in why: '.

lf yes, name of court: date petitio lled / / .

Did you receive an ev' e tiary hearing? Yes No. Did you app to Nevndn Supreme

Court? Yes No. np, explahl why not:

If yes. did y raise this issue? es No. If no, expla' wby not:

o ' Proce iugs: '

Have you pursu any other procedure/process xl empt to have your convl io and/or

sentence ove ed ed on this issue (such as a inistrative remedies)? e No. lf yes,

explain: .

Sta nci ly e ry und whi ro aim t t the ate ctmv' *on an or se n is

un on ' u - a . Sum ' 'eC p in ch . m ach to
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State cancisel). el.er')' ground for which you claim that the state court conviction and/or scntence is

unconstitutional. Sum m aràe briefly the facts supporting each ground. You mal' at:ach up to t'we

extra pages stating additional grounds and/or suppprting facts. You m ust raise in this petition all

grounds f:r relief that relate to this convictien. Any grounds not raised in this petition B'ill Iiltelè'

be barred from being litigated in a subsequent action.

GRO # 3
l a ge t at m) state c urt co viction d/or s tence e un onsti utiona in 3.'. iation y

z&m ment a to - - - . .
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itm sf kate Oul't remedies regarding Grolmd @ 3 1 CA
Exhlust

D irect Appeal:
Did you raise this issue on direct appeal from the

Yes Y No. lf no, explain wby not:
> e @ p e'

' 
* 

. 
,

. 
First Post Convictinn:Did you raise tbis issue in a petition for pcst conviction relief or state petition for habeas com us?

$ Yes No. If nc, expiain why not: . - - - - - - . . .

' :'r/'// nt-nhirl rozv/ aate petition tued /: ?/J. / >: .
If yes. name of court: 4.J11 -.3%
Did you receive an evidentiary hearing? Yes / No. Did you appeal to the Nevada Supreme

Cxrt? Y Yes N0. If no. explain why not:

lf yes, did you raise thi/ issue? Y Yes Ne. If no, explain why not:

conviction to the Nevada Supreme Court?

. / . 4 / *

>' cond Post Convicti :Did you z'ais Qlis issue in second petition for post conviction reli . or state peti ' n for habeas corpus?

Yes . If es, explain why:

If yts, name o court: 

da petiti filed / / ,

Did you r eive an evidenti heming? Yes No. Did ou appeal to e Nevada Supreme

Court? Yes No. lf no, xplain why not:

I es, did you raise this issue? Yes N(). If no, plain why not:

* her Proce dings:
Have you p ue any other procedure/process in ttempt to have your conviction or

sentence ove d based on tilis issue (such as m' isîrative remedies)? Ye o. If l'es,

explain:

j7754-13r1n
om  1/97

* 9



extra pages stating additional grounds and/or supporting facts. You must rsise iu tkis petitioh alI

grounds for relief that relate to this conviction. Any grounds not raised in tkis petition will Iikely

be barred from being Iitigated ill a subsequent actiom

GROIJND* M

alle that y s e co rt co viction or sen ence on 'tuti al, - vi n ok7(, * ttl

sk-o tlb r :
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ê 5 /
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> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?



. 
. 

. - . 
'

, y . 

' 

. ; y g . ., y. ,zJs-
nue &JJ Dr r AW JM JF  e z , eY

. e yzg s s y)j zm  g e7
: o - - JeV' . s.e &x.. z ,. n,x- /zv-,/ cnuvh' ,. vlr.

' 

j . . g . y . -' a/Y- 4A z ,
, ) .?o  o , , &/7es //a/

. 
,,,,/ u/reug z?

ë . '. ' . .. V . .
, 
. 

g r ., r . . .

-51e-oa- . / ' y? - o/' />r/ r.rxnm,- s ,/'/',a,
-  

. D 7 0 ;
-/'/ / //e Aw, ' >- - z - r: 'z' e . 
z . tl u. - , t7

. r . . , 

' / y - / j * s / / * e ' .
ug )*' l * .

. . 
. 

.. . s 
p

. as
//, oahgl #,X/,t,,v, zïzyo- zzep. zvJvzzzeza/ //e .Jzzz>/

r , .
. .  g g . tr . g . y-.yaa....-

a/--r . &ne .-c--s-o.w-ww azvs/e ?; pekllzwez ,,, k /
! 'ra,,,,. 0

-
r ,ao suyr.y,e svs/4xzu/zg/zx' gver/ -

/ -a1X' é..//e.R ' '.  , . ae oy-p..œ y t
- . ,

-

e?, ' /' -zhc.  z,,- /o' x i #-''&/;/,,' em' 's.e sr. zo .? 
.u. . . y yyy yo jyyy pyyC L 

. V /.& Ztmly-.fel /z/4>z' LJï'D e zA
ve//a/e o /..v,/, m s'e sAves cn/l nm gr/.//nx-czvA  m.z.
eq e :7 Vfcrtêny ffl/ VYV YJ, VE7 /@X , qqhp:c

- - - r , f ; . . . y yc k ' /p,/,//', e , /,

;' /râe's cov ee -v. l .
zs-wav-v/w-zeaoarre VJ uue-pa//area.. s.y',,, iu yx,.z--

' - -

' -  ' / â, ffer /z cs,.s,/' zgxzsezzgy ,//'//e4/ r azv . ,
-  

cu m en
h /x czszzsex- - â . f ;,:

.,
' kzzl/' jap/ z4// - l/./eaww , :,/,/.,, e u-erh-/e/

* *  
.

J'-zw,v f,'h
.

y-' ' J ' v,-cX- g.bz..s-. see Nx. z c. - ,
.  . . gyjccufu-.y wy u V sasw.usap-ouzzyyuuysW-zsw cz vvss/ Qr yyy

' o s



. 
. . . 

. gej .j,.. . uy-n

. 

' ' pz y ao p/g'/'m7er zwzz/e yz n#er /a

/ . œ / ? Je e -' -
A ,./à x ' . ' ov' , .

. o x usjya,.zv.v.oi - ge tr9 ; z7 ?./ ; s--.--
. œ - 

' . . . 
. . y . u np

! . e 
é. p; JyJ cea ; > nr e,

/ rc.j
z, 

. 
. 

. o y tv so ,.y-jc
w. 

' 

. 

' 

. - . . . . . v N g. g .y/arse y f z,
' 

tu e 
* - ' vef / vro zzvez/ #e///' wer zw'A

#

. e r  . .k

A e a&4 X/no/ ' e ' ' r z.fz - J /Je ' -
H -

'

, 
# . 

* .. > - . 
l - j(

, , 4 ;X. m,.v /; e
. 

' ' ;' - pczunse/tzx c' /'r & z?
' '// />e ezwz,/ z,x M -y-tz t, z . ymv---

s-a-cczz-/le alole /','/e//x z - ' / 4// - z # ' y-,
zara/e rw. ezk//:w azlt//,'s zzpmxmz' L x apyw-s/-ez,/ r/-rzyxse/. su.
-  .-  g-sy'y . s s / Pn-XXa z/ .WZV- *. . t 2-& J--7y- ltS er c

h'r.e- /a />e rzwr / by ' c.zvx,e/ A' ' -
7,, .s vse/ mn-/uty -4 /,'/,'>erzz mz Zwb axg /a xe > -,. z'zz

' / '-' / vtcl- ' L x/,,/,,,' norswce. se. gvi .5 4.J/s e,?z/;,,? , mzw e cz,x z,.z- r
l . 'ak.

v ' . e - a a 
-
/w-rA ev/-.z/awxseA zzl-p//l /a

'

eI' /;r aloa/iymarz >y%,, xay-a6 zoo7,-
,-//,,/ fl-nz/,u o .,r ' zzsw/'-: /

. - -  
.y y. ) .y

.

2V uml /.&szzfV&W @7t&.zC//.&œ-JVJ> zJ/.z&>? .CeYViX &#.>  /*

**/ J . . g s p v ss w u... y - . cswg-e-z- uyaz'musuguoawzjsawj-jw jt .s.s yyy
o e



r- - '

. 
e . ' o

. 
. / J c

e *

f . . zj - zp

- /
,gjjjl!!!r e . d.:pl, jjrr:r:rjjj 'b'''

,

);,,,6ff''' ..11.. jj!jggr::jj ..

. - . y .tt.p , . d: - e
. e ' . ., g . / .< D?P

. 

''''' !.. 

j

jjjjjjjjjil'' .
diil' .

,jj

jjjjjj$r?'''''1'' ilpp''
j g eze

' g ' p''o . - / -. . ; s .
/ /. 

'

' epr / . See >' -

*. 
G  @

. . / a
e rer e ez

r . .. @ # 
, ) . . / p ) . .' (e

7 . .

, e S
1 /e . . / gn ./ . '

F r/r e 2) 1- T'

.j . 

/ . l . .. > . .#.) #' ' /
# , * . &  -

. / * . /. 
r  &  .

pV 'zlwv vstzjzw-f. zp,v z:p -/m,' VZ
. . y, y, . ; g .

' 

e # /. e/-/ - e , .asw

. . w  a s - z
.,y j; s

. X * a / < - / .
i r ê a T r /

f / /  '. e r r e p'r ;.z v s
-/- e, s . . zsoy //e .n,-s!n-r/e ?

-  -  . /- jey- A/yaxas-s/ --pmgg/ w /; s jxaygsc. ay. ys asee -& .- z p.-
(

l o a



. , 
# ê e ././7

' ,, 
# 

e . 
'

l',w re se

* + > 
/

. 

. re .

l .
# @ * 

/ . * > ) .
. 

l t, t7

â â , /,-

m. 
# # 

*. 
w e e.

, 

e -

J :. 
' w *' .

' <' 
i' é

a . a

.. 
' 

*' * 
/ .- # * * 1

e 0 p /

' .

))4f' . . J) .. .

e w, >

. . Vxu ' . . .
: . g . ) g js
t 

0 
&  e e

-  

. . yey/ ; e a zz
* #' o 

@

. z 
# 2

. - ' c e . . r 
/' r e / g /- .

* 
< e ' . 

. 
.. p 

'

- è) a f /

Z # e' 4 o # ) l .r

. A r ) jg 4: e ( * . - j
j - . . ; . - j .

g - ca - / e
y. . . . y sy

. , . . 
+ 

/ r /. x, J, p . . .
' 

r p e e a r -

w . / .
t? 

/ & A

,. r;jsgj ..- 
. 

gjjrq . lpa . . ,, jjj . ..... ',

/ -- - .



f Yes No. If no, explain why not:

First Post Conviction:
Did you raise this issue in a petition for post conviction relief or state petition for habeas comus?

Yes f No. lf no, explain why not:
cnuvl . .

jb % .. ' . , .. . . ; . jjatg getjjjtm Sed Y J ZY' / Q 9If yes
, nam e o cou . .

Did you receive an evidentiary hearing? Yes Y' No. Did you appeal to the Nevada Supreme
court? f Yes No. If no, explain why not:

lfyes, did you raise this issuekY' Yes No. If no, explain why not:

. ond Post Ctm viction:

Did you rm this issue in a secon petition for post conviction relj or state petition habems corpus?

Yts o. If yes, ex in why: '

lf yes, name of court: date petitio lled / / .

Did you receiv't an e ' e *a1.y heàring? Yes No. Did you ap to th evada Supreme

Court? Yes No. I o, explain why not:

lf yes, d- you raise this issue? Y No. lf no, explnl'n y not:

() er Pr eedlngs:

Have you pur ed any other procedure/process in ttempt to have your conviction or

sentence rturn based on this issue (such as ini ative remedies)? Ye o. lf yes,

explain'

SVH EREFORE, petitioner prays that the court will grant him such relief to which lle is

entitled in this federal petition for writ of habeas comus pursuant to 28 U.S.C. j 2254 by a person in

state custody.

#

10



1 '1

(Signm re of Plaintim

'A sp'c 4 @ ao/s
(I)ate)

tName of person who wrotetliis
comple t if not Plaino l

ùo% cx
(Signm re pf attorney, if =y)

(Attorney's address & telephone number)

DECLAR ATION UNDER PENALTY O F PERA ARY

l understand titat a false statement or answer to any question in this declaration will subject me to
penalties of perjury. I DECLAQE UNDER PENALTY OP PERJURY UNDER TIFR IA W S OF
+HE UM TED STAR S 01 AM ERICA THAT TRE FOREGOING IS TRUE AND COQQKCT.

See 28 U.S.C. 9 1746 and 18 U.S.C. â 1621.

/$/zd/J .J/, W. c'-- tm. on-!Executed at
(Location) (Date)

!' x

(SigTxltere)

y ;J,Z/
(Inmate prison number)

11



CERTIFICATE OF SERW CE BY M AH ,

Pursuant to N.R.C.P. Rule 5 @), I hereby certify tbat I am tllemftioneroefendant nnmed

y0herein aùd tbat on this 9 77 day of At a J'e<;s 20 , I mailed a%e a corred copy
of tlle foregoing document to tlle following:. 4

5

6

8

9

10

11

12

' 
.

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

11
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FILED1 ORDR
DAVID ROGER

2 clark County District Attorney , nu 'ggNevada Bar #002781 1lj i 1 31 C'
3 JOI4N FATTIGChief D pe uty District Attorney ..-. - - '
4 Nevada Bar //006639 XUV.(V...Cx1 ..Y

200 Lewis Avenue ''JF y-j!: !. ?iJ.r5 Las Vegas, Nevada 89155-2212 CLFM

71-2500 .(702) 6
6 Attorney for Plaintitf

DISTRICT CO URT
8 CLARK COUNTY

, NEVADA

9

10
THE STATE OF NEVADA,

11 Plaintiff, CASE NO: C142741

12
-vs- 

DEPT NO : V

13
JOSE GARCIA ,

14 //0857283

15 Defendant.

16 FINDINGS OF FACT, CONCLUSIONS OF
17

LAW  AND ORDER
18 DATE OF HEARING: DECEM BER l l , 2008
19 TIM E OF HEARING: 8:30 A .M .
20 THIS CAUSE having come on for hearing before the Honorable Judge Jackie Glass,

21 District Judge, on the 1 1th day of Decem ber, 2008, the Petitioner not being presents

22 Procecding ln Form a Pauperis, the Respondent being represented by DAVID

23 District Attorneys by and through JOHN FATTIG, Chief Deputy District Attorney, and the

24 Coul-t having considered the matter, including briefss transcripts, argum ents of counsel, and

25 docum ents on tile herein, now thererore, the Court makes the following findings of fact and

26 conclusions of law:

27 //

28 E#, I
P:yWPDOCShFOFhoutly1n$7N0ï7N00690 l adoc



j, jj

1 FINDINGS OF FACT

2 1. On May 12, 1997, Defendant was charged by way of Information with TWO (2)

3 COUNTS of SEXUAL ASSAULT ON VICTIM UNDER AGE l6, TWO (2) COUNTS

4 of LEW DNESS WITH A CHILD UNDER 14 and 0%  (1) COIJNT of ABUSE,

5 NEGLECT or ENDANGERM ENT OF CHILD.

6 2. On June 1 8, 1998, a jury found Defendant guilty of all counts, On August 5, 1998,

7 Defendant was sentenced as follows: As to Count 1 - TWENTY (20) YEARS in the

8 Nevada Department of Prisons with parole eligibility aRer FIVE (5) YEARS; As to

9 Count 11 - TNVENTY (20) YEARS in the Nevada Department of Prisons with parole

10 eligibility alter FIVE (5) YEARS, Count 11 to run concurrent with Count 1; As to Count

l 1 llI - LIFE in the Nevada Department of Prisons; Count lIl to run concurrent with Counts

12 I and II; As to Count IV - LIFE in the Nevada Departm ent of Prisons, Cotmt IV to run

13 concurrent with Counts 1-111; As to Count V - TWELVE (12) MONTHS in the Clark

14 County Detention Center to l'un concurrent with counts I-lV. The Judgmtnt of

15 Conviction was tiled on August 24, 1998.

1 6 3. On August 12, 1998, Defendant filed a Notice of Appeal. On December 27, 1999. the

17 Nevada Suprem e Court filed an Order Dismissing Appeal. Rem ittitur issued on January

18 25, 2000.
19 4. On M ay 17, 2007, Defendant tiled a M otion to Vacate Conviction for Actual lnnocence.

20 The State tiled its Opposition on M ay 30, 2007. Thc district court denied Defendant's

21 M otion on M ay 3 1, 2007. The Order denying Defendant's M otion to Vacate Conviction

22 was tiled on June 14, 2007.

23 5. Defendant filed the instant petition on October 14, 2008. The State tiled its Response

24 and M otion to Dismiss on November 20, 2008.

25 6. Defendant's petition is time barred.
26 7. Defendant has not established good cause for the delay in filing his post conviction

27 petition.

28 8. Defendant's actual innocence claim is insufticient. '

2 P.îWPDOCShFORou!Iyingh7N0t7N006#0 I doc
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1 The State has pled laches and the Defendant has not overcome the presumption that his

2 delay in filing the instant petition has prejudiced the State.

3 CONCLUSIONS OF LAW

4 l . The m andatory provisions of NRS 34.726 state:

5 1. Upless thçre is good cause shown for delay, a pstition that challenges the
yalidlty of Ja udgrtlent or sentence must be tiled withm 1 year aller elltz'y of thc

6 Jujgpwnt of convlctlon or, if an appsal haq been taken from the Judgmentj
wlthln 1 yeqr after the supreme court lqsuep 1ts remittitur. For the purposes o
thlj subjectlo ,n good cause for delay exlsts lf the petitioner demonstrates to the
satlsfactlon of the Fourt:

8 (a) That the deljy ls not thc fault (?f the petitipner; and
(b) That dismlssal of the petitlon as untlmely will unduly prejudice the

9 petitioner.
10 2. Once the State raises procedural grounds for dismissal, the burden then falls on defendant

l l itto show that good cause exists for his failure to raise any grounds in an earlier petition

12 and that he will suffer actual prejudice if the grounds are not considered.'' Phelps v. Dir.

13 of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988).
14 To establish good cause, a defendant m ust demonstrate that some impediment extem al to

1 5 the defense prevented compliance with the m andated statutory default rules. Lozada v.

16 State, 1 10 Nev. 349, 353, 871 P.2d 944, 946 (1994)) see also Hathawav 1 19 Nev. at 252,

17 71 P.3d at 506, (citina Pellearini v. . St. ate, 1 17 Nev. 860, 886-87, 34 P.3d 519, 537

18 (2001)); Passanisi v. Dir. of Prisons, 105 Nev. 63, 769 P.2d 72 (1989); Crumn v. Warden,

19 1 13 Nev. 293, 295, 934 P.2d 247, 252 (1997); Phelps, 104 Nev. at 659, 764 P.2d at 1305.
20 4. Valid im pediments external to the defense giving rise to tigood cause'' could be ûithat the

2 1 factual or legal basis for a claim was not reasonably available to counsel, or that isom e

22 interference by officials' m ade compliance impracticable.'' Hathawav, 1 19 Nev. at 252,

23 7 l P.3d at 506, (quotina Murrav v. Carrier, 477 U,S. 478, 488 (1 986:; see also

24 Gonzalez, l l 8 Nev. at 595, 53 P.3d at 904, (citina Harris v. Warden, 1 14 Nev. 956s 959-

25 60, 964 P.2d 785, 787 n.4 (1998)).
26 5. ln Calderon v. Thompson, 523 U.S, 538, 560, 1 18 S.Ct. 1489, 1503 (1998), the U.S.

27 Supreme Coul't held that in order for a defendant to obtain a reversal of his tonviction

28 based on a claim of actual innocence, he must prove that dûiit is m ore likely than not that

3 P ïWPDX ShFORoutiyin:7N0y7N00690 1 doç



C C

no reasonable juror would have convicted him in light of the new evidence' presented in

2 habeas proceedings.'' quoting Schluo v. Delo, 513 U .S. 298, 327, 1 15 S.Ct. 85l , 867

3 (1995).
4 6. NRS 34.800 creates a rebuttable presumption of prtjudice to the State if %1(a1 period

5 exceedihg tive years between the tiling of a judgment of conviction, an order imposing a

6 sentence of imprisonment or a decision on direct appeal of a judgment of conviction and

7 the tiling of a petition challenging the validity of a judgment of conviction...'' The statute

8 also requires that the State plead laches in its motion to dismiss the petition. NRS 34.800.

9 ORDER

10 THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-conviction

1 1 Relief shall be and is DENIED.
'

R day of December, 2008.12 DATED this JACKIE GLASG
13 '

14

15

16 DAVID ROGER
DISTRICT ATTORNEY

17 Nevada Bar //002781

18

l 9 B Y >!' ' ' - * . f o r
J A

20 c ef De uty District AttorneyYar //006639vada
2 l

22

23

24

25

26

27

28 hjc/svu

4 P:ïwPDOcShFOh'ïoutIyl:$7N0h7N00690l.doc



IN TH E SU PREM E COURT OF TH E STATE O F NEVA DA

JOSE LOPEZ GARCIA, No. 53154
Appellant,

VS.

TH E STATE OF N EVADA,
Respondent. y.j. ,. j m ? j.....,,-,

r 1 -!u , -kw 't. - , ?
FEB g ù 2212

:' k C.! 0. 
r(-ytg&1 :r rjl:ljkjqjORDER OF AFFIRM ANCE s t sù ! uRT

B .
DEPU LQRK

This is a proper person appeal from an order of the district

court denying a post-conviction petition for a writ of habeas corpus.l

Eighth Judicial District Court, Clark County; Jackie Glass, Judge.

Appellant filed his petition on October 14, 2008, m ore than

seven years after the rem ittitur from his direct appeal on January 25,

2000.2 Thus, appellant's petition was untimely I'iled. See NRS 34.726(1).

Further, because the State specifically pleaded laches, appellant was

required to overcome the presumption of prejudice to the State. See NRS

34.800(2).

To excuse the procedural defects, appellant claim ed that he

was unable to file a tim ely petition because he did not receive the trial

l'rhis appeal has been subm itted for decision without oral argum ent,
NRAP 34(9(3), and we conclude that the record is sufficient for our review
and briefing is unwarranted. See Luckett v. W arden, 91 Nev. 681, 682,

541 P.2d 910, 911 (1975).

zGarcia v. State, Docket No. 32879 (Order Dismissing Appeal,
December 27, 1999).

EY. 2.SUPREME CouRT
oF

N FVADA

(o) --,- .vdp).- /t) - tj-ër



transcripts in a tim ely m anner and because he could not raise ineffective

assistance of counsel claim s on direct appeal. Counsel's failure to send

appellant transcripts did not excuse the procedural defects. See H ood v.

State, 111 Nev. 335, 338, 890 P.2d 797, 798 (1995). Further, appellant

failed to dem onstrate that any im pedim ent external to the defense

explained or excused the m ore than seven-year delay since the rem ittitur

from his direct appeal. See H athawav v. State, 119 N ev. 248, 252, 71 P.3d

503, 506 (2003),. Lozada v. State, 11O Nev. 349, 353, 871 P.2d 944, 946

(1994). ln addition, appellant failed to overcome the presumption of

prejudice to the State. See NRS 34.800(2).

Next, appellant claim ed that he was actually innocent. In

support of his actual innocence claim , appellant argued that the victim

and the victim 's m other fabricated their testim ony and that a D NA test on

sem en found on the victim 's clothes would show that he was not the

person who sexually assaulted the victim .

W e conclude that appellant failed to dem onstrate a

fundamental miscarriage of justice should allow consideration of

procedurally defaulted claim s because he failed to dem onstrate that dtit is

more likely than not that no reasonable juror would have convicted

gappellantq.'' See M azzan v. W arden, 112 Nev. 838, 842, 921 P.2d 920, 922

(1996); Pelleerini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

Appellant testified at trial that the victim 's story was not accurate. It w as

for the jury to determine the weight and credibility to give conflicting

testimony. See Bolden v. State, 97 Nev. 71, 73, 624 P.2d 20, 20 (1981). In

addition, appellant failed to dem onstrate that there w as a DNA sam ple

that w as available for testing. Even assum ing there w as a sam ple

available; the victim knew appellant well and specifically identilied him  as
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the person who sexually assaulted her. Thus, appellant failed to

demonstrate that it is more likely than not that no reasonable juror would

have found him  guilty beyond a reasonable doubt had he had access to

DNA evidence. Schlup v. Delo, 513 U.S. 298, 327 (1995). Therefore,

appellant failed to dem onstrate that this claim should excuse the

procedural defects, and the district court did not err in applying the

procedural bars in this case.

H aving considered appellant's contentions and concluding that

they are without m erit, w e

ORDER the judgm ent of the district court AFFIRM ED.3

,' 'Nj

' J

Cherr '

/@ J
Sa'tta

J.7
Gibbons

3W e have reviewed all docum ents that appellant has subm itted in
proper person to the clerk of this court in this m atter, and we conclude
that no relief based upon those subm issions is warranted. To the extent
that appellant has attem pted to present claim s or facts in those
subm issions which were not previously presented in the proceedings
below , we have declined to consider them  in the l'irst instance.
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cc: H on. Jackie Glass, District Judge
Jose Lopez Garcia
Attorney G eneral/carson City
Clark County District Attorney
Eighth District Court Clerk

SUPREME COURT
o:

NEVADA
4

(O) 1947 A U(4Ij/N>



IN THE SUPREM E COURT OF THE STATE OF NEVADA

JOSE LOPEZ GARCIA,
Appellant,

VS.
THE STATE OF NEVADA,
Respondent.

Supreme Court No. 53154

District Court Case No. C142741

REM ITTITUR

TO: Steven D. Grierson, Clark District Court Clerk

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/order.
Receipt for Remittitur.

DATE: March 2, 2010

Tracie Lindeman, Clerk of Court

By: .
Deputy Clerk

cc (without enclosures):
Hon. Jackie Glass, District Judge
Attorney General/carson City
Clark County District Attorney
Jose Lopez Garcia

RECEIPT FOR REMIU ITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on .

District Court Clerk

a .3

ït'l - (.742.32.



JOSE LOPEZ GARCIA, 458710
N.N.C.C.
P. 0. BOX 7000
CARSON CITY, NV 89702-7000

IN IIIE Elfa  JUDICIAL DIM TW  CIXJRT OF 1ME STATE OF NEVADA

IN AND R m IME IXXO  OF G .ADK

JosE L. GARCIA, )
) case No.: c142741

Petitioner, ) Dept. No.: vIII
)

vs. ) PETITICN FcR WRIT
) OF HARFAR OnDPRR

THE STATE OF NEVADA BY AND THROUGH JIM ) ( CrICK)
BENEDICPI: WARDEN OF NNCC; ) NRS 34.360

)
Respondents )

)

Petitioner is unlawfully confined and restrained against his life and liberty

at Northern Nevada Correctional Center (NNCC). Pursuant to NRS 34.360: this Court

retains jurisdiction and has authority to issue a writ of habeas corpus and order

directing the State of Nevada (Respondents) to release him from custody; if the

imprisonment and restrain is unlawful in violation of the Nevada Constitution/ Art.

section j8: the 5th, 6th, 8th and 14th Amendment rights to the United States

Constitution.

1. Name of institution and county in which you are presently imprlsoned or
where and how you are presently restrained of your liberty:

Cxrson Clty, Northern Nevada correctional Center.

2. Named and location of court which entered the judgment of conviction under
attack:

Eighth Judicial District Court, County of Clark: Tnn Yegas, Nevada.

3- Date of judgment of conviction: August 5: 1998 and Cburt ordered to

correct-sentences on August l2, 1998.

4. Case Number: Cl427d1.

(a) Length of sentencing:

1. Count 1: Tgenty (20) years with parole eliqility after Five

1

(5) years-

& . #



2 . Count II: M nty (20) years with m role eligibility after Five (5)
y- r J.M  to nm consm ztive to œ unt I .

3. Count 111: A Minimlnn of m rty-Eight (48) Y nths W th a Maxiawn term
of œ e Hundred 'M nty ( 120) m nths.

4 . r'n'mt IY: A Minl-wn of m rty-Eight (48) nxmtha W th a m xi-lm œ e
Ilurdre  w enty ( 120) œ nths.

5. count v: œ e (1) ya r in the Clark oxnty œ tention Center with rw mts
III-Y to run conrnr ent to œ unt II.

6. Are you presently serving a sentence for a conviction other than the convic-
tion under attack in this Fotion: No.

If ''Yes'' list crimes, case number and sentence being served at this time:

Y t aœ lizvlale.

7 . Nature of of f ense involved in conviction being challenged:

Count I-- mwxl M sault W th a Minor 'lrœ r Sixteen y- rs of Y e (F) .

œ unt Il-se=ml A- ult W th a Minor lznr'lor Sixteen years of K e (F) .

Count Ill-Lee ess W th a G ild lmder the K e of R urteen (F) .

œ unt Iv-ree ess with a G ild llnr'kxr the K e of Fourteen (F) .

Count V-c ild AHA'M  nna M lect (œ ) .

8 . What was your plea?

( a ) œ t guilty to al1 œ unts.

9. If you entered a guilty plea to one count of an indictment or information,
and a not guilty plea to another count of an indictment or information, or
if a guilty plea was negotiated, give details:

Not applinahle.

lO. If you were found guilty after a plea of not guilty, was the finding made
by:

(a) Jury.

11. Did you testify at the trial?

Yes-

Did you appeal from the judgment of conviction?

Yes.

13. If you did appeal, answer the following:

2



Name of court: Suprmmn Cburt of the State of Nevada.

(b) Case number or citation: TMknovn, bmrnumo Connmnl did not provide.

Result: Denied.

(d) Date of result: lMkvram: h0v*.1** Co.m**1 did not provide.

14. If you did not appeal, explain briefly why you did not:

Not ayplicable.

l5. Other than a direct appeal from the judgment of conviction and sentence,
have you previously filed any petitions, applications or rotions with
respect to this judgment in any court, state or federal?
Yes.

l6. If your answer to No. 15 was ''yeay'' give the following information:

(a) (l) Name of Court: Eiqhth Judicial District Court.

(2) Nature of proceeding: Motion to Vacate Conviction.

(3) Grounds raised: Actual innnnence.

(4) Did you receive an evidentiary hearing on your petition, applica-
tion or motion?

* .

(5) Result: Deny without a final order unn entered.

(6) Date of result: N/A

(7) If known: citations of any written opinion or date of orders
entered pursuant to such result: N/A

(b) As to any second petitlon, application or motion, give the same infor-
mation: No.

(c) As to any third or subsequent additional applications or motions, give
the same information: No.

(d) Did you appeal to the highest state or federal court having jurisdic-
tion, the result or action taken on any petition, application or rotion?

(l) First petition, application or motion: No. Ronnnno there un- no

final order entered nna nnnhle to appeal.

Citation or date of decision: N/A

(2) Second petition, application or motion? N/A



(e) If you did not appeal from the adverse action on any petltion, appli-
cation or motion, explain briefly why you did not:

'm ere unM no f inal order issue  and Amnhle to prœ -''n on a fur-
ther.

l7. Has any ground being raised in this petition been previously presented to
this or any other court by vay of petitlon for habeas corpus: Fotionz ap-
plication or any other postconviction proceeding? If soê identify: No.

If any of the grounds listed in Nos. 23(a),(b):(c) and (d), or listed on
any additional pages you have attached, were not previously presented in
any other court; state or federal, list briefly what grounds were not so
presented, and give your reasons for presenting them.

Issue CKe: PETITIONER IS INNCCENT OF SEXUAL ASSAULT/ LEWDNESS; CHILD ABUSE AND
NEGLECT CONVICTIONS RESULTING IN A FUNDAMENTAL MISCARRIAGE OF JUSTICE IN VIOLATION
OF THE 5th, 8th AND 14th AMENDMENT RIGHTS %0 THE UNITED STATES CONSTITUTION.

Counsel on appeal was ineffective by failing to raise this issue on direct

appeal.

Issue Tko: PETITIONER'S CONVICTIONS AND SENTENCES VIOLATED THE DOUBLE JEOPARDY
CLAUSES ART. 1, SECTION 98 OF THE NEVADA CONSTITUTION AND THE 5th AMENDMENT RIGHTS
10 THE UNITED STATES CONSTITUTION.

Counsel on appeal was ineffective by failing to raise this issue on direct

appeal.

Issue lhreez PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OP COUNSEL DURING THE
TRIAL AND ON DIRECT APPEAL IN VIOLATION OF THE 6th AND 14th AMENDMENT RIGHTS %0
THE UNITED STATES CONSTITUTION.

Ineffective assistance of Counsel issue is precluded from litigation on direct

appeal by Nevada law.

l9. Are you filing this petition more than l year following the filing of the
judgment of conviction or the filing of a decision on direct appeal? If soJ
state briefly the reasons for the delay.

Appellate Counsel, Jose C. Pallares, who suffered from anxiety: depression and

alcoholispl failed to inform the Petitioner regardlng the outcome of the Nevada

Supreme Court affirming his direct appeal and refused to provide the Petitioner with

the trial transcripts and the case files. Petitioner learned from Mr. Gary E. Goven,

in 2001, that his direct appeal had been dismissed in 1999. He wrote letters to

terminate Jose Pallares as attorney of record and demanded that all papers, docu-
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ments, pleadings and other tangible property, which belong to Petitioner, be im-

mediately delivery to him. Petitioner wrote Mr. Pallares serveral letters expres-

sing his concerns of the delay in complying with tNe Court's rules and procedures

of filing a habeas corpus petitlon if Counsel continued to fail to provide him with

the trial transcripts and records, a1l of which were ignored by Counsel. On Decem-

ber 28, 2004, Petitioner's motion for transcripts was filed in the District Court

and on January l9, 2005, the Court granted his motion for transcripts. Petitioner

did not receive the transcripts until May, 2007, when he filed his motion to vacate

conviction for actual innocence: it was filed with the Court on May l7, 2007-

20. Do you have any petition or appeal now pending in any court, either state
or federal, as to the judgment under attack? Yes.

If yes, state what court and the case number: Eighth Judicial District

cola+y rnx- No-: C142741, Motion to Vacate Conviction for Actual Tnnnnonce.

2l. Give the name of each attorney who represented you in the proceeding resul-
ting in your conviction and on direct appeal:

(a) At arraignment and plea: Linaa 8e114 Public Defenaor.

(b) At the preliminary hearing, trial and sentencing: Linaa 8e11,

and Jose C. Pallares.

(c) On direct appeal: Jose C. Pallarea.

(d) Federal habeas petition: N/A

22. Do you have any future sentences to serve after you complete the sentence
imposed by the judgment under attack? Nö.

23. State concisely every ground on which you claim that you are being held
unlawfully. Summarize briefly the facts aupporting each ground. If neces-
sary, you may attach pages stating additional grounds and facts supporting
Same .

Issue Che: PETITIONER IS INNOCENT
NEGLECT CONVICTIONS RESULTING IN A
OF THE 5th, 8th AND 14th AMENDHENT

In 1995: Fetitioner moved to an

OF SEXUAL ASSAULT; LEWDNESS: CHILD ABUSE AND
FUNDAMENTAL MISCARRIAGE OF JUSTICE IN VIOLATION
RIGHTS TO THE UNITED STATES CONSTITUTION.

apartment at the address of 2725 Ellis Street;

North Las Vegas, Nevada, where Maria Ingram and her children were living. Petitioner

met Maria just outside of that apartment. Maria and Petitioner's roommate, Enuncio



Gamos', wife, Campos/ were friends and Maria came to visit with them in Petitioner's

apartrent daily. Petitioner'a and Maria's children played together and thereafter

Maria and Petitioner became good friends. One morning in 1996: Maria came to Feti-

tioner and initiated sexual lntercourse with him. From that incounter Petitioner

realized they were not compatible. Petitioner refused to have any further sexual

relations with her and told her it was only a one time thing. Since Petitioner

refused to have a sexual relationship with her, she asked him to marry her many

times. She continually stalked him every-time he went outside of the apartment. She

even went on to tell Petitioner's girl friend Germina Castrone that Jose Cercia is

no longer with her.

Petitioner asserts his convictions were predicated upon Maria's jealousy. The

accusations vere intended to distroy Petitionerfs relationship with his girl friends

hopping that she would be able to convince him to have a relationship with her if

his girl friends ended her relationship with the Petitioner.

Maria testified that she learned ''Mario'' had exposed himself to a little boy

who lived in that apartment. See Exhibit ''1/'' Trial Transcript Volume II. (T.T. Vol.

11), pp. 51-53, attached hereto. Maria testified that her daughter/ Crystal Ingram,

told her that in fact the ren named ''Mario'' had laid on top of her vhen Mario and

herself were watching TV. See Ex. ''1,'1 T.T. Vol. II# p. 54. Maria testified that at

the time Crystal told her of the sexual assault Maria explained to her daughter that

''Mario'' had left Las Vegas and that he cannot do anything to heard her any more.

See Ex. 1'1/'' T.T. Vol. II, p. 54. Maria testified that she did not know when the

sexual assault occurred to her daughter. See Ex. ''1,'' T.T. Vol. II, p. 60. Maria

testified that she allowed her child, i-e.z oldest daughter ''Car1a,'' to be married

at the age of fourteen (14) years and she had a baby while she was 15-16 years old.

See Ex. ''1,,' T-T. Vol. IIz p. 68. Maria testified that during the relationship with

Petitioner, he gave and loaned money to her for food for her children and she was
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romantically involved with the Petitioner at one time. See Ex. ''1,'' T.T. Vol. II:

pp. 69-70. Maria further testified that she learned: after being romantically in-

volved with Petitioner, that he had a couple of girl friends and made a mistake

having a relationship with him and it should never have happened. See Ex. ''1,'' T.T.

Vol. II, p. 7O.

Crystal Ingram testified that after the sexual assault sperm came from the geni-

talia and went on to her clothing. See Ex. ''2,1' T.T. Vol. II: P. 154. She further

testified that ''Mario'' made her 1ay on top of him. See Ex. ''2,'' T.T. Vol. II, P.

she claimed throughout the trial proceedings: which was contrary to the alle-

gations, that Petitioner told Crystal not to tell her rother, he used his hands to

cover her routh and she was unable to scream, she also testified she was on her

knees with no routh covering and not screaming or yelling. She testified contrary

to the accusations she made against him during the entire trial. See Ex. '.2,,, T.T.

Vol. II, pp. 160-191.

Petitioner testified that in 1996: he brougbt women to his apartment and Maria

Ingram became jealous and started pressuring him as to why he did not want a rela-

tionship with her and marry her. See Ex. ''3:'' T.T. Vol. 111, p 4l. He testified

throughout the trial proceedings maintaining that he never touched any of Crystal

Ingram's genital areas: body nor having sexual intercourse of any kind or ever

exposing his genitalia to Crystal Ingram. See Ex. ''3,., T.T. Vol. 111, pp. 46-70.

Fetitioner further testified that ''Mario'' lived with his roommate, Gamos, in Peti-

tioner's apartment for approximately three (3) ronths. This was during the time

crystal claimed she was sexually assaulted. See Ex. ''3,'' T.T. Vol. 111, pp. 62-63.

He testified that he loaned money to Maria for food for her children everytime she

needed and addltlonally he bought meals for Maria's children and his children. See

Ex. ''3,'' T.T. Vol. p. 40.

Petitioner declares that Paria Ingram's jealousy over the relationships he had

with his girl friends was her motive for having Crystal Ingram and her brother Ro-



berto Garcia go to Petitioner's apartment and stay only one night with his children

in order to give substance to the accusations of sexual assault. Maria intended to

report the crime of sexual assault against Crystal by the Petitioner after Mario

left Nevada. This is a set up for 1aw enforcement to believe that a crime of sexual

assault with Crystal had occurred that night. The Prosecutor obtained an expert's

testimony to mislead the jury in that some 9 year old females do not bleed when

having sexual intercourse with an adult male, either vagtnally or anally. He also

testified that Crystal Ingram was no longer a virgin without providing any physical

evidence or sperm, as Crystal claimed, on her clothes. Nor vas this sperm collected

and preserved to show that Petitioner's guilt in committing the crime of sexual as-

sault. See Ex. '14,'' T.T. Vol. II: pp. 192-226. Therefore? Petitioner's convictions

and punishment were unconstitutional by the State of Nevada. The State was given

false accusations gainst him and law enforcement accused him of a crime committed

by another person without D.N.A. or physical evidence of Petitionerïs guilt. Peti-

tioner demands this Court to order a D.N.A. test of the sperm Crystal Ingram claimed

was on her cloths to prove that Petitioner is innocent of the alleged sexual asaault,

otherwise he must be release from custody where he is illegally incarcerated.

The United States ''Supreme Court defined theeresponsibility of federal trial

courts to ensure that proffered scientific evidence is in fact scientific? and will

be of use to the trier of fact in deciding an issue to be triero'' See Daubert v.

Merrell Dow Pharmaceuticals, Inca: 5O9 U.S. 579, 592, ll3 S.Ct. 2786: 125 L.Ed.2d

469 (1993). ''In order to do so: trial courts must assess whether a proffered scien-

tific theory can be and has been tested, whether it has been subjected to peer

review and publication, and whether it has achieved general acceptance, see id. at

593-94, l13 S.CL. 2786..' See U. S. v. Cuffz 37 F. Juppozd 279, 282 (S.D.N.Y. 1999).

''This Court has repeatedly assessed that admissibility of scientific evidence

in terms of trustworthiness and reliability. Santillanes v. State, 104 Nev. 699,

704, 764 P.2d 1147, 1150 (1988). Because the overwhelming weigh of authority has
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established that DNA analysis utilizing the PCR technlque is reliable and trust-

worthy for use within the forensis context.'' See Bolin v. State: 96O P.2d 784, 800

(Nev. l998)(quoting United States v. Hicks, 203 F.3d 837: 844-47 (9th Cir. 1996),

cert. denied, U.S. , ll7 S.Ct. 1483/ 137 L.Ed.2d 694 (1997). The district

court did not err in admitting DNA evidence. Brown v. State, 934 P.2d 235: 24l (Nev.

1997)(the DNA evidence indicated that semen collected from Jane Doe's underwear

matched Troy's and that l in 3,000,000 other people had matching DNA (the second

DNA test indicated that 1 in 10,000 people had matching DNA)). Id. 242. ''We conclude

that the DNA evidence was properly admitted at trial: and that sufficient evi-

dence existed to support Troy's conviction-'' Id. 237. In Brown's case the victim

was also a nine-year-old as in the Petitioner's accuser when Pam the mother found

Jane Doe covered in blood from the waiat down. Id. 237. Jane Doe was taken to the

hospital where it was confirmed that she had been penetrated b0th vaginally and

anally. She had lost fifteen percent of her blood. ... A ''sexual assault kit'' was

taken at the hospital, which included a vaginal smear (because sperm was present)

and a blood sample. Id. 238.

''A petitioner need not show that he is 'actually innocentl of the crime he was

convicted of committing, instead, he must show that '''a court cannot have confidence

in the outcome of the trial.b'''' Majoy v. Roe, 296 F.3d 770, 776 (9th Cir. 2002).

''In summaryz ve conclude on this record that Majoy might fall within the narrow of

cases implicating a fundamental miscarriage of justice.'' Hajoy, 296 F.3d at 776

(quoting Schlup v. Delo, 513 U-S. 298, 315/ ll5 S.Ct. 851, l3O L.Ed.2d 808 (1995).

''To foreclose a claim of constitutional violation where there has been a colorable

showing of factual innocence would liked constitute a due process violation or an

improper suspension of habeas corpus relief.'' Id. at 777.

''Fundamental miscarriage of justice exception as a aafeguard against compellin:

an innocent man to suffer an unconstitutional loss of liberty.'' Sawyer v. Whitley,

5O5 U.S. 333, 359/ l12 S.Ct. 2514, 25294 120 L.Ed.2d 269 (lggzltquoting Mccleskey v.
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Zant, 499 U.s.? at 495, 1ll S.Ct., at 1471). ''We retain authority to issue the writ

if the petition 'implicatles) a fundamental miscarriage of justice-''' Deutscher v.

Whitley; 946 F.2d 1443, 1444 (9th Cir. lgglltquoting Mccleskey, 499 U.S.: at ,

lll S.Ct.p at 1470). ''We remain confident thatz for the most part, 'victims of a

fundamental miscarriage of justice will meet the cause-and-prejudice standard'...

Accordingly, we think that in an extraordinary case: where a constitutional viola-

tion has probably resulted in the conviction of one who is actually innocent,

habeas court Fay grant the writ even in the absence of a showing of cause ...''

Murray M. Carrierz 477 U.S. 478, 495-96/ l06 S.Ct. 2639, 2649: 91 L.Ed.2d 397 (19-

86). ''... a petitioner must show that it is more likely than not that no reasona-

bly juror would fave found petitioner guilty beyond a reasonable doubt-'' See Schlup,

5l3 U.S. at 327, ll5 S.Ct. at 867. Petitioner asserts that if the DNA evidence had

been tested and presented at his trial it would show he never sexually assaulted

Crystal Ingram. Thusl there would be no reason the jury would have found Petitioner

guilty of the crime of sexual assault beyond a reaaonable doubt.

Issue Tko: PETITIONERIS CONVICTIONS AND SENTENCES VIOLATED THE DOUBLE JEOPARDY
CLAUSES ART. 1, SECTION 98 OF THE NEVADA CONSTITUTION AND THE 5th AMENDMENT RIGHTS
10 THE UNITED STATES CONSTITUTION.

The Information charges against the Petitioner allege; ''That Jose Lopez Garcia;

the defendant above namedz having committed the crimes of sexual assault with a

minor under 16 years of age: felony, NRs 200.364 and 200.366, lewdness with a child

under the age of 14, felony, NRS 201.230, and child abuse and neglect, grosa misde-

meanor? NRS 200.508. See Ex. ''5,'. T.T. Vol. II? pp. 9-11.

All charges were allowed to be presented to the jury and petitioner was found

guilty of the crimes of sexual assault, lewdness with a child and child abuse and

neglect. He was sentenced by the trial Court as follows: COUNT I TWENTY (20) YEARS

in the Nevada Department of Prisona wlth parole eligibility AFTER (5) YEARS by vio-

lating NRS 200.564: COUNT 11 TWENTY (20) YEARS in NDP with parole eligibility aftêr
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FIVE (5) YEARS by violating NRS 200.564 and to run CONSECUTIVE to COUNT 1: COUNT

III a MINIMUM of FORTY-EIGHT (48) MONTHS with a MAXIMUM term of ONE HUNDRED TWENTY

(120) MONTHS in the NDF by violating NRS 200.366: COUNT IV a MINIMUM of FORTY-ETGHT

(48) MoNl?s a MAXIMUM HUNDRED TWENTY (120) MONTHS in the NDP by violating NRS 201.

230 and CouNT V ONE (1) YEAR in the Clark County Detention Center with COUNQS III-V

to run CONCURRENT to COUNT II. See Ex. ''6zH Criminal Court Minutes.

The Nevada Supreme Court held in Brown that ''To determine whether Troy's con-

victions for sexual assault and child abuse by sexual abuse/sexual assault are barred

by the double jeopardy provisions of the state and federal constitutions: this Court

must apply the test from Blockburger v. United States, 284 U.S. 299: 304, 52 S.Ct.

180, 182, 76 L.Ed. 3O6 (1932)/ which states: 'EWlhere the same act or transaction

constitutes a violation of two distinct statutory provisions, the test to be applied

to determine whether there are two offenses or only one: is whether each provision

requires proof of a fact which the other does notol''

''Applylng the Blockburger test, we conclude that Troy's conviction for both

sexual assault and child abuse by sexual abuse/sexual assault was improper. As

charged in this case, child abuse by sexual abuse reqùires a sexual assault pursuant

to NRS 200.366, plus resultant physical pain or mental suffering; sexual asaault

requires only those elementa present in NRS 200.366. Therefore, a conviction for

sexual assault does not require proof of a fact other than or additional to any facts

necessary to prove child abuse by sexual abuse/sexual assault cannot occur without

the sexual assault, and therefore: the sexual assault beeomes an element of child

abuse by sexual assault. Given this analysis, Blockburger Fandates that Troy cannot

be convicted of b0th child abuse by sexual abuse/sexual assault and sexual assault.

See also Meador v. State, 101 Nev. 765/ 711 P.2d 852: 856 (lg8sltapplying Block-

burger and concluding that double jeopardy barred appellant's convictions for b0th

lewd acts with a child and sexual assault because proof of a lekd act did not re-

quire proof of a fact distinct from the elements of sexual assault since a lewd
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act necessarily occurred during the sexual assault). Brown v. State; 934 P.2d at

242-243.

''Under Blockburger, lwhere the same act or transaction constitutes a violation

of two distinct statutory proviaions, the test to be applied to determine whether

there are two offenses or only one, is whether each provision requires proof of a

fact which the other does not.r'' Kansas v. Hendricks; l17 S.Ct. 2072, 2086 (1997)

(quoting Blockburger v. United States, 284 U.S. at 304, 52 S.Ct. at 182).

In the Fetitioner's case, the convictions of lewdness with a child and child

abuse and neglect were barred by the double jeopardy clauses and, therefore, this

Court must vacate the convictions for lewdness and child abuse and neglect pursuant

to Brown v. state and Meador v. State. The underlying crime at iasue was the sexual

assault and while the lewdness and child abuse and neglect counts required proof of

an extra element, i.e./ that the sexual assault caused physical pain and mental suf-

fering; the extra element did not transform lewdness with a child and child abuae

and neglect charges into the greater crime at issue. Thus/ Petitioner's convictions

and sentencea were the result of the same act or transaction which the accuser

claimed against him during one night by violating three distinct statutory provi-

sions. ''Double jeopardy may be implicated when multiple convictions arise out of

the same act; even if the court has imposed concurrent sentences.'' State v. Meas,

75 P.3d 998: 1001 (Wash. App. Div. 2 2003). ''Under Blockburger, it is impermisible

for a defendant to suffer convlction for b0th greater-and lesser-included offenses.

To determine the existence of a lesser-included offense, this Court looks to 'whe-

ther the offense in queation 'cannot be committed without committing the lesser

offensel'' Donald Estes v. State, l46 F.3d 1114, 1127 (Nev. 2006).

Issue Three: PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL DURING TRIAL
AND ON DIRECT APPEAL IN VIOLATION OF THE 6th AND 14th AMENDMENT RIGHTS %0 THE
UNITED STATES CONSTITUTION.

Before trial Petitioner informed Counsel Joae C. Pallares that the charges
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against him kere committed by Mariol who also committed another crime of exposure

against a little boy at Petitioner's apartment. That the ehargea of sexual assault

against Petitioner were false and that Maria Ingram accused him of Marioîs crimes

out of jealous rage toward Petitioner for having girl friends while she had a roman-

tically relationship with him. Trial Counsel refused to lnvestigate and locate

Mario? the sexual assault suspect, to testify and vindicate Petitioner's claims. See

Ex. ''lz'' T.T. Vol. II, pp. 51-54/ and Ex. ''2,'' T.T. Vol. II, P. 161.

Counsel failed to submit a witness list within the time limitation cauaing Peti-

tioner's witnessea to be striken from the list, thereby/ not allowing his witnesses

to testify on his behalf. See Ex. '17,'' T.T. Vol. II, pp. 3-6. Counsel failed to

make an objection to the admission of Dr. Jay Johnson's testilony which misled the

jury in that the victim was not a virgin and, thereforez no bleeding occurred during

the sexual assault. See Ex. ''4,.' T.T. Vol. II, pp. 192-226. Counsel failed to obtain

an expert to testify countering Dr. Jay Johnson's testilony regarding vaginal and/or

anal bleeding of a 9 year old girl after having intercourse with an adult lale. See

Brown v. State, supra. Counsel failed to file a motion to dismiss the Information

based on double jeopardy by charging Petitioner with three distinct statutory pro-

vislons .1th the same act or transaction. Counsel failed to file a Jotion that

would have preserve his double jeopardy claim, clearly prejudicing Petitioner. In

addition, Counsel failed to raise issues one and two on direct appeal or provide

the Fetitioner with any of the documents regarding his caae on appeal and failed to

inform the Petitioner the direct appeal was denied by the Nevada Supreme court. See

Ex. ''8,.' a Memo from Counsel Gary E. Gowen.

For claims alleging ineffective assistance of counsel, the standards set forth

in Strickland v. Washington, 466 U.S. 668, 104 S-Ct. 2052 (1984) apply. In Strick-

land: the Supreme Court held that t'A convicted defendant'a claim that counsel's as-

sistance was so defective as to require a reversal of his conviction has two compo-

nents. Firat the defendant muat shov that counsells performance vas deficient. This

13



requires showing that counsel made errors so serious that counsel vaa not function-

ing as the counsel's guaranteed the defendant by the Sixth Amendment. Second, the

defendant must show that the deficient perforrance prejudice the defense. This re-

quires showing that counsel's errors were so serious as to deprive the defendant of

a fair trial, a trial whose result is reliable.'' Strickland, 466 U.S. at 687, 104

S.Ct. at 2064. ''From counsel's function as assistance to the defendant derive the

overarching duty to advocate the defendantls cause and the lore particular duties

to consult with the defendant on important decisions and keep the defendant infor-

med of important developments in the course of the prosecution. Counsel also has a

duty to bring to bear such skill and knowledge as will render the trial a reliable

adversarial testing process.'' Strickland, 466 U.S. at 688, lO4 S.Ct. at 2065. The

defendant muat show that there is a reasonable probability thatz but for counsel's

unprofessional errors, the result of the proceeding would have been different. A

reasonable probability is a probability sufficient to undermine confidence in the

outcome. In making this determination: the revlewing court must consider the tota-

lity of the evidence placed before the original finder of fact. Strickland: supra.

A state court decision is contrary to clearly established precedent if the state

court applies a rule that contradicts the governing law set forth in our cases, or

if the state court confronts a set of facts that are materially indistingishable

from a decision of the Supreme Court yet nevertheless arrivea at a result different

from the precedent- Williams v. Taylor: 529 U.s. 362, 405-06: l20 S.Ct. 1495 (2000).

Bell v. Cone, 535 U.S. 685: 694, 122 S.Ct. 1843 (20002). ''Attorney offered for hi3

omission betray a starling ignorance of the law-- or a weak attempt to shift blame

for inadequate preparation. 'tclounsel has a duty to make reasonable tnvestigation

or to rake a reaaonable decision that makes particular investigations unnecessary-'''

see Kimmelman v. Morrison? 477 U.S. 365/ 385, l06 S.Ct. 2574, 91 L.Ed.2d 3O5 (1986).

''Respondent'a lawyer neither tnvestigated, nor made a reasonable decision not to

investigate, the State's case through discovery. Such a complete lack of pretrial

14



preparation puta at risk b0th defendant's right to an ' ample opportunity to meet the

case of the prosecution.''' Id. 477 U.S. at 385: Dixion v. Snyder, 266 F.3d 693, 703

(7th Cir. 2001).

''The decision not to pursue his objection to the admission of Dr. Pile's testt-

gony fell well within the 'wide range of professionally competent assistance' re-

quired under the Sixth Amendment to the Federal Constitution.'' smith v. Murray: 477

U.s. 527, 536, l06 S.CL. 2661, 2667, 91 L.Ed. 434 (lg86ltquoting Strickland, 466 U.

S. at 690, l04 S.Ct- at 2066). ''Counsel failed to move for dismissal of the second

indictment -.. We can think of no strategic reason for this omission: and that the

state has offered none; it was simply a miatake. And, of course: failure to file a

motion that would have preserved Wilcox's double jeopardy claim, clearly prejudiced

Wilcox. Counsel was therefore constitutionally ineffective for failing to move to

dismiss the indictment ... Wilcox v. McGeez 24l F.3d 1242, 1246 (9th Cir. 2001)

(quoting strickland, 468 U.S. at 687, 1O4 S.Ct. 2052). ''The state court's eontrary

conclusion was an unreasonable application of clearly established federal law, as

announced by the United States supreme Court.'' Wilcox, 241 F.3d at 1246. 'fcounsel's

failure to raise the issue arounted to ineffective assistance, and Wilcox was clear-

ly prejudiced therebyr Id. 1246.

In the Petitloner's case/ there is no doubt that his Counsel's conduct falls

within the vide range of reasonable professional assistance, and that Petitioner has

overcome the presumption that, under the circumstances: the challenged action should

be considered not sound trial strategy. Thus, within the context of this strong pre-

sumption, Petitioner demonstrated that his Counsel's performance was deficient,

failing below an objective standard of reasonableness, and that Counsel's deficient

performance prejudiced his defense. To establish prejudice based on Counsel's defi-

cient performance, Petitioner aaserted that there is a reasonable probability that,

but for his Counsel's unprofessional errors, the result of his trfal proceeding

would have been different. ''A court may evaluate the questions of deficient per-

15



formance and prejudice in either order and need not consider b0th issues kf the de-

fendant fails to make a deficient showing on one.'' Means v. State, 103 P.3d 25, 32

(Nev. 2004). The Nevada Supreme Court held that ''This result vould not punish the

criminal defendant for the errors of his attorney. Our system already provides for

reversal of criminal sentences that result from attorney error-'' Butler v. State,

102 P.3d 7l, 90 (Nev. 2004).

The Court is hereby reminded of the fact that Counsell Jose C. Pallares: knew

he was unable to provided the Petitioner with effective assistance due to Counsel

suffered from anxiety, depression and alcoholism by fillng a motion to vithdrav as

Counsel before the trial and the Court denied that motion forcing Jose Pallares to

provided Petitioner vith lneffectlve asslstance of Counsel during the trial and on

direct appeal. See Ex. ''9:'' motion to withdraw as attorney of record. Later com-

plaints vere filed against Counsel for mlsconduct and he was found gullty. The Board

hearing panel recommended that Jose Pallares be suspended for one-year vithout prac-

ticing lav in the state of Nevada. The Nevada Supreme Court held that the one-year

suspension was too lenient and imposed a two-year suspension against Jose Pallares.

See Ex. ''10:.9 an Order Suspension of a License to Practice law in Nevada.

RR
-YIIGY tu l PIer.TKP

Based upon the foregoing reasons, Petitionerz Jose Garcia, respectfully requests

that this Court order the Prosecutor of the State of Nevada to conduct ''DNA'' testing

to clear his convictions or otherwise order the Respondenta to release him from custo-

dy where he is presently imprisoned in violation of the State and Federal Constitu-

tions.

DATED thisclwsœ day of September: 2008.
N

J e Cercla, #58710
NNCC
P. 0. Box 7000
carson City, NV 89702-7000
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Under penalty of perjury, the undersigned declares that he is the Petitioner

named in hhe foregoing petition and knows the contents thereof: that the pleadinq

ia true of his own knowledge, except as to those matters stated on information and

belief, and as to such matters he believes them to be true-

JJ day of Septemeber, 2008.DATED thislks r
N. v

Jose aarcial #5 7 0
NNCC
P. 0. Box 7000
Carson Cityz NV 89702-7000

Ja-y5(b), that on this.#l T
of Septemberl 2008, I mailed/handed to a correction officer for mailing a true and

correct original and copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS ad-

Jresseé to2

M FICAIE OP AH a Tc  RY M R

1, JOSE GARCIA/ hereby certify pursuant to N.R.C.P.

Charles Nhort
Clerk of the District Court
200 Lewis Avenue, 3rd Floor
Las Vegas, hN 89155-1160

Mr. David Rogger
District Attorney
200 Lewis Avenue
Las Vegas, Nevada 89101

>
' 

1

J e Garcial ,58710
NNCC
P. 0. Box 7000
Carson City, NV 89702-7000
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For the Defendant: JOSE PALLARES
, ESQ.

Kttorney at Law
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I # D E X

2
WITNESSES ON BEHALF OF THE STATE: PAGE

3 .
INGRAM. Marla

4 Direct Examination by Ms . Toqllatti 37
cross-Examination by Mr . Pallares 67

5 Redtrect ExaMination by Ms . Toqliatti 1.01
Recross-Examination by Mr. Pallares 107

6 Further Redirect Examination by Ms . Togliatti 108

7 EBTANES . Alelandra
Direct Examination by Ms. Lowry 109

8 Cross-Examination by Mr . Pallares 119
Redirect Examination by Ms . Lowry 125

9 Recross-Examination by Mr. Pal lares 127

10 GARCIA . Roberto
Direct Examinatton by Ms . Lowry l32

11 Cross-Examination by Mr . Pallares 13B

12 INGM M . Crvskal
Direct Exanination W  Ms . Lowry 140

13 cross-Examination by Mr . Pallares l62
Redirect Examinatton by Ms . Lowry 186

14 Recross-Examination by Mr . Pallares l88
Purther Redirect Examination by Ms . Lowry l90

zs -
JOHNSON . Jav

16 airect Examination by Ms . Lokry l92
Dross-Exanination by Mr . Pallares 2l6

17 Redirect Examination by Ms . Lowry 22 l
'Recross-Examination bg Mr . Pallares 224

IB
EXHIBIT.S ON BEHALF OF THE STATE: ADM

19 l '.Phokograph 130
2 '.?hote raph l30

20 3 '.photoqraph 130
4 rphotograph l30

2 1 5 '.photograph l30
6 '.?hotoqraph l30

22 7 ',photoqraph l30
8 iphotoqraph 130

23 9 l?hotograph l30
10 ' l?hotoqraph 130

24 11 I?hotoqraph 130
1.2 llldeo Tape 206

2 5
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to the evkdence that's actually presented . Two years have

qone by since this alleged incident. Thates something I think

you need to keep in mind.

Memories fade and lt's qoing to be a little

difficult for you, I think, to decide what weight to attach to

various statements that you#re going to hear.

In the end, I#* going to @sk you to find Mr.

Garcia rot guilty. I'm goinq to suggest to youf at the end of

this cazee that the evidence presented just doesnet hold

water. It does not *- her story just does not jive with

reality.

Thank you.

THE COURT: All right. State, call your first

witngss.

MS. TOGLIATTI) Your Honor, the State would call

Maria Irlgram.

MARIA INGRAM,

called e.s a witness hereine having been first duly sworn , was

exaninetl and testified as folloks:

THE CLERKI Please state your name and spell your

last nanle for the record.

THE WITNESSI Maria Inqram; I-n-g-r-a-m.

YVONNE M. VALENTINj OFFICIAL COURT REPORTER
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DIRECT EXAMINATION

BX MS. TOGLIATTI:

Q Maram, you are fluent in Spanish?

A. Uh-huh; yes.

Q. Okay. ïou have say yes or no when I ask you a

question.

And you also speak English?

A . Yes .

Q. Okay.

And you#re comfortable with me asking you

questions in English; is that right?

A. Yes .

Q. Ma#am: how old are you?

A. Thirty-ntne.

Q. And do you have any children?

A . Yes.

Q. How many children do you have?

A. Four.

Q. And what are their names and hok o1d are they?

A. One is 19 ycars old. Her name is Alejandra

Ingram; she's 19 years old. And another one is Carla Celeste

Ingraa; she's 16 years old. And then there is crystal Ingram;

she's 1l. And then is Roberto Garcia) he's going to be seven.

Q. Now, Would it be safe to say that Crystal, Alex

and -- Carla, is that your other daughter's name?

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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A. (Nods head affirmattvely.)

Q. all have the same rather?

A. Yes.

Q. And where is their father today?

h. He's deceased.

Q. I want to draw your attention to the summer of

1996.

Where did you live at that time?

A. It's on Ellis Street. I can't even remember the

address at this moment.

Q. Are you a little bit nervous?

A . Yes.

Q. I#m showinq you what's been shown to defense

counsel and marked Statees proposed Exhibit Number 1.

Does that appear to be a photograph of the

apartment that you resided in in 1996. September?

R. Yes: it is.

Q. And is that from the parking lot?

A. Ves.

Q. Showing you State's proposed Exhibit Number 2, ls

that also a photograph from the same anqle?

A . Yes.

Q. Now: shoving you State's proposed Exhibits Nupber

3 and 4.

What are those photoqraphs of?

VVONNE M. VALENTIN, OFFICIAL COURT REPORTER



2

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

Theyrre on -- fron the front entrance of the

apartments, of each apartment, and mine was upstairs.

Q. Okay.

And is State's Exhàbit Number 5 also another

photogrltph of that?

1t. This is the one for the same building, you know.

They#re th@ same place: all of them.

Q. Shoving you State's Exhibits Number 6 and 7.

Is that -- what does that photograph depict?

lï. The little yard khere the kids gan playy you

know, which doesn't have no grass. no nothing.

Q. And shovlnq you State's proposed Exhibits Numbers

8: 9 and l0.

Do those just appear to be different angle

photogritphs of the apartMent?

h. Xes. from the parking lot.

Q. And shoving you State's proposed Exhibit Nupber

11.

What area of the apartment building is thatz

A. The back where the laundry roop is and where they

can hanq clothesl and also the kids play there.

Q. Now, hov long had you lived in this apartment

prior to Septepber of 1996?

A. 1:11 say about a year and a half; close to two

years! :.n there.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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l ('. Nok, do you knok an individual by the name of

2 Jose Lopez Garcia?

3 A . ïes .

4 tr. Do you see him ln the courtroom today?

5 D.. Ves.

6 Q. Could you point to him and identify something

7 he's wezring for the record.

8 n.. It looks to Me like black and white shirt.

9 NS. TOGLIATTIZ Vour Honor, may the record

10 r*flect that the witness has identified the defendant?

11 THE COURT: Yes, lt shall so reflect.

12 MS . TOGLIATTII Thlnk you.

13 BY MS. TOGLIATTI:

14 t. Where did Mr. Garcia live in relation to you in

15 Septembez of 1996?

16 A. He rented the apartment below from us.

17 C. Directly below in the house -- excuse me -- in

18 the apaztment building on Ellis?

19 >. Yes.

20 G. And that is in North Las Veqasy Clark County ,

21 Nevada?

22 z. Ves.

23 t. Now, can you tell the members of the jury who was

24 living Mith you in SepteMber of -- excuse me -- tn the summer

25 of 19962

XVONNE M. VALENTIN: OFFICIAL COURT REPORTER
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l A. I had my daughter Carla Celeste , and she had a

2 baby: so they were staytng also with me; and Crystal and

3 Roberto and Myself.

4 Q. And do you recall if anyonq vas livinq ktth the

5 defendant at that time?

6 A. Her boyfriend -- I'm sorry?

7 41. With Kr. Garcta?

8 a. No. I was talktng about my daughter. Her

9 boyfriend was also staying wtth her: yes.

11 q. Do you recall who was living with the defendant

11 in the summer -- spring-summer of 1996?

12 A. There were like himself and 1#11 say three xore

13 males in there.

14 Q. could you describe for the jury whak -- was your

15 apartment the sane on the inside as the defendantrs: same

16 floor p'lan?

17 A. Uh-huh.

18 Q. Is that a yep?

19 A. Exactly.

20 Q. could you depcribe for the jury what the

21 apartments were ltke on the inside, how many bedrooms?

22 A. There is two bedrooms, one bathroom , and then

23 there i1' what you call a bar, you know? where you can eat or

24 whatever in there; and then on the other side is the kitchen ,

25 you knov; &nd you have where you can put your dining room and

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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then there is the livlng room.

Q. So would it be accurate to say there is four

rooms in this apartment and a bathroom?

A. No# no# because the livinq room is very big, you

know? but the part where yoa put your dininq room table is not

that biq, you know. It's very close to the kitchen.

G. Could you descrtbe your relationship with the

defendant: at least in tha spring and suoxer of 1996.

A. We were friends, you know.

ç. How is it that you caxe to becone friends?

>. I think -- I was interested in the apartment, so

I had talked to the nanager when he was talking to rent it.

but they rent it to him.

ç. And so did you have occasion to talk to him at

that tixe?

;. Most of the afternoons: sometimes he would be

outside and wefll say ht, bye, stuff like thate but socialize:

sit down and talk.

ç. Okay. Did you ever go anywhere with the

defendant?

A. Well, no, not really; get hamburgers. Sometimes

he used to gtve me a ride to the clinic, stuff like that.

q. Now. were you ever romantically involved with the

defendant?

A. At one time, but it didn't work.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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Q. And When you say Mit didn't workp'' vhy is that?

1k. Well, because we vere more rriends than anythinq

else, so we just decided friends is best.

Q. So after you dectded friends is best, did you

continue to have a friendship?

A. Yeah.

Q. And did you speak to him on a reqular basis?

0k. Uh-huh.

Q. Is that a yes?

A . Yes .

Q. okay. This lady is reporting what you say: so

you need to use words when you answer.

A. Yeah.

Q. Okay.

How about -- you indicated that the defendant

took you to the clinic on a couple of occasions.

Would you ever use his car or his vehicle? Would

your fanily ever use his vehicle?

A. Just I borrowed it a fek times to either go to

the store or *- sometimes he himself will take me to the

clinic, and sometiwes 1:11 call hia to pkck me up , you know.

to take me home.

r1. From the clinic?

A. Yes.

q. If you didn't bave a ride?

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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l it.. No .

2 Q. Would you ever eat at each other's houses?

3 A. No. He's not as puch as eat at my house, but he

4 will ask like what do you have, you know; what did you cook

5 today and stuff like that; or sometipes, 1:11 jusk bring hi> a

6 plate and say here, this is what I cook, you knov.

7 Q. Did you -- prior to when you called the police or

8 when the police were called in this case: did you ever have

9 any disagreements with the defendant about anything?

1B A. Myself?

11 Q. Yes. Did you get alonq?

12 A. Before that, we were good friends, yeah.

13 I1. Now, you mentioned earlier that the defendant was

14 living 3Tith some other people?

15 A. Uh-huh.

16 Q. Is that a yes?

17 A. Yes. I#x sorry.

18 Q. That's okay.

19 Do you know if he had any children, the

20 defendant?

21 A. Yes. He has two boys and a little girl.

22 Q. Do you kno? if they lived with hiM at the

23 apartpent on Ellis in the spring-summer of 1996?

24 A. Not live with him, but they used to come

25 sometimes on the weekend.

YVONNE M . VALENTIN, OFFICIAL COURT REPORTER
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l Q. Okay. Would they come every Weekend?

2 ;k. No, not -- not necessarily in that order, but

3 maybe sometimes, yes. Sometimes: they von't come and

4 sometimes sherll bring thenz you know.

5 Q. When you say lshe,'l who are you referring to?

6 A. His ex-wife.

7 Q. Okay. Through your friendship with the

8 defendant, did you know he had an ex-wife or the mother of hls

9 children?

10 A. Yeah, buk I never really >et llke -- we didn't

11 speak to each other.

12 Q. When you would have your conversations with the

13 defendant, would you speak primarily in spanish or English?

14 A. I will say mainly in Spanish.

15 Q. Did you ever speak English with the defendant?

16 A. No, because he used to make fun of my English all

17 the time.

1B Q. And why is that?

19 A. He said I don't pronounce things right; that I

20 shouldn't speak Enqlish; that I should be ashamed of ite

21 because I don't have the knowledqe to speak well English z you

22 know.

23 Q. And was that a joke between you two?

24 A. I don't think he was *-

25 Q. Was he teasinq you?

XVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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l K. I always took it as a joke.

2 '1. Now, you mentioned earlier that the clinic -- do

3 you havz a pedical conditlon which requires continuous

4 treatmeAt?

5 A. Yes. I have renal failure and b0th my kidneys

6 are not working, so I have to go three times a week to

7 dialysi:x and spend four hours and 15 minutes each time.

8 Q. Where is that clinio in relation to where you

9 live?

10 A. It'a 2300 McDaniel Street. It's close to Carl#s,

11 Jr. and Lake Mead.

12 Q. You indieated tbat the defendant was aware that

13 you have renal failure?

14 ik . Yes .

15 Q. And why is that?

16 A. Hok did he come to know?

17 Wel1# beeause I needed rides, so I always have to

18 tell hin where to take me and where to ptck me up.

19 Q. Ho< does your lllness affect you? Do you work?

20 h. No. I can#t.

21 Q. Financially, how does it affect you?

22 lk. Oh, biq time. I have no medical: so I have to

23 pay for a lot of the pills that they qive me for medication,

24 which they#re not cheap. They#re very expensiye.

25 (!. You indtcated that you have constant dialysis?

XVONNE M . VALENTIN, OFFICIXL COURT REPORTER
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K. have to.

Q. Is there a surqery that is possible that could

cure you?

#. In time --

MR. PALLAPES: Objection, your Honor.

This is not relevant to anything.

THE COURT: Counsel: what's the relevance of

this?

MS. TOGLIATTI: Your Honor. ites my

understandingy from listening to the opentng statement, that

the defanse wants to perhaps challenge this child's living and

fanily and how her structure is and her discipline.

So, for the jury to hear what her home life is

ltke: kn lkqht of the mother's serious physkcal conditions, I

think iI: relevant.

THE COURT: Well, I don't know if We have to go

into what kind of treatment she's goinq to get in the future.

Sustained. We#ve already covered that.

MS. TOGLIATTI: Thank youy your Honor.

BY MS. TYGLIATTI:

Q. Hov long have you had that pedical condition?

Jt. For years now.

Q. Could you describe for the jury -- you indicated

that Jose had three kids that came over once in a while on the

weekends.

VVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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l A. Uh-huh.

2 Q. Could you describe the relationship between your

3 kids and his kids?

4 A. They used to play together. He will rent movie

5 for his children, so he invited mine always to come and watch

6 the Movies with his children, which they did on a reqular

7 basis whenever they come to visit him.

8 Q. Could you -- were there other children in the

9 neighborhood?

1û A. There were a couple living kith themp you know:

11 that they have a little boy, but, for some reason: they not

12 really got together.

13 Q. okay. Now, what about the houses and apartments

*4 around you on Ellis Street; aid those people have children?

15 A. They have children: but they didn't qet together

16 with his kids.

17 Q. Where would your kids play vith his kids?

18 A. Sometines outsidey they#ll be playing; sometiMes

19 they'd be in the house, his apartment.

20 Q. You indicated a dirt area in the photographs

21 that -- where you said that the kids would play.

22 Was thlt primarily where they would play when

23 they were outside?

24 D.. Yeah. on the parking lot, too.

25 Q. Could you tell us about Crystal? How does she
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l like school?

2 ;k. She doesn#t.

3 Q. Why doesn't she like school?

4 A. Well, @he insists that people make fun of her

5 because she happens to be taller than the rest of her class,

6 and thal; she is fat. or they call her names, you know.

M Q. How doel she do in school?

8 A. Not good.

9 Q. Has she always been a below average student?

10 Jk. Ves.

11 Q. And has it been your experience that she

12 strugglus in school?

13 A . Yes .

14 Q. What about her size? Has she always been taller

15 than thqk other kids?

16 R. She's the tallest in her class.

17 Q. Every year?

18 K. Pretty kuch.

19 Q. Now, you indicated that *- the school that she

20 was attendlng in the sprinq and sumper of 1996, was that a

21 year-rot.nd school, the track breaks?

22 D.. Yeah, they had track breaks, too.

23 ç!. You indicated that Jose's children -- excuse

24 me -- the defendant's children would play with your children;

25 is that right?
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A. Uh-huh.

Q. Is that a yes?

A. ïes.

Q. Okay. How did the defendant treat Crystal prior

to --

h. I never -- I never seen any wrongdoing, you knov.

I mean, he vas nice to her. He made fun of her curly hair.

Q. Ho* did h. make fun of her curly hair?

h. Like sayinq china, which means curly hair, but

not in a mean way. And I never noticed him treating them any

dlfferent than his kids.

:. Was there sometime in the spring or sumoer of

1996 that you noticed . difference in the way the defendant

acted towards crystal or crystal acted towards the defendant?

K. Ves.

2. What did you notice?

A. He just stopped coming over or calling. when I

had a p'none: and it was like -- I don't know, like we# all of

a suddea, lost the friendship or something: you knov. He just

went hi; own way.

Q. What about crystal? Did you notice anything that

changed in the way --

A. She didn't want to go whenever the kids caMe

over. .( said, '%Do you want to qo play?* And she just said

no, but I never really questioned her.
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Q- When you say Owhen the kids came overyld are you

referrinq to the defendant's kids?

A. Yeah. When hts kids come over to my house, I

would tell -- ''oh, his kids are over there. Do you guys want

to go play?* And she just said no.

Q. Now, did there come a time in the spring or

summer of 1996 when you learned some information about an

individual in the complex named Mario?

A. Uh-huh.

Q. Is that a yes?

&. Yes .

I don't remember his last namee though.

;. What dtd you know about where Mario lived in the

complex?

#. He vas staying in his apartment also.

:. Now, at the time that you heard what was satd

about Mlrio -- or before that. you were aware that Kario lived

there previously?

A. No. That was the tine when I find out about hin

exposing hi=self.

Q. And did you have a conversation with anyone in

your ho'asehold about that?

A. Yes: mY daughters.

Q. Could you tell the jury how that came about?

A. Well, the >en -- excuse me. The Man exposed
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l hinself to the ltttle boy that used to live in his apartment.

2 Q. When you say nhis,ll you mean the defendant's?

3 ik . X e s .

4 Q. Could you -- just because it sounds like thare

5 are numerous people living in -- at least to your

6 recolle4ltion -- in the defendant's apartment?

7 A. Uh-huh.

8 Q. At the tipe that you heard this about Marlo, do

9 you recall. and could you tell the jury, about the little boy

10 and his family if the# were living there?

zl A. I dldn't get that.

12 Q. I didn't either.

:3 %ou indicated that Mario lived downstairs at one

14 point?

15 A. Uh-huh.

16 Q. And then you indicated there was a five year old

17 ltttle 1= y that also lived with the defendant?

18 Am Right.

19 Q. Who was the five year old boy living with?

20 A. That belonged to -- they call -- his name is

21 Enuncio Campos, and his wife or girlfriend -e I#> not sure if

22 they?re married or not *- her nape is Marvaya, and their son,

23 they ca:.l him Eduardo, but I can't recall his name right this

24 mtnute. They are the ones that they were living there when

25 that man did that.
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1 Q. When Mario --

2 1t. Show *- uh-huh, exposed hipself to the little

3 boy.

4 And khen they told me about it, I wanted to tell

5 py dauqhter. I said, oh, do you knok this nut, you know, and

6 that's uhen my dauqhter asked me to ask Crystal.

7 Q. Okay. When you -- you were talking to which

B daughter first?

9 A. Alejandra.

10 Q. She is l9?

11 h. Uh-huh.

12 Q. So she was 1T at the time?

13 A. Uh-huh.

14 Q. Is that a yes?

15 A. Ves.

16 Q. And what did Alejandra say during this

17 conversation?

18 A. Well, I was tellinq her about that -- you know,

19 like sozkething happenedy you know.

20 And she questioned mey 'dDld you ask Crystal abouk

21 that?''

22 And I said, welly no, not really because that did

23 not involve Crystal. But then she said maybe we should ask

24 her, you knov. So then we declded to ask Crystal and she got

25 very upset.
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l Q. What did you ask Crystal? '

2 A. I asked Crystal if that >an ever exposed himself

3 to her.

4 Q. And you were referring to Mario?

5 A. Mario, uh-huh.

6 Q. And what did Crystal do?

7 ;k. She say that he had laid on top of her one time

8 when they were watching TV or something and that that kaa it,

9 you knoku

10 Q. Now, yoq indtcated that she qot upset?

11 A. Yes. She started crying, and when I questioned

12 her why -- why are you eryinq; you know. lt's okay; he's gone;

13 he didn't do nothing, and then she said, 'lBut it wasn't him.''

14 And that's when I started panic, like ''What do

15 you mearu it wasn't him?*

16 Q. And vhat did she say?

17 i.. She said -- she said, ''I can't tell you.*

18 First of all, she said, ''I can't tell you. I'>

19 sorry.''

20 And so she was crying; and by then: we vere all

21 crying kecause we knew something had happened. And my

22 daughter told me to get out of the room. vhich is the hallway.

23 Q. Which daughter?

24 A. The oldest, Alejandra.

25 A. And I just qot to the hallvay and I was
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1 llstenillq --

2 THE COURT: Excuse me . Approach the bench .

3

4 (Whereupon, a bench conference ensued. )

5

6 BY MS . 'ZOGLIAW I :

7 11. You indicated that Crystal didn? t want to tell

8 you ; is that riqht?

9 '&. Right. She didn't tell me.

10 I1. So why did you leave the room?

11 .&. Because my oldest daughter told me maybe she'd

12 f eel mo:re comf ortable telling us than telling you .

13 d1. When you lef t the room, what happened?

14 ,&. I was still listening, and I heard her when she

15 said th.xt Jose had done something to her. That' s the

16 beginn: aq .

17 And by then, I opened the door. and I said , ''What

18 do you Tnean? What d1d he do?'d

'-* 19 And she couldn'k ctm e up with the right kords,

20 you kno'#, at first. She said/ kell? you know his thlng, you

21 know, aad I wanted her to like explain.

22 THE COURT: Wait a minute. I didn't understand

23 what yoa said.

24 THE WITNESS: She'was referring to his privates.

25 THE COURT: I knov, but what did sha say? I
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1 didn't laear that part.

2 THE WITNESS: That he stick his thing in her.

3 THE COURT: His thing?

4 THE WITNESS: His thing in her.

5 THE COURT: Oh# okay.

6 BY MS. 'Y GLIAH I:

7 Q. How did she appear to you while you were having

8 this conversation?

9 a. 5he vas totally crying and shaking real bad. And

10 we tried to hug her and she just -- we took a lonq time to try

11 to calm her dovn and then she insists that: I'Are you sure

12 you?re okay?'' She wanted -- hmm, I don't know. I guess sbe

13 wanted to reassure that I was okay.

14 Q. When you talked kith Crystal about vhat the

15 defendallt had done to her: did she tell you when it had

16 happened?

17 A. No. All she said was that: ''I'm sorry I didn't

1B tell you sooner. I was scared.'' She did not renember. A1l

19 she kept sayinq that niqht vas that she had went to spend that

20 night over.

21 Q. So she indicated it happened on a night that she

22 had sperlt the night at the defendant's apartment?

23 n.. Yes.

24 Q. Nok, was Crystal -- looking back from that night,

25 do you think there was a tipe that Crystal may have told
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1 you --

2 MR. PALLADESI I#m going to object. The State

3 would clarify what night theyrre takinq about.

4 THE COURT: Rephrase the question.

5 Ms. TOGLIATTI: I can do that, your Honor.

6 BY MS. TOGLIATTI:

7 Q. Looking back from the tiae that Crystal told you

8 that the defendant had put his thing inside of her, do you

9 think there was a ttme she miqht have tried to tell you

lo before?

11 A. I think so, but --

12 MR. PALLARES: I#> going to object. That calls

13 for speculation.

14 THE COURT: Sustained.

15 BY MS . TCOGLIATTI:

16 Q. Did Crystal ever make any comments to you about

17 her private area?

I.B it . Yes .

19 Q. Okay. And vas that prior to the night that she

20 told you the defendant put his thing in her private or in her?

21 A. It was a couple days, you know, that she told ae

22 that her private hurt, but I thouqht you knov that, perhaps,

23 she was like a rash. Kids don't always necessarily clean

24 themselues right, so I thought that that's what it was.

25 Q. Did she say anythtng else to you?
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1 dk . No .

2 41. Af ter she told you what the defendant had done

3 and you had caàmed her down or attempted to, did she make any

4 statemelAts as to what else happened that niqht?

5 ;&m She explained that when the kids had went to

6 sleep o'ier the apartment, that she was not asleep and he asked

J her if txhe wanted to continue to watch movies .

g MR. PATJAPESZ objection, your Honor. This is
'6. .W

. ?.?i .... 9 hearsay , This is Crystal es statement .
.
,.'' lo THE COURT: Counsel?

z'
li MS. TOGLIATTI: Your Honor, the defendant -- the

12 defendant's opened the door in the opening statement as to --

13 at least that's the Statees position.

14 THE COURT: Counsel, what is the exception to the

15 hearsay rule that you pose this under?

16 MS. TOGLIATTIt Well, your Eonor. I think that

17 the foundation has been laid for an excited utterance in this

1: case, that the victim is crying? shaking. and it takes the

19 family tvo hours to calm her down.

20 That's the reliability aspect and the exceptlon

21 to the hearsay rule, that she was under the stress of the

22 event and disclosure.

23 MR. PALTAQES: Your Honor, I think that that

24 foundatl.on miqht have been laid prior for some statements

25 Made, but I didn't hear that that foundation lald aa to When.
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1 In fact, I'n not even sure when Crystal made this statement to

2 the mother.

3 THE COURT: Ves, that's true.

4 Not only that, though, the problem with an

5 excited utterance ls that it usually copes in after the person

6 bas witnessed a startling event; and also, there is a time

7 differeatial too thatrs important. It has to be within a

8 reasonable time after the incïdent.

9 We don't know when this was or how much time

10 afterwards; and it has to' be while the person is under the

11 stress of the excitement that was caused by the event.

12 So the problem we have is how long after the

13 incidenz did this happen?

14 MS. TOGLIATTI: Well, your Honor, 1#11 1ay some

15 foundatton.

16 THE COURT: All right.

17 MS. TOGLIATTI: And then offer it in as an

18 exception.

19 BY MS. 'POGLIATTI:

20 Q. Miss Inqram, you indicated that when you talked

21 to Crystal that niqht, she was cryinq; is that right?

22 A. Uh-huh.

23 Q. Is that a yes?

24 A. Yes.

25 Q. And you indtcated she was very upset?
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l %. She was veryz very upset.

2 :. After talking to her and her indicattng it was on

3 the niqNt that she spent the niqht at the defendantes house.

4 Yere yoa able to determine if she -- lf it had oecurred

5 recently or paybe some time had passed?

6 #. I#m not so sure I got where youFre talking in

7 there.

8 Q. Okay. Did you have any idea from talking to

9 crystal when it had happened?

10 à. No. That -- that's the problen, that we don't

11 know when exactly that happened.

12 Q. But y0u know it was on the night that she spent

13 the night at the defendant's house?

14 &. That's what she told us.

15 Q. And you indicated that in sprinq and suMmer of

16 1996, sometime in therey that she started behavtng differently

17 towards the defendant?

IB A. Uh-huh; yes.

19 Q. And she didn'k vant to play œith his kids

20 anymore?

21 A. She didn't even want to pass in there to qo

22 upstairs.

23 Q. What would she do tnstead?

24 A. Well: she have to because there is no other way.

25 There is only one stairs to qo to the apartment. But she act
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1 shaky. If she see, for example, the van coming, you know,

2 towards the parktng lot, sherll run upstairs.

3 Q. The van?

4 ,'t . His van .

5 t1. His van?

6 zk. Xes .

7 Q. And she indicated to you that night that she was

8 crying and upset --

9 A. It was the morning time. It wasn't at night.

10 Q. Okay. It was in the morning. I'm sorry.

11 A. Uh-huh .

12 Q. -- and that she was sorry she hadn't told you

13 earlier?

14 MR. PALRAAES: Objection again; hearsay.

15 THE WITNESS: Yes .

16 MS. TOGLIATTI: Well, I#n laying the foundation

17 for the excited utterance.

18 MR. PALTAQES) Your Honor: I --

19 THE COURT: Excuse me. You confused me.

20 Which siatement are you trylnq to get in, the one

21 vhen she talked to the mokher and Alejandra, after they asked

22 her about whether Mario had exposed himself, when she told

23 them everything, or are you talking about the niqht after she

24 spent the :ight down there?

25 MS. TOGLIATTI: Judge, my understanding from the
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1 sbe's still under the stress of the event, in fact, for the

2 first time telling, but 1#11 move on.

3 BY MS. TOGLIATTI:

4 Q. After Crystal told you what had occurred, how did

5 you feeL?

6 A. I was angry. I couldn't believe it. At first, I

7 thought maybe tt couldn't be true, you know. But I went

8 downstalrs, after I calmed down somewhat: and then I Went ïn

9 there. Al1 I *as asking him *as why, you know .

lo Q. What did you do when you vent downstairs? Who

11 went wi'ih you?

12 A. My daughter. They went behind mez but I had run

13 before 'ahem, you know. I was the one down there first.

14 Q. Are you talking abouk Alej --

15 A. Alelandra.

16 Q. And Alejandra followed you downstairs?

17 A . Ves .

IB Q. And what happened when you kent lnto his

19 apartmeat?

20 A. I remember pushing him and saying, ''Ho* could you

21 do this,'l you knov.

22 Q. And did -- Was the police called?

23 A. While I was talking to him, my daughter used hts

24 own phoae to call the police.

25 Q. After you called the police, did an officer
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1 arrive?

2 N. After a while, yes.

3 :. And was it a lady officer?

' 4 A. To be truthful, there were more than one.

5 :. After the poltce were called that ntqht --

6 K. That day.

7 p. Excuse >e. Later that day --

8 A. Uh-huh.

9 Q. -- was there another time When you and Crystal

1n spoke to a detective that you gave a statenent to?

11 &. ïou mean like before they took her for the exam?

12 Q. After the police were called and the police came

13 out -- were they patrol officers? Did they have uniforms and

14 badges?

15 h. Xeah; uh-huh.

16 Q. And after that day, was there anokher time vhen

17 you and Crystal spoke to a deteckive who maybe wasn't in

18 uniform?

19 A. Yesz we dtd. We came -- I donlt knov the address

20 thouqh.

21 Q. That's okay.

22 A. We went to give a statement about what we recall

23 of that when it happened.

24 Q. Did you brinq Crystal to get a medical

25 examination?
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1 K. They pick us up. I didn't -- they send a taxi or

2 I think it was one of those detectives that came to the house

3 and took us over there.

4 :. Okay. At this time: when you were Making

5 arrangelents to qive a statenent and to get a medical exam?

6 did you have a phone or a car?

J A. No, I did not.

8 Q. After the day that the patrol orficers came out

9 in their uniforms --

lo A. Uh-huh.

11 :. -- kere you ever contacted at your house by

12 anyone about this case?

13 :. I got to sneeze and it won't come out.

14 What did you say?

15 Q. Were you ever contacted by anyone, after the

16 patrol officers cane out about this case at your house,

17 besides police officers?

la K. ïes, some of his nephews.

19 Q. Anyone else?

20 *. I qather it pust be their friends. I donet knov.

21 There were more than t*o kids in there and they were --

22 :. Not about the nephews.

23 Was there lnyone else besldes them?

24 K. His wife.

25 :. When you say his wife --
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1 A. Hot the mother of the kids.

2 Q. Did you recoqnize this person as someone you had

3 seen around the defendant before?

4 ;k. Ko.

5 Q. But that person represented themselves as his

6 wtfe?

7 h. Yes.

8 Q. And what happened when she came to your house?

9 h. She was cryinq and she told me that I have to not

10 let Crystal be in court because Crystal doesnft know what

11 she's talkàng about.

12 MR. PARLAKESt Objection: your Honor.

13 This aqain is hearsay. And, also, I don't know

14 about the relevance of it.

15 THE WITNESS: That's all I know.

16 THE COURT: Counsel?

17 MS. TOGLIATTI: Well, your Honor, with regards to

18 the hearsay objectton, the relevance ts obvious: Someone on

19 the defendant's behalf conlng to her house and telling h*r not

20 to test.'.fy in court.

21 THE COURTk Well: how do you know it's on the

22 defendant's behalf?

23 MS. TOGLIATTI: Pardon >e?

24 THE COURT: What do you Mean on the defendant's

25 behalf?
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l MS. TOGLIATTI: Well: the person stated she was

2 his wife.

3 THE COURT: I know, but it doesn't mean that the

4 defendant sent her; not to mention: What's the exception?

5 I'm qoinq to sustain the objection.

6 MS. TOGLIATTI: Thank you.

7 MR. PALTARES: Your Honor, I#d also ask to have

8 that part of the record stricken: her testimony.

9 THE COURTI It will be stricken. Ordered

10 stricken.

11 MR. PALTADES: Thank you.

12 MS. TOGLIATTI: I have nothing further.

13 THE COURT: Cross-examination.

14 MR. PALLAQES: Thank you.

15

16 CROSS-EXAMINATION

17 BY MR. PALKADES:

' 

18 Q. Good norninq.

19 &. Ht.

20 Q. Maria, I#M Jose Pallares. I#m Mr. Garcia's

21 attorney. Okay?

22 ïour youngest child, what is his name?

23 K. Roberto Garcia.

24 Q. Roberto. Okay.

25 A. Veah.
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1 Q. Roberto Garcia.

2 And -- I'n sorry. What's his father's name?

3 A. His name? Greqorio Garcia.

4 Q. Greqorio? Gregorio is dead?

5 h. No. That's >y daughters? father. He ts a

6 different father.

7 (1. oh# okay. so your youngest son has a different

8 father?

9 A. Right.

10 Q. Okay. Nok, you have one or two daughters livinq

11 with you in 1996?

12 A . ïes.

13 Q. Is it one or two; which one; just one daughter or

14 two?

15 A. TWo dauqhters, Carla and her boyfriend and their

16 baby! and then Crystal and Berto and Myself.

17 Q. And how old was Carla at the time?

18 lk. she's 16 rlght now. She was More like 14.

19 Q. She was 14?

20 A . Yes .

21 Q. And her baby and her boyfriend?

22 7.. Uh-huh.

23 (!. And whatFs the name of Carla's boyfriend?

24 Z. Nicholas Roaas.

25 Q. Nicholal Rosas?
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l A. Uh-huh.

2 :. How old was Alejandra in 19963

3 A. About l7.

4 Q. Seventeen?

5 A . ïeah .

6 '1. Was she living at the house alone or did she also

7 have someone else?

8 A. Well, she was in the process of moving to their

9 apartmeat, so she was not really -- they used to live very

10 close bg.

11 Q. When gou say ''theyy'' you mean Alejandra and her

12 boyfriead?

13 Right.

14 Q. Okay. Nowp youfve testiried that you and Mr.

15 Garcta 'gere very close friends, correct, and that you never

16 had any problems with him, correct?

17 A. No.

18 Q. That he loaned you money, vould bring food

19 sometimes for the ktds?

20 A. Sometimes, yes.

21 Q. Give you rides. correct?

22 A. Xeah.

23 Q. You were asked if you and hip vere romantically

24 involved.

25 A. At one time.
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1 Q. At one time.

2 So you actually had some kind of a ropantic

3 relationship?

4 A. One tipe.

5 :. 0ne time?

6 A. Uh-huh.

7 :. Okay. Now, you satd that your testimony was that

8 the relltionship didn't work because you thouqht it better to

9 be friends; is that correct?

lo N. Yeah.

11 7. Do you know <ho Germina Castrone is?

12 N. No.

13 :. Isn't it true that when you had this romantic

14 relatioaship with Mr. Garcia that he had a qirlfriend, a

:5 regular girlfriend?

16 A. I know that he had a couple ladies. but I#m not

17 sure whtch one was the true girlfriend.

18 Q. Were you ever angry that naybe this relationship

19 stopped because he Was interested in one of his other

2n girlfriends?

21 A. No: because it was a mistake. It should never

22 have happened. We were good friends.

23 Q. So you were never jealous over his relationships

24 with other women?

25 A. No.
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Q. Now, you say that pràor to the summer of 1996,

2 your kids used to play a 1ot with Mr. Garcia's kids, correct?

3 A. Uh-huh.

4 Q. Do you know khe names of Mr. Garcla's klds?

5 No, I donrt.

6 Q. And khen you vere interviewed by the police back

7 in 1996, you couldn't remeoHer their napes then, could you?

8 Correct?

9 A. Not really, because I was not the one involved

10 with them: you know.

11 Q. You let your kids spend the night over there, but

12 that was --

13 A. That was only the first time.

14 Q. I'm sorry. That was the first --

15 A. ïeah, the only time.

16 Q. So it's your recollection that your kids only

17 spent the night once at Mr. Garcia's house --

18 A. Riqht.

19 Q. -- correct?

2G A. (Nods head affirmatively.)

21 Q. Do you remember what month that was?

22 A. Truly, I do not.

23 Q. No? Okay.

24 And at that time, you didn't know the names of

25 Mr. Garcla's klds, correct?
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l A. No, not really.

2 Q. Okay. I want to turn your attention also to part

3 of your testinony wherein you said that there was another

4 couple livinq wtth Mr. Garcia; is that correct?

5 lv. Uh-huh.

6 Q. I belleve you mentioned the name Marvaya Campos?

7 n%. Well, I#m not sure the last name is cawpos, but I

8 know his name ts Enuncio Campos.

9 Q. could it be Gaxos perhaps?

10 :.. Gamos. uh-huh.

11 Q. Miss Gamos and Mr. Campos were living with Mr.

12 Garcla?

l 3 >. . ïes .

14 ç. Was their son Chris Chang also living therez

15 z. christian, yes.

16 q. Hok old was christian?

17 z. I think: at the time, he was more like three,

18 going on four, somewhere around there.

19 Q. So he vas a little boy?

20 A. Veah, he was little.

21 Q. Now, I'n talking about 1996. Okay?

22 A. Uh-huh.

23 Q. I kant to talk about the first half of 1996 --

24 okay -- like January through June.

25 Was Mario living with Mr. Garcia at that ttme, do
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l you remember?

2 He didn't really stay long, you know, in his

3 place. I don't even remember how he left or anything, you

4 know, that much.

5 Q. I'm sorry. I don't mean to cut you off. I#m a

6 little nervous myself.

7 A. Me too.

8 Q. Do you remenber khen Marlo left?

9 A. No. I know that it wasn't nighttime when they

10 left, because they throw hi> out pretty much.

11 Q. So he left once it was reported that he had

12 exposed himself to Christian?

13 A. He wasn't ever reported.

14 Q. Okay. I'm sorry. I misspoke. I'> not sayin;

15 reportetl to the police. I'm sayinq once it became known --

16 A. Right.

17 Q. -- that he had exposed himself.

18 A. He deny it, but they threw him out so he couldn't

19 stay there no more.

20 Q. And he just disappeared after that?

21 h. Uh-huh.

22 Q. So that was in September of 1996, vasn't it7

23 A. No. That wasn't this Sepkember. I think it was

24 before that, you know.

25 Q. Okay. Well, what month did Crystal allegedly
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l tell you about this -* about this incident?

2 A. In September. That's the first tlpe I heard

3 about i'D.

4 Q. So Crystal supposedly brinqs this up in

5 September?

6 A. Riqht.

7 Q. And accordinq to your testimony, you questioned

a her about this because of something Mario did?

9 A . Uh-huh.

10 Q. Mario exposed himself, correct?

11 A. Uh-huh.

12 12 And that's what got the whole topic going?

13 A. Right.

14 Q. How long before you talked to Crystal did Mario

15 expose 'aixself?

16 A. I don't think that ik must have been that far

17 back either, you know. It *as sonewhere in between thene but

18 I don't think Marlo was there when that happened to Crystal.

19 Q. So you don't recall when Mario actually moved in?

20 A. No, I don#t.

21 Q. But to th* best that you can fiqure, Mario wasn't

22 there w'nen Crystal spent the night at Mr. Garcia's house?

23 A. I don't thtnk so.

24 Q. Dkay. ïou#ve testified that you noticed a change

25 in Crystal's behaviorz correct?
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l 1k . X e s .

2 Q . And you said that the change in the -- actually,

3 there Was a chanqe in the relationship between Mr. Garcia and

4 crystal; is that correct? That's what you repember?

5 ;t. Yes.

6 Q. And I believe you said that it occurred all of a

7 sudden?

8 1t. ïeah. She didn't want to like play vith his

9 kids. she didnrt want to even talk about Jose in any way.

10 Q. Riqht.

11 And you also say that Jose stopped talking to

12 Crystal, correct?

13 1k. And myself.

14 Q. And to you?

15 A. Uh-buh.

16 Q. And isn't it true that this relationship changed

17 the day after you reported this to the police?

18 ;k. Well, it had chanqed before that, but on that

19 date, it really changed. He dtdn't speak to us at all.

20 Q. What part of the *- œhat park of the r*lationshlp

21 had chanqed before that?

22 ;k. We were not talking, you knok, like before:

23 like -- or like say once, why don't you come on over or -- I

24 cannot say come and eat or somethlng. I didn't feel

25 comfortikbàe anymorez you know.
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l Q. ïou didn't feel confortable?

2 n,. No, because he didn't speak to us, so I didn't

3 feel like -- I feel like I was barging in, you know, butt 1n.

4 Q. Barging in?

5 A. Ves.

6 Q. Now, when Jose stopped talkinq to you, this was

7 after you reported this to the police?

8 K. Uh-huh.

9 C!. Okay. Before coming to court today, did you

10 review zmy documents? Did you have a chance to sit down with

11 the DA 'md talk about your testimony?

12 A. The DA?

13 Q. I#m sorry. The District Attorney's Office.

14 A. You confused me.

15 Q. I#p sorry. I don't nean to.

16 '.. Yes. ïes, I -- it's the same thinq that we had

17 stated before .

18 Q. I'M going to ask you about that, but when did you

19 meet with anybody from the DA's Office -- I#m sorry -- khe

2: District. Attorney's Office about this case?

21 n.. When did I meet?

22 Q. Yes.

23 D.. For the pretrial or before that?

24 Q. Well, ho* many times have you met with the

25 District. Attorney's Office regarding thls case?
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l #. Well, I think -- what is it? Two times.

2 Q. Two tlmes?

3 >.. ïes .

4 Q. Do you remember when the first tine was?

5 ?.. I think the fitst time was when they took the

6 report a.nd then the pretrial and then now this.

7 Q. So you met in the last few days with the District

a Attorney's Office?

9 A. (Nods head affirmativelye)

10 (?. And you didn't review any documents while you

11 were takkinq to them?

12 Jk. What we had stated before; nothing had changed.

13 Q. Let me ask you thist Do you recall givin: a

14 rerorded statement to the North Las Veqas Police Department?

15 1k. Uh-huh.

16 Q. And Vas that given to a Debra Anderson?

17 ;ï. Dehra. uh-huh.

18 Q. Deb Andersonz

19 A. Uh-huh.

20 Q. And as far as you can recall, di4 that occur

21 October 3rd, 1996?

22 lt. I'M not so sure if that'e the accurate date: you

23 know .

24 Q. But às thak about riqht?

25 A. I kould say, yes.
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l THE COURT: Excuse Me . Let me interrupt you

2 there.

3 Approach the bench .

4

5 (Whereupon, a bench conf erence ensued. )

6

7 THE COURT: We# re going to take our lunch break

: here .

9 You' re admontshed durinq this break that you?re

10 not to tTonverse among yourselves or with anyone else on any

11 subject connected with this trial ;

12 Read , watch or listen to any report of or

13 conmentëtry on the trial or any person eonnected with this

14 trill bh' any mediup of information, including , without

15 lil:itatï.ons : newspapers : television or radio;

16 And yourre not to f or> or express any opinion on

17 any sub-lect connected with this case.

18 So 1:11 see you back here about 1:15.

19

20 (Proceedings recessed.)

21

22

23

24

25
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1 LAE VEGAS, NEVADA , TUESDAV , JUNE l6, 1998 : 1:50 P .M.

2

3 eooo-

4

5 THE COURT: Let the record ref lect the presence

6 of a11 the parties and all the jury members .

7 You may continue With the witness . Continue .

8 MR. PALTADES: Thank you: your Honor .

9 BY MR . I'ALTADES :

10 ç!. Maria: I believe that when we broke for lunch: ve

11 were talking about the day that you called the police or, I

12 guess, J.àejandra called the police?

1.3 '.. Uh-huh.

14 C! . Is that correct?

15 n.. Veah.

16 ç! . Is that what you racall?

17 A1l right. I believe you stated that that kas

18 the day that you f irst heard about this incident, correct?

19 ë. . Uh-huh .

20 ç! . You went ia ediately to Mr . Garcia ' s apartnent .

21 correctl

22 n.. Uh-huh.

23 (!. Just say yes or no, please.

24 #.. Oh, I '> sorty. Yes .

25 ç!. Thank you.
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l And you were angry, correct?

2 A. ïes, I was; uh-huh.

3 Q. A:l right. Now, you stated that you confronted

4 Mr. Garcia in his apartnent?

5 A . Uh-huh.

6 Q. He denied this event took place?

7 MS. LDWRYL Objection; that's adoptive hearsay.

8 MS. TOGLIATTI: Objection, your Honor.

9 THE COURTI Counsel.

lo MR. PALT,ADES: Again, excited utteranees, your

11 Honor. It is -- 1:11 rephrase my question.

12 THE COURT: It's not an exciked utterance.

13 MR. PALLARES: It's not an excited utterance.

14 It's a 'present slnsa exception.

15 MS. LOWRY: Statement Made bg his own client; he

IG can't gat client's statepent, statement of party opponent.

17 It's clearly hearsay.

18 THE COURT: overruled. Go on.

19 MR. PALLARES: Excuse me?

20 THE COURT: %ou can ask lt. She can answer it.

21 BY MR. PALLARES:

22 Q. Did he deny it or did he admit it to you?

23 K. He denied it.

24 Q. Okay. Did he try to stop you from using the

25 phone?
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A . No.

Q. Or try to stop Alejandra from using the phone?

A . No.

Q. A lot of police arrived; ls that correct?

A . Yes.

Q. The police interviewed you at the scene; is tbat

correct?

A. Not really. They were talkinq to him.

Q. Okay. So the police were pore interested in Mr.

Garcia?

A. Yeah. They were asking like hia ID and all that

stuff.

Q. So you saw them talkinq to Mr. Garcia?

A. (Nods head affirmatively.) Ves.

Q. They didn't arrest Mr. Garcia though?

A . No.

Q. In fact, did you see Mr. Garcia leave the scene?

Did you see him qo --

A. I think he was qoing to work.

Q. But he left -- he didn't leave *1th the police?

He left on his own?

A. No, he left on his own. Yes.

Q. Okay. When did you -- how much later did you

give this statement to Deb Anderson?

A. I think it was since September, you knowe but --
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1 Q. I think I asked you before -- that my records

2 show it was October 3rd.

3 Do you agree that that could be right?

4 A. I frankly don't remember.

5 Q. Okay. Did you also qive a handvritten statenent

6 the day that the police came out to the scene?

7 A. The same day?

8 Q. Yeah.

9 1k. I don't remember.

10 MR. PALLAQESI Your Honor, >ay I approach the

11 witness?

12 THE COURT: ïes.

13 MR. PALTADESI In fart: I#m showing the State a

14 copy of a victim's witness statepent dated 9/11/96.

15 THE COURT: Riqht.

16 MR. PARLAQES: Let the record reflect I#> having

17 a copy ylarked as Defense Exhtbit A.

18 THE COURT: A1l right.

19 BV MR. PALLARES:

20 (!. Mariay I#> handing you a copy of a piece of paper

21 that's been marked as Defense proposed Exhibit A.

22 Would you take a look at that for >e?

23 A. Uh-huh.

24 (!. Do you recognize that?

25 % . Yes.
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(w Okay. What is tt7

:v. It's my own wrlting.

Q. On the top, it says: I'Victin Witness Statement,

North Las Veqas Police Departmentl'' ts that correct?

1%. This is py daughter's.

MR. PALLAKES: Now, I'm going to ask you about

that.

THE COURTI Excuse me. Wait a minute.

Thls is your daughter's vhat?

THE WITNESS: This is my daughter writing in

here. r?his is not my writing.

THE COURT: That's not your statement?

THE WITNESS: No .

MR. PALLAKESI I?m goinq to ask her about that in

just a second: your Honor: lf the Court will allow me.

THE COURT: Go on.

BY KR . PALLKKES:

rb on the top, it says, I'Maria E. Inqramye' correct?

A. Uh-huh.

Q. At the bottoml it says, 'fvictim Witness

Signaturei'' it says 'IMaria E. Ingram,'î correct?

jt. Xaah. because she's under aqe, so I have to sign

on the bottom of her.

Q. So this statepent is actually your daughter's

statement?
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l A. Right.

2 Q. This is Alejandra#s?

3 A. Uh-huh.

4 Q. But you signed it as Marta, as the mother?

5 A. Right.

6 Q. This isn't your handwriting on it?

7 A. No, it's not.

8 Q. Okay. Thank you.

9 1:11 go ahead and take that back from you and

10 we#ll ask your dauqhter about that. Sorry about the

11 confusion.

12 A. That's okay.

13 (j. So you didn't give a statement right at the

14 scene, though, did you?

15 A. Well, her English is a bit better than mine.

16 Q. You didn't give a written statement?

17 A. Not that I remember. I know -- well, no# truly,

18 I donft.

19 Q. At the time when the police arrived: I take it

20 you werl! still anqry --

21 A. Uh-huh.

22 (!. -- and upset?

23 1i. Yes.

24 Q. Did you tell them that Mr. Garcia had placed his

25 hand over your daughter's mouth while doinq these acts?
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1 A . . I don't think they kneW that riqht then.

2 Q. Okay. Did you ever tell the police this?

3 A. When I write -- when all this vas taking place,

4 we didnlt know that.

5 MR. PALLADES: Okay. Vou didn't know &t.

6 Let me -- just so ve can get more of your time

7 frame: ::#m qoing to have another document marked. Okay?

8 I#m going to hand you what's been marked as

9 Defense proposed Exhibit B. Go ahead and take your time and

10 take a àook at that.

11 Oh, geez. Excuse me. I gave you the wrong one.

12 Sorry : your Honor. I got them confused . I gave

13 you your dauqhter's agatn.

14 Just go ahead and mark it Cn please.

15 I?> qettinq a little abead of myself. That's the

16 one .

17 BY MR. PALLADES:

18 Q. Do you recognize that?

19 A . Yes.

20 Q. Now, do you recall giving a statement to Deb

. 21 Anderson of the North Las Vegas Police Department?

22 A . Yes.

23 Q. And that statement Vas recorded?

24 A. I don't know whether it was.

25 What do you mean recorded?
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l Q. Was there a court reporter there typing it down?

2 A. Yes.

3 Q. 0h# there was?

4 3k. Uh-huh.

5 (l. Okay. Yourve had a chance to look at Defense

6 proposed Exhibit C, the paper in your hand.

7 Okay. To the best of your knowledge and from

8 lookinq at it, is that a true and accurate copy of the

9 statement you gave on October 3rd, 1996?

10 h. Pretty much of what I knoW.

11 Q. Okay. There are some lnitials on the bottom of

12 each page of Exhibit c.

13 Do you see those?

14 A. Uh-huh.

15 Q. Are those your initials?

16 A. Must have beeny because this is what I told.

17 Q. Okay. Now: looklnq over your statement qiven

18 October 3rd, 1996, could you show me in there where you

19 mentioned that Crystal had told you that Mr. Garcia had placed

20 h1s hand over her mouth while she tried to scream?

21 A. You mean by touchlng her?

22 Q. Well, 4id you tell the police in your statement

23 that Mr.. Garcia tried to muffle her screams or her cries? You

24 didnrt, did you? It's not there.

25 A. Not on this, no# because we didn't know that
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l then.

2 Q. Oh# so she didn't tell you that on --

3 >. On that day.

4 C. She didnet tell you that day?

5 >. Riqht.

6 C'. She didn't tell yop that before that date either?

7 A. Riqht.

a Q. When did she tell you this?

9 A. We had another trial before. a small court

10 somewhere, and that's when she told me.

11 t!. Okay. By another trial, are you talking about

12 perhaps a preliminary hearing?

13 A. I don't know how you call it.

14 Q. Did you qo to a court in North Las Vegas with

15 your dauqhter?

16 7k. I think that's what it Was.

17 Q. The Justice Court?

18 h. Uh-huh.

19 (& Okay. And did you say there in the Justice Court

20 you --

21 h. Not there. When we left, then thates when she

22 told us because I wanted to know -- like they asked her why

23 she didn't screaM: you knov.

24 Q. And so when -- you were in court when she

25 testified?
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1 >. Not with her. I was listening, but I was not

2 alloved to tatk when they were interrogating her.

3 Q. %ou were in the same room?

4 A. Ves.

5 Q. And that hearing was held May 2nd: 1997, right?

6 A. I'm not good at --

7 ç!. Approximately?

8 A. -- remembering things, but yesl somewhere there.

9 Q. Somewhere in 1997?

10 Jk. (Nods head affirmatively.)

11 Q. And so before that date, Crystal never mentioned

12 to you that Jose had covered her mouth to keep her from crying

13 or screëîming?

14 Is. Not -- no. Before thatl no.

15 (!. Also, tf you look at your statement again, you

16 don't mention in your statement to the police that Crystal had

17 told you that Jose said that you would qet sick if she told

18 anybody; is that corrert?

19 A. She didn't -- well: she mentioned it, but I

20 didn't -'- I#m not so sure hoW to explain this. I dkdn't know

21 whether to put it down or -- but she did brinq it up.

22 Q. When she first told you?

23 A. Yes.

24 Q. What exactly did she say: do you recall?

25 1t. That she vas sorry she didn't tell me right away;
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1 and when we was crying, you know: she told pe, llAre you sure

2 you gonna be okay?'' I think she Was more worried about me

3 than herself.

4 Q. So did she tell you that she was afratd you kould

5 get sick --

6 A. Yes.

7 Q. -- if she told?

8 A. Ves, she did.

9 Q. Okay. Did she tell you that Jose had told her

10 that you would get sick?

11 A. Xes.

12 I1. Or did she just say I was afraid you'd get sick

13 if I totd?

14 A. No. She said that he told her that if I get slek

15 and if something happened to me: that tt would be all her

16 fault.

17 Q. But you didn't tell the police that?

18 A. I don't even recall.

19 Q. It's not in your statement?

20 K. Huh-uh.

21 :. Cortect?

22 A. (Shakes head negatively.)

23 :. I vant to turn your attention nok -- if you look

24 at your statement --

25 A. Uh-huh.
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l Q. -- to page four?

2 A . Four?

3 Q. Actually, 1et me -- yeah, that's fine. Just look

4 at the top of page four.

5 A. Uh-huh.

6 Q. The question frop the detective --

7 MS. TOGLIATTI: Oblection, your Honœr.

8 The proper way to do this ts to pose a question

9 to the witness. If she doesn't recall the questionz then he

10 can inpeach her with the document.

11 THE COURT: Excuse me. Hold on a mtnute.

12 What was tMe question?

13 MR. PALLARES: I didn't get a chance to ask it.

14 I was going to ask her -- at the top of page four, she was

15 asked Vnether or not Crystal had been over to Jose's house

16 since t'aen.

17 THE COURT; Go on.

18 BY hR. PALLARES:

19 Q. Do you recall beinq asked: Has Crystal been over

20 to Jose's house since then?

21 A. ïes.

22 '1. Okay. What -- do you recall what you answered?

23 A. They really didn't talk, either one.

24 :. Hold, hold, hold? hold. No, no, no.

25 Irm asking about your interview with the police
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l on october 3rd. Okay?

2 A . Oh .

3 Q. In your statement -- and you have it there in

4 front o:2 you -- okay? -- you were asked: Has Crystal been

5 over to Jose's house since then, correct?

6 A. Uh-huh.

7 Q. Do you recall your answer by what it says here

8 or --

9 A. If I reMember?

10 I1. Do you reeall -- first of all, do you have any

11 recollection of it, independent of that document?

12 A. No y not really .

13 Q. Okay. If you read that -- it you read that

14 documen'z. would it help you recall what your answer was?

15 A. Her answer?

16 Q. ïour ansver, yeah.

17 A. Is: ONot by herself. He told me he was not

1B goinq to talk to her anymore and he will not talk to herw'e

19 Q. Now, What did you understand when the detective

20 asked you: Has Crystal been over to Jose's house since then?

21 What event was the l'khendd?

22 Is he talking -- was the detective talkinq or --

23 I#m asktng about your understandtng.

24 Did you understand that the detecttve was asking

25 has Crystal's house been -- has Crystal been over to Jose's
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1 house since this incident?

2 A. Uh-huh.

3 Q. Or did you understand the detective to mean has

4 Crystal been over to Jose's house since you reported tbe

5 incident?

6 A. ' thought they mean since then.

7 Q. Khich is then though? That's what I want to

8 know: stnce then.

9 A. Since that incident.

10 Q. Since the incident. Okay.

11 A . Db-huh.

12 Q. And you said, ''Not by herselfl'?

13 A. &o# because: sometimes, I go to use the phone or

14 somethiqg, but she won't go by herself or anything.

15 Q. And you also say in your statement, NHe told mept'

IG That ''he,'l is that Jose?

17 A. Uh-huh.

18 :. When did Jose tell you that he was not going to

19 talk to her anymore?

20 K. I don't recall, but he did tell me that he was

21 not taltinq to Crystal.

22 :. And did he nake that statement after this

23 incident *as reported to the police?

24 &. We didn't even -- before -- before the police. I

25 don't remember how did it happen exactly, but he just told me
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l that -- I asked hi> how come he wasn't talking to Crystal no

2 more, and he said he was not talking to Crystal.

3 :. Well, Crystal did go over to Jose's house again

4 after tNe incident?

5 N. Unless I was there.

6 a. You don't know -- but do you know if she Vent

7 over with other children?

: <. With the couple that used to live there, before

9 they pove, yes, she used to qo: go with her.

10 :. So she did visit the other kid, Christian, I

11 believe?

12 h. I would say maybe once or twice.

13 Q. okay.

14 A. But that was during the daytime, too.

15 :. Vou also testified that Crystal had complained to

16 you twice that her coochie hurt?

17 A. Right.

18 Q. The two times that she complained about that, how

19 Much space vas between -- hov much tàme, I should say,

20 occurre; between the two complaints?

21 h. I think that was like on the first week: ahe told

22 me that her coochie hurty because that's what she calls it.

23 :. eirst week of what?

24 #. On that ponth, on September.

25 :. The fitst week of September?
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l A. Yeah. That's when -- well: no.

2 See: when she told me that her coochie hurty

3 which it wasn't the first tine, you knowr because they get

4 rash -- and so she told ne her coochie hurts, and that was, I

5 would say. like September -- July -- I would say lik. in

6 August. soxewhere there.

7 Q. In August?

: A. Uh-huh.

9 Q. okay. Has she -- did she often coxplain about --

10 or did she often complain about her coochie hurting?

11 A. Sometimes: yeah.

12 Q. Before 1996, she had complained about that to

13 you?

14 A. Well, one time when she was little; and I took

15 her to 'Ihe doctor, you know, and they said it was just a

16 normal rash because kids don't clean themself propetly.

17 Q. Going back to 1996, when was the second time that

18 she complatned about her coochie hurtinq?

19 A. She was takinq a shower and she told me that her

20 coochie was hurtinq, and so I asked her to put on some A & D

21 ointment, which ls usually what they put on a rash on kids.

22 Q. Yeah, but when did this take place?

23 A. I don't remember. That Nust have happened like

24 around October: November, somewhere there.

25 Q. So Auqust and October or Novewber of 1996?
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1 A. Yeah.

2 Q. And yQu didn't take her to the doctor for eitber

3 one of those treatments?

4 A. No. I figure that -- that time When 5he was

5 little, I figure she lust doesn'k know how to take care of it

6 herself and it's probably just a rash.

7 MR. P*T.nhDES: Your Honorz I don't think I moved

8 to admit Defense Exhibit C# so 1:11 go ahead and Move at khis

9 time.

10 MS. TOGLIATTI: What is Defense Exhibit C?

11 MR. PALT.ADES: That is the statement that she

12 read.

13 THE COURT: What do you have in your hand?

14 THE WITNESS : C.

15 THE COURT: Let me see that.

16 Any objections?

17 MS. LOWRY: Can we approach?

18 THE COURT: Xes.

19

20 (Whereupon: a bench conference ensued.)

21

22 MR. PALTAKES: Your Honor, the defense would

23 rekract its motion.

24 THE COURT: For C?

25 MR. PALLADES: F0r C.
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1 THE COURTI All right.

2 state, you >ay cross-examine.

3 MR. PALLAQES: I#m not done yet. I*o sorry.

4 I?m not done yet. I just dtdn't want to get

s confused. okay.

6 BY MR. PALRANES:

7 Q. Maria, could you tell me how -- did Crystal get

a alonq wi.tb the other kkds on the block?

@ A. Where we used to live or where I ltve nok?

10 Q. If> sorry. Where you used to live, in 1996: yes.

11 1t. There vas two little boys across from us, you

12 know, in khe different building; and no: they didnet get

13 llong. They used to fight. They called my kids niggers, you

14 knoww so I didn't l@t them play much with then.

ls Q. Did they have other kids in the neighborhood they

16 played &rith?

17 ;k. That lady on the house that she's goinq to be in

18 his defense, I çuess.

19 Q. I#m sorry. What was that?

20 Jk. Some lady that lived on the same street, on

21 Ellis: has a house and they used to go play on her house, too.

22 Q. Do you know that lady's nane?

23 1%. Reyna.

24 (!. Reyna? Meyna Balboa?

25 %. I think it's Balboa.
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l (!. Does that sound right?

2 7k. (Nods head afrirpatively.)

3 Q. So Crystal used to be friends with Reyna Balboa's

4 children?

5 1s. ïeah.

6 Q. Hov often did Crystak play at Reyna Balboa's

7 house?

B h. Very often. They would wateh Novies with the

9 kids betzause they put them by theirselves. Her kids: they

10 just go and get a movie and put it on.

11 Q. Now, you testified that Crystal had a lot of

12 problems at school?

13 A . ïes.

14 Q. Was she absent a lot?

15 A . Ves.

16 Q. Did they ever call you in ko the school to

17 discuss vhy she vas absent so much?

18 A. Yes: they did.

19 Q. Do you recall when you Vent to school?

20 A. No. I went at a meeting one time, and --

21 MS. TOGLIATTI: Objection: your Honor.

22 I understand the defense -- I don't know what the

23 relevance is. If he vants to establish she didn't go to

24 school, that's qreat. I think it's in the record, but now to

25 qet bnto extrinsic evidence of a Meetinq with the school
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1 teacherj I don't see the relevance of it.

2 MR. PALLARES: Your Honor, she's going to

3 acknovlïrdge the fact that the child had a borrible attendanre

4 record. I want to alk her about establishing the record.

5 THE COURT: You are asking about what?

G MR. PALYAKES: Your Honor. the record says that

7 crystal had problems with attendance at school: but w. don't

8 have any reeord of th* severity or that, hoW many tipes

9 absent, if she had been called in to discuss truancy probleps:

10 kf it vfts affecting her studies: none of ksat.

11 THE COURT: I think shees already admttted that

12 she had terrible grades; she said she didn't go to echool.

13 Sustained.

14 MR. PALLAKES: Okay.

15 MS. TOGLIATTI: Thank you, Your Honor.

16 Bï MR. PALTADES:

17 Q. You were çoing to dialysis three times a week?

18 A. Uh-huh, yes.

19 Q. Four and a half hours per time?

20 A. Four -- no. Four hours, 15 Mlnutes.

21 Q. Four hours, 15 Minutes each tlme?

22 A. Uh-huh.

23 Q. During 1996: did you have a regular schedule?

24 A. Itfs always been a reqular schedule.

25 Q. I#m sorry. What hours did you go?

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER



* . 99

l >. Welly what hours?

2 Q. Xeah. What time of the day would you qo?

3 n.. Well, first of all, right now is different days

4 than what I used to go before.

5 Q . I#M talkinç 1996.

6 A. I used to qo on Monday: Wednesday and Friday

7 for -- b.t starte; three hours; then it uent three and a half;

8 now it#s four and 15 minutes.

9 Q. In 1996, what time of the day w9uld you go to

10 your diltlysis?

11 A. sometimes: they would put me early lf they have

12 an open space, you knov, because -- there is so many people,

13 you have to be there in time; otherwlse, they will cut your

14 tàme short, you know.

15 Q. Were you -- durtng 1996. were you hospitalized

:6 ever because of kidney ptoblems?

17 A. Yes.

18 Q. Ho* Many times were you hospitalized?

19 A. I vould say about two or three times. I had to

20 stay over a month in the hospital sometines at a tine.

21 Q. And Crystal knew that you were in the hospital

22 because of kidney probleMs?

23 A. Yes.

24 Q. Were you hospitalized before she reported this

25 inciden'D?
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l A. Berore?

2 Q. Veah.

3 ls. Yes.

4 Q. Hok pany tlmes in 1996?

5 A . That's when I said it's about two, three times.

6 Q. Okay.

7 A. I had surgery on my arns which they 10th messed

8 up.

9 Q. And did you have a regular baby-sitter? Who took

10 care of Crystal while you kere hospitalized?

11 A. They would stay with My dauqhter or I would send

12 then to my son's godparentl: you know. There was always

13 somebody that was takinq clre of them.

14 Q. Was that dauqhter Alejandra or Carla?

15 A. Both.

16 Q. Both?

17 A. Uh-huh.

1: Q. Okay. One last questionk Would you describe

19 Crystal as being shy or quiat?

20 A. Well, she's reserved. That's what I would eall

21 it.

22 Q. Reserved?

23 A. Yeah.

24 Mk. PALLADES: Pass the kitness.

25 TBE COURT: State.
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1 REDIRECT EXAMINATION

2 BV MS. COGLIATTI:

3 Q. Would you agree that the defendant, at least from

4 the ttmfb that you knew htm. has a rather large family?

5 A. Large family?

6 Q. Well, were you aware that he has sisters?

7 A . I know of one sister, but I don't know her name.

B Q. Okay. Do you know of any of the other@?

9 A. N0. I remember I seen a couple of his nephews

10 come inuo his apartment.

11 Q. So those would be his nephevs of his slsters or

12 his hrother?

13 A. I do not know.

14 Q. Okay. Durinq the time perïod, in spring and

15 summer of 1996: there was another ûouple living there that you

16 describpd, Marvaya and her husband?

17 ,K. Enuncio.

1B Q . Christlan, Mario.

19 Would his family mepbers come over to visit the

20 defendant?

21 K. Yeah. They -- they al1 drop in.

22 :. As often as his kids, back and forth?

23 K. Not as frequent.

24 ;. Okay. Now, do you remember patrol or the

25 uniformed officers coning out and speaking to you or speakinq
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l to somebody the day that crystal told you?

2 A. To he truthful, my mind was not into what they

3 was wearing. I do not remember.

4 Q. But do you remember police coming?

5 A . Yes .

6 Q. Do you remember having any siqnificant or any '

7 large tuKe talking to any officer about anything?

8 A. They talked to me. They talked to Alejandra.

9 Q. But did they sit you down and take a tape

10 recorded statement?

11 A. Welly like I said, there was so many things that

12 ' don't even remember.

13 Q. Do you remember defense counsel asking you about

14 the recorded statement that you gave, the statement you qave

15 the detective, that he shoved you?

16 lk. Uh-huh.

17 (). Is that a yes?

18 l%. Ves.

19 Q. Okay.

20 A . Sorry.

21 Q. Do you remekber defense counsel, on

22 cross-e>:amination, askinq you did -- where in your

23 statemerlt -- or it doesn't mention in your statement where the

24 defendapt put his hand over crystal's pouth? Do you remember

25 he asked'. you that skateMent?
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l â$ . Xes .

2 Q . And it wasn't in your statement?

3 A. It Wasn't on my statement because we didnft know

4 that dav.

5 Q. Do you rexember telling the detective during that

6 same statement: Every tile we tried to talk to her, she sald

7 she don't want to talk about it9

8 ;k . Ves .

9 Q. Now, thts tipe period that you talked to Crystal

10 about what happened to her. #ou described, first, Alex was

11 talking to her and then you.

12 How lonq of a time period: when you were a1l

13 upset and trying to calm her down, are we *- how long was she

l4 . upset?

15 A. Well, ke were all upset, but ke was trying to

16 calm her down so we can kind of get more of the whatever

17 happened to her, but it took us a while. I would say about ln

18 hour and a half.

19 Q. Nov. the skatement that defense counsel shoked

20 you, às that about three and a half typed pages of questlons

21 and answers?

22 A . Yeah .

23 (). And in that statement. you basically told vhat

24 happened?

25 A. What we knew.
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l Q. Okay. Xou didnlt tell every singte detatl fron

2 that dav? You don't talk about patrol comlng out. Vou don't

3 talk about -- basicaltye you talk about What she disclosed to

4 you when she told you what happened?

5 A. Riqht.

6 Q. Also in that statement, defense counsel asked you

7 about, do you recall an officer asking you: When Cry/tal told

8 you wha'; happened to her: did you believe it?

9 A . Yes.

lQ Q. And did you téll -- do you recall what you told

11 the offccer?

12 A. I told him that I believe herz but that I <as

13 hoping chat it wasn't necessarily that bad, you know.

14 Q. And when you say fethat bad z'' you#re talkinq about

15 the fac'c that she didn't vant to talk to you about exactly

16 what happened?

17 A. Riqht. So I kas hoping that it wasn't that

18 serious.

19 Q. Defense counsel also asked you aboute on the last

20 paqe of the statement: khere you talk about Crystal not going

21 back to khe apartMent that the defendant lived in by herself.

22 When you would go and visit the other familg that

23 lived there: was that durinq the daytlme?

24 A. Yes.

25 Q. Wbere normally was the defendant durlng the
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1 daytipe?

2 1k. He goes -- he used to go to work, you know, so

3 sonetimes he#ll leave about three or four. I'm not so sure.

4 (b A.m.?

5 A. W1l1, I think that that day wasn't in the morning

6 when the police arrived and he kas going to work and it wasn't

7 in the norning.

8 Q. But did he normally work during the daytime as

9 opposed to night?

lo A. I think that he used to go early tn the oorninq.

11 Q. Now, you indicated on cross-examination that

12 khere wfzre at least two times when Crystal told you that her

13 coochie hurt.

14 Just so that we#re clear, although I#m sure

15 people have an àdea, what do you understand she's referting to

16 when she uses the word ''coochted'?

17 h . Her prtvates.

1: (1. Her vaginal area?

19 A . Ves.

20 Q . Was there ever a time When she told you her

21 coochie hurt thak you felte looking back: llke she wap trying

22 to tell you somethtng more?

23 MR. PALLADES) Oblection; speculation.

24 THE COURT: Sustained.

25
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1 BY MS. TOGLIATTI:

2 (b Was there ever a time when -- during those two

3 time periods, when crystal told you ber coochie hurt, that she

4 said anything else, any other kords?

5 pn one time, she kind of <as in the bathroom, you

6 know, and she just finished takinq her shower. she calls Me,

7 wMom,/ rou know, ''come here.l'

8 And then when 1 went in therey she kind of looked

9 kind or very quiet and then she said, ''Never mindyl and then

19 just closed the door. So those are the things that I remexber

11 that dldn't make sense. you knov, but I#m not so sure.

12 Q. Now, you indicated that Crystal didn't get along

13 with at least the two boys across the way; is that right?

14 2t. Riqht.

15 Q. And you indicated that they called her napes?

16 A. Ves. They callad Berto too, py son.

17 Q. Is that because she's a hi-racfal childy because

18 she's half --

19 h. I'> not so sure, but she always call my ktds --

20 well, to be truthful, there was no other black kids in tbere,

21 just Nine, you know.

22 Q. Now, do you ever rexember the defendant

23 complaininq about Crystal to you?

24 Jk. Him?

25 Q. Uh-huh.
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1 h. No.

2 Q. Ever remember him saying she can't come over

3 because she's a bad kid or shers mean to my kids?

4 h. No# not that I know of.

5 Q. As a matter of fact, he used to tease her and be

6 friendly to her and buy hamburgers for her and be friendly to

7 her?

: h. No .

9 Q. Ard he never, in the time period that you Xnew,

lQ complained that your ehild was some kinG of disciplihe

11 problem?

12 A . No .

13 MS. TOGLIATTI: I have nothinq further.

14 THE COURT; Rerross?

15 MR. PALT.ADES) Yes.

16

17 RECROSS-EXAMINATION

18 BY MR. PALTAQES:

19 Q. The defendant -- not the defendant. I#m sorry.

20 Did Mr. Gatcia qver express eoncern to you ovet

21 Crystalzs velfare or that she was hunqry or dirty?

22 A. No.

23 Q. Do you knov if Mr. Garcia ever talked about those

24 things uith any of the neighbors?

25 A. 1?11 not know.
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l ç . Vou don? t know?

2 > . No .

3 MR . PALTARES : Nothtng f urther .

4 THE COIJRT : Anythtng else?

5 MS . TOGLIAW I : Just brief 1y: Judge : one

6 questior .

7

a FURTHER REDIRECT EXM INATION

9 BY MS . 'I'OGLIATTI :

10 C' . Did the def endant ever talk to you about other

11 kids, other neighbor kids , being dirty and hungry or did you

12 ever kalk to hiM about ik?

13 > . No, not really.

14 MS. 'D GLIAW I t Nothing f urther .

15 THE COURT: A1l riqht . ï'ou; re excused, >a# am.

16 Thank you .

17 MS . LOWRY: Alejandra .

18

19 ALEJANDM  .ESTANES z

20 called as a witness herein, having been f irst duly sworn. wap

21 examined and testif ied as follovs:

2 2

23 THE CLEKK : Please state your name and spell your

24 last nale f or the reaord .

25 THE WITNESS : Alejandra Estanes ; ik 's
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1 THE COURT: Thank you very much . You' re excused .

2 TIfE WITNESS: Bye.

3

4 CRYSTAL G . INGRAM,

5 called a s a witness herein , having been f irst duly sworn, was

6 examined and testif ied as f ol lows :

7

8 THE CLRDX': Please state your name and spell your

9 last naile f or the record .

10 THE WITNESS : My Dame is Crystal Gale Ingram. My

11 last naxte is Ingram; I-n-g-r-a-n.

12 MS . LOWRY : Crysta l , why don' t you go ahead and

13 spell yc'ur f irst name f or us too .

14 THE WITNESS : My f irst name is Crystal;

15 C-r-y-s-'t-a-l.

16

17 DIRECT EXM INATION

18 BX MS . ID WRY :

19 (!. Crystal y how old are you?

20 #k. I #I; 11 .

21 (!. And when is your birthday?

22 1K. April 3rd # 1988 -- # 87 .

23 And so you just turned l 1 two months ago?

24 3k. Veah .

25 (1 . Do you go to school?
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A. Yes. I go to Mountain View.

Q. And what grade are you in?

A. I'm in fourth.

Q. And how long have you gone to Mountain View?

#.. Like one week now.

ç!. Where did you used to go to school?

A. Fay Herron.

Q. And what qrades were you in when you went to Fay

Herron?

L. I was in third grade.

(!. Who do you live with, Crystal?

live with my mom.

Q. And what's your mom's name?

Maria Ingram .

Q. And do you have any brothers or sisters?

A. Ves. My sister's Alejandra and my brother is

Roberto.

Q. Do you have another sister?

A. Xeah. Her name is Carla.

(!. Okay. Crystal: vhen yourre in here and youfre

talking to us today, do you understand that you promise to

tell the truth?

A . Xes.

Q. Crystal, if you tell a lie, is that a good thing

or a bail thing?
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l A. That's a bad thing.

2 Q. What happens if you tell a lie?

3 You get punished.

4 Q. And you promise today to only talk about things

5 that really happened?

6 A. Yes.

7 Q. Who is your teacher that you have now at school?

B My teacher's name is Michelle.

9 Q. And what do you like to do when yourre not in

10 school? What kinds of things do you like to do?

11 A. I sometimes play Barbies' with my friends.

12 Q. And do you have a best friend?

13 A. I have two best friends.

14 Q. Okay. What are the names of your two best

15 friends?

16 A. Goodktn Lizarsa (ph) and the other one is

17 Charisma.

18 Q. Charisma?

19 A. Veah.

20 Q. Okay. When you kere in the third grade at Fay

21 Herron, what street did you live on?

22 A. Ellis.

23 Q. And what -- do you remember the address on Ellis

24 where you lived?

25 No.
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Q. Okay. What kind of place was it that you lived

on Ellis?

A. Place?

Q. What did your home on Ellis look like?

A. The street was kind of dirty.

Q. Dtd you live in a trailer, a house, what klnd of

place?

A. I lived in an apartment.

Q. Okay. And the apartpent building, how Many

stories or floors did it have?

A . It had two floors.

Q. And did you live on the flrst floor or the second

floor?

A. The first one.

Q. You lived dovnstairs or upstairs?

h. No# upstairs.

Q. And vho did you live with upstairs on Ellls?

A. My mom, my brother.

Q. Anybody else?

A. My sister.

q. Which sister?

A. Alex: I think it was.

Q. Okay. How do you get along with your brother?

A. okay.

Q. And how do you qet along with your sister?

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER



Y
144

1 A. Fine. We used to fight a little.

2 Q. When you lived on Ellis, who lived downstairs

3 from you, right underneath your apartment?

4 A. It was a man named Jose.

5 Q. And the man named Josej do you see him here in

6 the courtroom today?

7 A . Yes.

8 Q. I need you to point to him: and I need you to

9 tell the judge what kind of clothes he has on or what color

10 clothes he has on.

11 A. He's over there. He has awhite shirt on and a

12 black s'zripe too.

13 MS. LOWRY: May the record reflect the

14 identifëcation of the defendant?

15 THE COURT: It shall so reflect.

16 BY MS. ZOWRY:

17 Q. Did you ever -- did you ever used to go to Jose's

18 house w'aen you lived on Ellis?

19 A . Xes.

2: 2. And what kinds of things would you do over at his

21 house?

22 A. I would play with his kids, watch movies.

23 :. Hov meny kids does he have?

24 #. Three.

25 Q. And do you know their nanes?
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l lv . No .

2 (!. Were they boys or girls?

3 There were two boys and one girl.

4 (!. And hoW old vere his kids?

5 I think the big one is like six, and I thlnk the

6 other little boy is like four, and the girl is about seven, I

7 think.

8 Q. Did Jose's ktds live with him in that apartment?

9 No. He lived -- his kids lived with his mom.

10 Q. And so how often would his kids come to visit?

11 I%. I don't know .

12 Q. Did Jose ever do nice thinqs for you?

13 Yeah .

14 Q. What kind of nice things would he do?

15 A. He Would like -- if the ice cream man came by, he

16 would brinq me an icecream.

17 ç!. Would he ever do nice things for your mom?

18 n.. Yeah.

19 (!. What kind of nice things would he do for your

20 mom?

21 n.. I don't remember the nice things that he used to

22 do.

23 Q. Were he and your mom friends?

24 >. Yeah.

25 ç. Was he nice to your little brother Berto?
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l Jk . Y es .

2 Q. Did Berto ever go play at his house?

3 A. Yeah.

4 Q. The summer that you were nine years old and you

5 lived on Ellis, did you ever sleep over, stay overnighte at

6 Jose's apartment?

7 2k. ïes.

8 Q. And vhy is it that you stayed overniqht?

9 A. Because his little girl asked my mom if I can

lo stay over. And they were watching scary movies, and I like

11 scary movies.

12 Q. Vou like scary movies?

13 A. Yeah.

14 Q. Do you remember What the scary movie was about?

15 A . No.

16 (b So Jose's little glrl asked your mom if you could

17 stay ovtlr?

18 A . Yeah.

19 Q. Did you want to stay over?

20 A . Yeah.

21 Q. And What did your >op say?

22 A. My mQ> said yes.

23 Q. And do you know what day of the week it was?

24 1t. No.

25 Q. Do you know what month tt was?
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l >. No.

2 ç. Do you know what day it Was?

3 >. I think it was Friday.

4 ç. Okay. Did any other -- did you stay the night at

5 Jose rs?

6 > . Xeah.

7 C. How many different times did you stay overnight

8 at his bouse?

9 >. I don't remember.

10 ç. Was it one time or more than one time?

11 >. It was one time.

12 C. So after you stayed the night at his house, did

13 you ever go back and stay the night there again?

14 >. No.

15 ç. The night that you stayed the nightg did Jose qet

16 some moNies?

17 ;. Yeah.

IB C. And how pany different movies did he have?

19 z. I think it was four.

20 C. What were the movies about?

21 ;. They were about scary povies, some of action.

22 ç. And did you watch the movies?

23 z. Veah.

24 Q. Now, was Jose's daughter there?

25 z. ïeah.
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1 ç. Were there any other kids there?

2 >. No .

3 Q. What about any other of Jose's kids?

4 >,. No.

5 C!. What about your llttle brother Berto, kas he

6 there?

7 n.. No .

: Q. What room of Jose's apartment were you in when

9 you watched the movies?

10 D.. I was in his room.

11 ç!. And when you say 'ehis room,ff what room are we

12 talking about?

13 A . Jose#s.

14 ç!. Are we talking about a kitchen? Are we talking

15 about a bathroom, a bedroom, a living room?

16 n.. A bedroom.

17 Q. What was àn Jose's bedroom? What kind of stuff?

18 A. It was his bed and your furniture, where you put

19 your clothes inp and then his TV, his VCR.

20 :!. And did you stay up late watching the movies?

21 n.. No .

22 Q. Not too late?

23 n.. (Shakes head negatively.)

24 Q. What time do you think everybody went to bed?

25 n.. I don't know.
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l Q. Whak were you wearing the night that you stayed

2 over his house?

3 A. I was wearing a shirt and shorts.

4 Q. Okay. Did you have underpants on?

5 A . No.

6 Q. So shorts. but no panties or underpants?

7 A. Oh, yeah.

8 Q. Okay. What do you call what you wear under your

9 shorts?

10 A . Underwear.

11 Q. Okay. So you had on shorts and underwear.

12 Did you wear shoes?

13 A . Yes.

14 Q. And you said you had on a shirt?

15 A. Xeah .

16 Q. Okay. Is that what you wear to go to sleep when

17 you staAred over at his house?

18 J$ . Yeah .

19 Q. Did sopething happen at Josers, in Jose's

20 bedroom . when you stayed over that night?

21 A . ïes.

22 Q. And what's the first thing that happened?

23 A. He had sex wtth me.

24 Q. When you say he had sex with you, where in the

25 room did this happen?
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>. In his room.

C'. Where in hàs roon?

>. On the bed.

ç. Where you said his daughter was also there.

Where was his daughter?

> . She was on the floor sleeping .

G. And where vere you on the bed?

z. I was on the side.

Q. And when you say l'sexy'' vhat do you mean when you

say sex? What does that word mean? What did he do?

A. He put his private into my private.

Q. okay. And where on his body is his private?

A. In the middle where you go pee.

Q. Okay. And where on your body is your private?

A. In the middle.

Q. And is it vhere you go pee too?

A. Yeah.

Q. Did he do anything with your clothes before he

had sex vith you?

A. Yes. He pulled down my shorts and my underwear.

Q. HOw far did he pull them down?

A. All the way to Dy legs.

Q. And hoW were you on the bed?

A. I was on my knees.

Q. And what about your shirt? Did he do anything
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l with your shirt?

2 A. All he did was touch my boobs.

3 Q. Okay. Did he touch your boobs -- did you have

4 your shirt on?

5 A . Yes.

G Q. Did he touch your boobs on top of your shirt or

7 under your shirt?

8 A. I don't remember.

9 What did he touch your boobs with?

10 A. His hand.

11 Q. And how did he touch them when he did that?

12 A. He like rubbed there.

13 Q. He like what?

14 A. Rubbed it.

15 Q. Okay. And were you -- how were you on the bed

16 when he was doing that?

17 A. I was, I think, laying down.

18 Q. On your stomach or on your back?

19 A. On my back.

20 Q. What did Jose do with his clothes when he was

21 gonna have sex vith you?

22 A. He took his pants off.

23 Q. And what did he do with his pants?

24 I think he put it on the floor.

25 Q. Dtd he have any clothes on at all When he did the
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sex?

A. I think just his shirt.

Q. When he put hts prlvate in your private, how did

that feel?

A. It hurted a lot.

Q. What did you do when he did that?

A. I tried to yell, but he put his hand on my mouth.

Q. Show me how he d1d that.

A. He went like thts.

Q. Did you cry?

Jk . Yes .

(!. Why did you cry?

J%. Because it hurted a lot.

(!. Did he move when he put his private in your

private:

A. Yes. He moved up and down.

Q. Did he say anythlng to you khile he was doing

that?

n. No.

Q. What was the next thing that he did?

;. He just said -- he put his clothes on and he just

told me to get dressed.

C. Let me back you up a little bit.

Did he put his private any place else?

>. Yeah. He put it on my butt -- in my butt.
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1 Q. When he put it in your butt, did he put it in the

2 hole in your butt?

3 ;k. ïes.

4 Q. And how did that feel?

5 A. It hurted a loty too.

6 Q. And what did he do when he did that; did he move?

7 7k. ïes.

8 Q. How did he move?

9 A. He Moved the same way, up and down.

lo Q. And what did you do while he had his private in

11 your butt?

12 A. I was crying.

13 Q. Did you cry loud, out loud?

14 3t. I don't remember.

15 Q. Did it hurt when he put his private in your butt?

16 A. Yes.

17 Q. You said he touched your boobs --

18 A. Uh-huh.

19 Q. -- with his band.

20 Did he touch any other part of your body with his

21 hand?

22 A. He touched my private.

23 Q. And what did he do?

24 A. He rubbed it.

25 Q. And how did he rub it?
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He got his finger and he was rubbing it.

Q. If you hold your hands up so I can see.

He qot his finqer and he was doing what?

He got his finger and he was rubbing it.

Q . Was he rubbinq on the inside of your private or

the outside?

7.. On the outside.

Cu What did his private look like?

A. It vas kind of gray.

ç. And did his private do anything?

No.

G. During the time or after the time that he put his

private in your private and in your butt, did you see anythinq

happen to his private?

A. Yeah. When he took lt out, some stuff came out.

Q. What dld the stuff look like?

A. It was kind of gray and white.

Q. And where did àt go?

A. It Went on my clothes and on the bed.

Q. What -- which part of your clothes did it go on7

A. It went on my shorts.

Q. Where were your shorts?

A. They vere pulled down.

Q. When Jose was doing this to you, did you ever

scream?
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Yeah. I tried to# but he covered my mouth.

Q. Did you try to get away?

A. Yes.

Q. How did you try to get away?

A. I tried to push him off me, but he didn't get

off.

Q. Did Jose shov you any different kind of movies

that night?

A. Yes. He showed Me grown up movies.

Q. And when you say ''grown up moviern what's a grown

up movie? What do you mean?

A. When a woman and a grown up man waa having sex.

Q. And where were you when he showed you this movie?

A. I was in his room.

Q. And when you -- the woman in the movie, did she

have clathes on?

A . No.

Q. The man in the movie. did he have clothes on?

*. No.

'2. And when you say they were havinq sex, tell us

what yoa mean. What were they doing?

N. The >an was puttinq his private into her private.

2. And Jose's daughter, where vas she when this

movie was on?

#. They were in the living room.
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1 Q. When you say Htheyy'' who else are you talking

2 about?

3 A. The two boys, too.

4 Q. Jose's two boys?

5 A. Uh-huh .

6 Q. Is that a yes?

7 A. Yes.

: Q. So his two boys were there also?

9 A . Yes.

10 Q. Did his two boys sleep over?

11 A . Yes.

12 Q. Did they sleep in his bedroom?

:3 A. Yes.

14 Q. Where did they sleep?

15 A. They slept on the floor with the little girl.

16 Q. Did Jose say anything to you when he showed you

17 that movie?

18 A . No .

19 Q. Was there anyone else in the room when he shoved

20 it to you?

21 A . No.

22 Q. Had you ever seen a movie like that before?

23 A . No.

24 Q. Did he show you the movie before or after he did

25 the sex things?
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A. It was after he did that.

Q. After the things happened tn his bedroom, after

the sex things happened, what did you do?

A. I went into the bathroom, and then I went to go

and do yotty, go potty. And then after that, when I came

out --

C. Let me stop you. okay? When you went to the

bathroor, when you went potty, how did it feel?

â . It hurted .

Q. And which part of your body hurted?

>. My private.

Q. And after you went to the bathroom, then what did

you do?

A. I went into the other room.

Q. And vhat was the other room?

A. The other room with the people named Marvaya.

Q. And what vere the people in the other room doinq?

A. They were watching TV.

Q. And what dtd you do in that room?

A. I slept with then.

Q. And where did you sleep?

A. On the floor with them.

Q. Did you tell them what had happened in Jose's

bedroom?

A. No .
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Q. How come?

Because I was scared.

Q. What were you scared of?

A. I don't know.

Q. Had Jose said anything to you?

Q. Nhat did he say?

A. He sald, NDon't tell anybody and don't tell your

mom because she might get sàck.''

Q. Did you worry about your mo> getting sick?

A. Yes.

Q. How come?

I don't know .

Q. Did you sleep al1 niqht in Marvaya's room?

A . Yes .

Q. And the next morning, what did you do?

A. I went home.

Q. And did you tell Mon when you qot home the next

morning?

A. No. I waited for a little while.

Q. Was Mom sick a lot?

A. Yes.

Q. What's wrong with mom?

A. She goes to dialysis.

Q. Do you knov vhat dialysis is?
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It's vhen they clean her blood.

Q. Nov, you said you waited a little while to tell

Mom wha'z happened.

A . Yeah.

Q. How long do you think you waited?

don't know .

$1. And why did you finally tell Mom?

A. Because I didn't want that to happen to me.

Q. Who was the very first person that you told?

a. I think it was my sister.

Q. Which one?

A. Alex .

Q. And how did you feel vhen you told Alex?

h. I feel kind of good now inside.

Where were you when you told Alex?

A. I was in my bedroom.

Q. After the stuff had happened with Josey did you

Want to be around Jose?

A. No.

Q. How did you feel towards Jose?

A. I felt scared.

(!. Let me back up a little bit, back into the

bedroom and back when this sex stuff happened.

After Jose did the sex stuff, did he do anything

to his private?
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Veah. He cleaned it.

Q. And how did he clean it?

A. He was rubbing it.

Q. What was he rubbing it with?

A. don't remember if it vas a tissue.

(!. Show me how -- show me vhat he was doing.

A. He was rubbing it like this.

Q. When you told what happened, did somebody call

the poli.ce?

Veah, my sister went downstairs and call the

police.

ç!. And did the police come?

Iv. Yes.

Q. And did you talk to them?

n.. Yeah.

Q. And did you tell her what happened?

@.. Yes.

Q. Had anyone else ever done to you the thinçs that

Jose dic. to you?

n.. No.

Q. Now, did you talk to Alex and Mom about sopebody

named Mario?

Ves.

ç'. Now, who was Mario?

>. He was, I think, a good friend of Jose#s.
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Q. And where did Mario live?

He lived in there with him.

Q. With vho?

A. With Jose.

Q. Had Mario ever done something to you?

Ves.

(). What had he done?

A. He trted to have sex with ney too.

Q. How did he do that? What did he do?

A. H1 made me lay on top of him.

(1. Did you have your clothes on?

Yes .

Q. Did Mario -- did Marto have his clothes on?

1% . Yes .

Q. And did Mario say anything to you when he was

doing that?

A . No.

MS. LOWRX: Court's indulgence.

Crystal, I#m finished askinq you questions for

right now: so now Mr. Pallares is going to ask you some

questions. okay?

THE WITNESS: Okay.

MS. LOWRY: okay.

THE COURT: Counsel.
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l CROSS-EXAMINATION

2 Bï MR . I'ALIAKES:

3 Q. Are you okay, Crystal? DQ you want to answer

4 some questions for me?

5 lt. Yeah.

6 Q. Do you want a drink of water or anything?

7 A. No.

8 Q. Are you okay?

9 Jt. (Nods head affirmatively.)

10 Q. Before this night that you spent the night at

11 Jose#s, had you ever gone over to his house and seen movies?

12 A. I don't remember.

13 Q. YQu used to play with his kids though, right?

14 Yes .

15 Q. And you'd go over to Jose's house and eat

16 sometines?

17 A. Sometimes.

18 Q. 'And your little brother Would come along too?

19 A. ïes.

20 Q. Now, did you ever go over there alone?

21 A. I think I did.

22 Q. You think you did? You might have?

23 A. Uh-huh.

24 Q. Was there ever a time when you Went over to

25 Jose's alone and walked into his bedroom --
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A. No.

Q. -- and saw hi> watching a movie?

No.

Q. Okay. So before that night, the night you spent

the nigllt, you never saw Jose watching a qrown up movie?

No.

Q. Never?

l%. No.

Q. Okay. Now, the niqht that you went over there to

spend trqe night --

D.. Uh-huh .

Q. your little brother was there, right?

J. No. He went upstairs with my mom.

ç. He went upstairs?

>. Yeah.

G. He was there for a little Whlle?

A. Veah.

Q. Do you remember what time he went upstairs?

A. No.

Q. Were you asleep vhen he went upstairs or did you

see him?

A. I saW him.

Q. You sa* him go upstairs?

A. Uh-huh.

Q. Was Jose asleep when your little brother went
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1 upstairs?

2 A. No.

3 Q. He Was awake too?

4 A . ïes.

5 Q. Was the TV on when Berto -- that's your little

6 brother, right?

7 A . Yes .

8 Q. Was the TV on when Berto went upstairs?

9 A. Yes.

10 Q. How about the other kids, were they asleep or

11 were thay awake?

12 A. They were awake.

13 Q. Everyone was awake?

14 A. Yes.

15 Q. Do you remember what movie you guys were watching

16 when Berto went upstairs?

17 N. No.

18 z. You don't remember?

19 Do you remember if Jose rented you a cartoon that

20 night, eoo?

21 A. No, I don't remember.

22 Q. Just a scary movie?

23 K. Yes.

24 Q. Do you remember the TV in Jose's apartpent is in

25 his bedroom: riqht?
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l A. Yes.

2 ç. And there ls another TV in the other bedroom,

3 rtqht?

4 /.. Yes .

5 ç'. Marvaya 's roop?

6 ;.. Yes.

7 Q. Do you rewember what Jose was wearing that night?

B >.. No.

9 Q. Now, you say that Jose touched you before he put

10 the movîe in, the adult movie; is that correct?

11 A. Touched Me on my bodyz

12 ç!. Right. When he touched your privates.

13 No, I don't think so.

14 Q. You don't remember if the movie Was on before or

15 after he touched you?

16 D.. No.

17 Q. You don't remember?

18 n.. (Shakes head negativelyo)

19 Okay. Do you remember if the sound was on the TV

20 when he put that movie in?

21 ?.. Yes, it was.

22 Q. The sound Was on? Okay.

23 Before he put that tape -- I?n talkinq about the

24 grown up tape.

25 Uh-huh.
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Q. -- did he turn the TV on or was it already on?

It was already on I think.

Q. And the other kids were asleep on the floor?

Yes.

Q. In the same room?

A . Mes.

Q. Were they snorinq?

A . No.

Q. No?

Do you remember how long they -- how long they

had been asleep when Jose put the other movie on?

A . No.

(!. You don't remember? okay.

If you don't remenber anything, please, just tell

us that you don't remember. Okay?

A. Okay.

Cw Thanks. That's a fine answer.

Was one of the other tapes playing when Jose put

the grown up movie in?

A. I don't remember.

Q. You donet remember? So you don't repepber if he

had to take a tape out and put another one in?

A. I think he had to put it 1n.

Q. Okay. While you were in the room with Josey in

his room, could you hear the other people, Marvaya and her
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husband? Did you hear them in their roon?

No.

Q. Was the door to Jose's room open or closed?

It was closed.

Q. Was it closed while a11 the kids were watching

the movie?

A . Yes.

Q. So tt was closed the whole niqht?

A. Uh-huh.

Q. Vou say that Jose put his private in your

private. right?

Yes.

Q. He had sex with you, I thlnk you said?

A. Xes.

Q. Before that niqht, had you ever seen people

having sex --

A. No.

(). ltke in your house or something?

A. No.

Q. And vhen he did this: you vere on your back?

Were you layinq down?

lk. Yes.

Q. Is there a time when you were on your knees?

A. Veah.

Q. When was that?
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A . That was when I th
- Ri V he vould put it in py butt.

Q. So to put it in your butt, you got on your knees?

A. No. He pushed me on my knees.

Q. So was he behind you when that happened?

A . Xes.

Q. So he was behind you when he put it in your butt?

A. Uh-huh.

Q. Were you on the bed when that happened?

A . Yes.

Q. Was he standing on the floor or on the bed?

on the bed .

Q. He was on the bed?

A. ïes.

Q. And was he on his knees; was he standing? What

position was he in?

A. I don't remember.

Q. You don't remember?

No.

Q. Vou couldn't see hip?

A . No.

Q. You are facing the opposite way?

A. Uh-huh.

Q. While he was putting his private in your butt, it

hurt: riqht?

A . Yes.
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l Q. A lot?

2 A . ïes.

3 Q. Okay. Were you crying?

4 A . Yes.

5 Q. Okay. Did you scream?

6 A. I tried.

7 Q. You trted? All riqht.

8 Did any -- were any of the kids awake when this

9 was happening?

10 A . No.

11 Q. Do you reneober what movie was on the TV when

12 this was happenlng?

13 1%. No.

14 (!. Did Jose put his hand over your mouth while he

15 was putting his private in your butt?

16 A. Ves, because I tried to scream.

17 Q. While he was puttinq it in your butt?

18 n.. No.

19 Q. Did you try to scream when he put his private in

20 your private?

21 n. Yes.

22 ç'. And at that time: you were laying on your back:

23 right?

24 >. Yes.

25 ç. And you tried to sçream then?
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l lk . V e s .

2 Q. And it hurt?

3 A . Yes.

4 Q. And when you tried to scream, he put his hand

5 over your mouth, correct?

6 A . Yes.

7 Q. Then when he pushed you on your knees,

8 remember --

9 ;k. Yes.

10 Q. *- did he let go of your mouth?

11 A . No. Then I don't remember.

12 Q. He kept his hand on your mouth the whole time?

13 A. I think so.

14 Q. You think so? Okay.

15 Do you remember if he had his hand over your

16 mouth while he was putting his private in your butt?

17 A. No, I don't remember.

18 Q. You don't remember?

19 ;t. (Shakes head neqatively.)

20 (?. Okay. While he <as rubbing you -- do you

21 remember you said he was rubbing your private?

22 A . ïes.

23 Q. Was that before he put his private in?

24 1s. Ves.

25 Q. That Was before?
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,& . Y e s .

Q. So the first thing he d1d was touch your --

,ï. . Yes .

Q. -- touch your private?

A. (Nods head affirmatively.)

Q. Gkay. Did he have -- did you try to scream then?

A. I was moving his hand.

Q. But you didn't say anything?

A. I said stop: but he didn't stop.

Q. And he didn't try to stop? He didn't try to

cover your mouth or anything then, did he?

Jk. No .

Q. None of the kids Were awake then, right?

;t. None were awake.

Q. None were? Okay.

How about when he tried to rub your boobs? Did

you try to scream?

A. Yes.

Q. And kas this before or after he touched your

privatel'

n.. This was, I think, after.

çw It was after? Okay. Did you try to screan? Xou

said yoq tried to scream then?

ïes.

ç. Were you crying then?
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l 1i. When he touched my boobs?

2 () . Yes .

3 2k. No .

4 Q. Did he try to stop you when you went to scream?

5 h . Yes.

6 (1. But hov did he do that?

7 a. He covers mY mouth.

8 Q. Which hand d1d he use to cover your pouth?

9 A. I don't remember that.

10 Q. You don't remember? Okay.

11 Did you quys fight at all? Was there any

12 wrestling or righting?

13 1k. I don't remember.

14 Q. You don't remember?

15 Okay. Now, I Want you to think hard about this

16 next one. Okay? Take your time.

17 How long did all this sex stuff take? How lonq

18 <as he doing this? Do you understand vhat I'm asking you?

19 A . Yes.

20 ç?. Okay.

21 7s. I dongt remember .

22 Q. ïou don't renember? Okay.

23 You say that afterwards, after Jose was done, you

24 went to the bathroom, riqht?

25 Ib. Yes.
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Q. ïou went potty?

Yes.

Q. Were you crying when you went potty?

No.

Q. No? Okay. D1d you go to the bathroom rlght avay

after this all happened?

A . Yes.

Q. You didn't try to sleep first on the ground or on

the bed?

A. No.

Q. Did Jose try to stop you? He didn't try to stop

you, did he, from going to the potty?

Yes.

Q. He did try to stop you?

jk . Xes .

Q. How did he try to stop you?

A. He was qrabbing pe by the arm.

Q. okay. But he wasn't covering your mouth then?

A. No .

Q. And you didn't scream then or yell?

A. No. I was just pushing his arm.

Q. And were you standing on the floor then?

A. Xes.

Q. Did you kick any of his kids?

A . No.
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1 Q. No? Okay.

2 Can you remember how far away the kids were from

3 you guys when all this happened?

4 A . No.

5 Q. Was it a big room?

6 A. No. It was kind of little.

7 Q. A little room?

8 A . Yes.

9 Q. Okay. Now, Jose told you not to tell your nop,

10 right?

11 A . Yes .

12 Q. And you say today that he also told you not to

13 tell your Mom or else she'd get sick?

14 A . Yes .

15 Q. Is that correct? Okay.

16 Had you told your mom bad things before that had

17 happened to you?

18 3k. No .

19 Q. Okay. How about did you ever tell your mo>

20 anythinçf bad: like the kids were teasing you or you qot into a

21 fight?

22 A . Yes.

23 Q. So that klnd of bad thing yourve told your mom?

24 A . Yes .

25 Q. And she never got sick when you told her any bad
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l thinqs, right?

2 A . No.

3 Q. She had been to the hospital a 1ot of times

4 before this happened, riqht?

5 A . Ves.

6 Q. Why did you thtnk that your mom might get sick

7 now if you told her a bad thing?

8 A. I don't know.

9 Q. You don't know?

10 A. (Shakes head negatively.)

11 Q. Okay. Nowy do you remember coming to court back

12 in May of last year, 1997?

13 A. No.

14 Q. You don't remember?

15 A. No.

16 Q. Do you remenber golng to a different courtroom

17 and being sworn in and talking about thls?

18 I%. No.

19 Q. ïou don't renember?

20 A. (Shakes head negatively.)

21 Q. Okay. So as far as you remember, this is the

22 only tipe youFve had to cone to court and talk about these bad

23 things?

24 n.. Ves.

25 Q. Nowy before today, did you ever tell anyone that
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1 Jose covered your mouth?

2 A. Ves. I told my mom.

3 Q. You told your mom?

4 A . Yes.

5 Q. Do you remember when you told your mom?

6 Jt. No.

7 Q. Okay. You don't remember testifying in court

8 about thts?

9 A . No.

10 (!. No? Okay.

11 Before today, did you ever tell anyone about Jose

12 grabbing you when you tried to go to the bathroom --

13 A. I don 't remember.

14 Q. -- when you went to go potty?

15 A . Yes.

16 (!. You said it hurt?

17 3s. Yes.

IB Q. Were you bleedinq? Were you cut at all?

19 A . No .

20 Q. No?

21 %. (Shakes head negatively.)

22 (!. Okay. The stuff that came out of Jose's

23 privates --

24 A. Yes.

25 (!. -- was any of that on you?
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1 A. Yes, on my shorts. Thates all.

2 Q. It was on your shorts. Okay. Did you later on

3 give those shorts to your mom and tell her they were dirty?

4 A . No.

5 Q. After you went potty -- okay? -- you didn't try

6 to leavt! the apartment, right? You didn't try to go upstairs

7 where your >om was?

8 h. No.

9 Q. Did you try to go back to Jose's room?

10 A. No.

11 Q. ïou went right to Marvaya's room?

12 h. Yes.

13 Q. And they were awake, riqht?

14 A. ïes.

15 Q. And they were watchinq TV?

16 A . Yes.

17 Q. And they didn't ask you vhy you vere crying?

18 A. By that time, I wasn't crying.

19 Q. Xou stopped crying?

20 Ji. Yes.

21 Q. They didn't ask you what was wrong or anything?

22 A. No.

23 Q. And you didn't say anythinq to them about what

24 had happened?

25 A. No.
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l Q. How lonq were you in Marvaya's room before you

2 fell asleep?

3 A. I don't remember how long.

4 Q. The other people, Marvaya and her husband, did

5 they fall asleep first?

6 A . No.

7 Q. You fell asleep first?

8 A . Yes.

9 Q. And where was Christian? Do you know who

10 Christian is?

11 A. Yes.

12 Q. That's Marvaya's son, right?

13 A . Yes.

14 Q. Was he there?

15 A . Ves.

16 Q. Was he in Jose's room?

17 A . No .

18 Q. Where was he?

19 A. He was in with his mom and dad.

20 Q. Okay. Was he asleep?

21 A . Ves.

22 MR. PALRADESI Court's indulqence.

23 BY MR . PALLARES;

24 Q Was your mom home that night?

25 A . No .
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l Q. Do you remember?

2 A. I don't remember.

3 Q. #Ou don't renember if she vas home or not?

4 A. I don't remenber.

5 Q. Did your mom ptck you up the next day?

6 7k. No. I went upstairs.

7 Q. Xou just went up the stairs?

8 A . Yes.

9 Q. Now, Crystal, lf I showed you some papers, kould

10 it help you to remember ever coming to court and testifying

11 before, if you took a look at them? Would that help your

12 memory or not?

13 A . Yes.

14 Q. You think it would?

15 A. Ves, I think so.

16 Q. Okay. I#m going to have you look at one paper.

17 Can you read? Can you read okay?

18 A. Yeah.

19 'a. I don't know.

20 Can you look at that? Wtll you read to yourself

21 what it says on the front?

22 <. Yes.

23 MR. PALLARES: Okay. Just tell me when youKre

24 done.

25 MS. LOWRY: Counsel, what paqe do you have?
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l MR. PALLAPEE: It's just the front page.

2 MS. LOWRY: Page four?

3 MR. PALLADES: Caption.

4 BV MR. PALLARES:

5 Q. crystal, do you remember going to court before?

6 A . Yes.

7 Q. You do remember?

8 A. (Nods head affirmattvely.)

9 Q. Do you remember what you said in court that day?

10 ;k . No .

11 ç!. Do you remember if you took an oath that day, if

12 you pronised to tell the truth?

13 A . Yes .

14 Q. You did?

15 A. (Nods head affirmatively.)

16 Q. You do remeMber doing that?

17 A. Yes.

18 Q. If I showed you a part of vhat you said that day,

19 kould it help you to remember or no?

20 A . I don't knov .

21 Q. You don't knoW?

22 A . No .

23 MR. PALTADES: Okay. Excuse me a moment. Let le

24 go get my notes.

25
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1 BV MR. PALLKREX:

2 Q. Do you remember that day when you vent to court?

3 Do you remember when it was, if it was May or June or -- do

4 you remember?

5 A . No.

6 Q. No? Could you tell by the front of this paper

7 what da'/ it was, if I showed it to you?

8 A. I don't know.

9 Q. Would you try and see if --

10 THE COURT: Counsel, can't you just state what

11 day it lgas?

12 MR . PALRAQES: It was May 2nd of 1997.

13 THE COURT: Well, what is it that you have that

14 yourre referrinq to, first of all?

15 MR. PALTAPES: Vour Honor: I#m referring to the

16 reporter's transcript of the preliminary hearing.

17 THE COURT: What date was it held on?

18 MR. PALTAQES: May 2nd# 1997: Justice Court.

19 North Las Vegas.

20 THE COURT: Go on.

21 BY MR. 'ZALLAQES:

22 Q. So you vent to Justlce Court, North Las Vegas,

23 back on May 2nd of '97 riqht?#

24 A. Yes.

25 I1. Okay. And another lawyer -- Teresa h'as there and
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1 asked you some questions?

2 A. Ves.

3 I1. And another lawyer, a girl, was therep and she

4 asked you some questions, too?

5 ,& . Yes .

6 $) . I wasn? t there?

7 'ï . No .

8 Q. Okay. Do you remember being asked whether or not

9 Jose satd anything to you while he was having sex with you?

10 A . I donFt remenbet.

11 Q. If I showed you a page from that and you read it,

12 would i'c help you to remember?

13 A. A little, I guess.

14 THE COURT: What did you say?

15 THE WITNESS: A little, I quess.

16 THE COURT: A little, you guess?

17 MR. PALLADES: Would you try? Paqe 11, line tWo

18 throuqh four.

19 I#m going to show you paqe ll. Okay?

20 BY MR. PALRAPES:

21 Q. Do you remember the question on line two? Do you

22 remember being asked:

23 MDid Jose say anything to you While he was doing

24 this stuff?''

25 A. Yes.
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Q. Do you remember what you said?

A. I said: ''He said: 'Don't tell your >om.'H

Q. So you told the court then that Jose said don't

tell yonr mom: right?

A. Yeah.

Q. But you didnzt tell the eourt that Jose said that

your mom would qet sick. right?

A . Yes.

Q. on the same page, do you rexember being asked

ir -- before the touching happened, if Jose showed you

anythinq? Do you remember that?

A . Yeah .

Q. And did you say that he showed you a movie about

sex?

A . Ves.

Q. And so then, back then, you said it happened --

the mov ïe was before al1 this bad stuff happened, correct?

Yes.

Q. And todayy you said the movle was after the bad

stuff happened?

THE COURT: I thought she said she couldn't

remeober .

MR. PALTADES: Or you can't remember?

THE WITNESS: (Shakes head neqatively.)

MR. PALLADES: Okay. That's fine. If you can't
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l remember: that's fine.

2 BY MR . PALLKRES:

3 Q. Now, on May 2nd, When you Were in Justice Court,

4 you pronised to tell the truth then, right?

5 A. (Nods head affirmatively.)

6 Q. Do you remember that was the same oath there as

7 you took here?

: A. Yes.

9 Q. Okay. Did you ever go to Jose's house after this

10 stuff happened?

11 A. No.

12 Q. No?

13 A. (Shakes head negatively.)

14 Q. Did you ever qo with your mom?

15 A. Yeah.

16 Q. Okay. Now, When you were in court on May 2nd,

17 you didn't tell the --

18 THE COURTI Excuse me, counsel. May 2nd could

19 have been last month or it could have been a year ago, so

20 which May 2nd are you talking about?

21 MR. PALTADES: When you were in the other court

22 May 2nd , last year, do you remember --

23 THE COURT: May 2nd of 1997?

24 MR. PALLADES: 1997. I'm sorry.

25
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BY MR . FALLARES:

You didn't tell the court that day about Jose

coverin: your mouth that dayy did you?

No.

ç. And you didn't tell the court either that Jose

said your mom would get sick, right?

n.. No .

(!. Do you know Reyna Balboa? Do you know a lady

named Re.yna Balboa?

A . Reyna?

ç!. Yeah, Reyna.

A. Yes.

Q. Does she live across from your old house on

Nellis?

A . Ves.

(!. She does? Okay. Did you used to play With her

kids a lot?

Most of the time.

(!. Thank you for testifying.

A. You#re welcone.

THE COURT : Counsel.

MS. LOWRY; Couple, quick.
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1 REDIRECT EXAMINATION

2 BY MS. LOWRY:

3 Q. Crystal. what does ''testify'l mean, do you know?

4 Do you know vhat that word means?

5 zï . No .

6 MS. LoWRïl It's okay it you don#t.

7 Crystal -- page 12, counse', preliminary hearinq

8 transcripte line l3.

9 BY MS. LOWRY:

10 f1. Crystal, can you read to yourself that question

11 right there and that answer? Did you qet asked how come you

12 didn't zell your mom?

13 A. I don't think so.

14 THE COURT: You have to speak up loud. We can?t

15 hear you.

16 BV MS. bOWR#:

17 Q. Crystal, is there a questlon that says:

18 ''How come you didn't tell your Mom?''

19 A. Yes .

20 Q. And what did you say?

21 X. HBecause I was scaredl' --

22 THE COURT: Excuse me.

23 MS. LOWRY: Crystal: I need you to talk into the

24 microphone.

25 THE COURT: Turn around and let her read it right
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there .

THE WITNESS: d'Because I was scared that she was

going to get sick.''

BY MS. LOWRV:

Q. Okay. Crystal, were you -- Marvaya, the lady

that stayed at the defendant's apartnent, were you friends

with her and her family?

A. dongt remember. I was friends with Marvaya.

but I don 't --

THE COURT: You were friends with who? '

THE WITNESS: Marvaya.

THE COURT: Speak into the microphone. Your

voice kund of dropped off.

BX MS. IA WRY:

Q. Were you friends with Marvaya?

A . Yes.

Q. Was your mom friends With Marvaya?

A . Yes.

Q. Did you go to visit Marvaya sometimes?

A . Yes.

Q. Okay. Crystal, when Jose would talk to you, did

he talk to you in Enqlish or Spanish?

7k. In Spanish.

ç!. And when you talked to him, d:d you talk to hin

in Enqlish or Spanish?
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Spanish.

2 Q. Which do you talk better, Engllsh or Spanish?

3 A. spanish.

4 Q. And when Jose told you not to tell, after he did

5 the sex thinqs, tell us exactly what he said and how he said

6 it in Spanish, What he said to you.

7 A. He said, @Don't tell your >om or she might get

a sick.''

9 Q. Tell us how he said it in Spanlsh.

10 MR. PALTARES: Tell us -- your Honor, I#m going

11 to objeat. There is no showing that anybody in the court can

12 understana vhat she says. We don't knov vhat her answer ls

13 going to be except the interpreter.

14 THE COURT: Excuse me. Mr. Interpreter.

15 BY MS. LOWRY:

16 Q. Crystal, tell us in Spanish what Jose said to

17 you.

18 A. He said thaty I'Don't tell your mother because

19 she's going to get sick.t'

20 MS. LOWRYI I don't have anything further.

21

22 RECROSS-EXAMINATION

23 BY MR. PALTAQES:

24 Q. Crystal, I have one more thinq to show you --

25 okay? -- and I'm going to be done.
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Page 19, llne l4. Wegre almost done.

Uh-huh.

ç'. I#m going to ask you aqain about the court in May

of 1997 in North Las Vegas when you testlfied under oath.

>.. Yes.

THE COURT: I don't think she's going to need

that.

MR. FALLAPES: This is going to be in English.

BY MR. PALLARES:

Q. I#p going to show you that same transcript.

Okay? #pill you look on paqe 19 for me over here on line l4.

Do you remember being askedt

''Did Jose tell you anything except don't tell

your mother?l'

Do you remember that? Do you remexber what you

said?

#.. No.

Q. If you read thaty do you remember what you said?

THE COURT: What is that yourre reading?

MR. PALLARES: The preliminary hearing transcript

of May znd, 1997, page 19, lines 14 throuqh l6.

BY MR. PALLAQES:

Q. Do you remember saying:

1'No. That was a11 he saidl?

A. Ves.
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Q. Do you remember -- further down the line, 19 and

20# being asked:

''Ho< did you think she was goinq to get sick?''

Do you remember what you said?

#.. Yes.

(!. And you said, ''I don't know.'l

A . Ves.

MR. PALTG QES: I want to thank you for answering

al1 my qmestions. Okay?

THE WITNESS : Yourre welcome.

MR. PALRADES: think I#m done.

THE COURT: State?

Ms. LOWRY: Line 17 and l8.

THE COURT: Just have her read all the way --

from 14 all the way down.

MS. LOWRY: Ves.

FURTHER REDIRECT EXAMINATION

BY MS. t0WRV:

Q, Crystal: why don't you go ahead and read starting

right here.

A. Out loud?

Q. Uh-huh.

A. ''Did Jose tell you anything except don't tell

your mom?
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.'NO. Tbat was all he said.

''What made you scared then?

I'Because I had thought my nom was going to

get sick.

''HOW did you know -- how did you think she

lgas going to qet sick?

RHmM I donet know.

''Had she goeten sick chen you told her something

'
.aad before?

''tshakes head negatively.l''

MS. LOWRY: Okay. That's all. Thanks.

That's all.

MR. PALLARES: Nothing further.

MS. LOWRY: Thank you, Crystal. Yourre finished.

THE COURT: Thank you very much.

THE WITNESS : ïou?re welcome.

MS. LOWRY: 1#11 check for my next witness,

Judge.

THE COURT: We?re going to take a short recess.

MS. LOWRY) Okay.

THE COURT: Yourre admonished not to converse

among yourselves or with anyone else on any subject connected

with thts trial;

Or to read, watch or listen to any report of or

commentary on the trial by any person connected with this case
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l of al1 S:he members of the jury pane l .

2 Mr. Garcia .

3

4 JOSE LOPEZ GARCIAZ

5 called its a witness herein I having been f irst duly sworn, was

6 examinetl and testif ied as f ollows :

7

8 THE CLERK: Please state your name and spell your

9 last nalle f or the record.

1.0 THE WITNESS : Jose Garcia Lopez ; J-o-s-'e,

11 G-a-r-c-'i-a, L-o-p-e-z .

l 2

13 DIRECT EXM INATION

14 BY MR. I3ALT.AKES :

15 (!. Mr . Garcia , how o1d are you?

16 ;k. I 'm 33 years o1d . I ? 11 be 34 in December.

17 (!. Did you used to live on Ellis Street?

18 $%. ïes.

19 (!. Okay . Do you rerember the address where you used

20 to live:

21 ?.. 2725 Ellis Street -- 27 or 25 . It' s one of

22 those ; A.hat' s the numbers. Apartment Number l .

23 (!. And that' s in North Las Vegas?

24 Yes .

25 When did you f irst move to that address?
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A. Well, I told them not to fiqht with anybody.

Q. Did you qet along with Crystal Ingran?

A. I got along with all my neighbors. They never

complained about me.

Q. Did you ever have any problems with Berto Ingram?

A . Not as far as I know .

Q. Did you get along with Maria Ingram?

A. I think that I got along pretty well.

Q. Did you ever go over to her house for dinner?

A . Never.

Q. Did she ever come down to your apartment for

dinner?

A. She and al1 her daughters.

Q. Was Maria a frequent visitor to your apartment?

A. With all her family. You could alnost say that

she livtld in My apartment.

Q. Did you ever loan money to Maria Ingram?

h. Every time she needed money to buy food for her

children.

Q. Did you ever buy any meals for Crystal Ingram?

A. Not especially for her; for her brother: her and

for my children.

(?. Were you ever romantically involved with Maria

Ingram?

A. Yes, did.
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Q. How lonq did that last?

A. About three minutes.

Q. Durinq 1996, did you have a girlfriend?

A. I had several that wanted to be wlth me and they

would come to ny apartment.

Q. Mou mentioned that: today, you have a girlfriend.

A . Yes .

Q. What is her name?

A. Germina Castrone.

Q. Were you going home with Germina Castrone in

1996?

A . No.

Q. When did you start dating Germina castrone?

In *97.

Q. Do you remember what Konth?

A . It was before Septenber. It was between

Septepber and October.

Q. Of 1997?

A . Yes.

Q. Now, durinq 1996, did Crystal Ingram ever spend

the niqlqt at your house?

A. Two niqhts, she slept with my children in my

apartment in my bedroom. Somekimes she stayed vïth the couple

in the other bedroom.

Q. Durinq 1996, how many times did Crystal Ingram
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1 spend the night in your apartment, either With you or With the

2 other couple?

3 A. Never; none.

4 Q. I thought you said that Crystal Inqram had spent

5 the night twice with you?

6 A. Ves, in :97.

7 Q. In :97?

8 A . Yes.

9 Q. So durlng 1996: did Cryskal Ingram ever spend the

1Q night a'L your apartment?

11 A. No, because I didn't speak to them. I wasn't --

12 I was not on good terms wtth anybody.

13 Q. Are you sure you're talking about the right year?

14 A . Abouk :96, I am sure .

15 Q. I thought you -- what year was it that Crystal

16 Inqram would come over and eat with your kids?

17 A. In :97.

18 Q. What year did you go to Mexico?

19 A. I#p sorry?

20 MR. PALLAKES: Can we approach the bench?

21

22 (Whereupon, a bench conference ensued.)

23

24 MR. PALLARES: Go ahead and translate.

25 THE WTTNESS: I'> sorry. I#n confused. I've
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been locked up for two years -- 15 months and all of that

confuses me.

MS. LOWRY: Xou know, there is not a question

before the witness so *-

THE COURT: Sustained.

B# MR. PALLADES:

(1 So now that -- do you understand I#m talkinq

about the year 1996?

A. Xes, I do.

Q. All riqht. That's the same year that yourre

accused of committing a crime.

Do you understand that?

A. I was just confused about the date.

(). How many times did crystal Ingram spend the night

at your honse in 19967

A. Twice, two.

Q. When was the first time?

A. April :96.

Q. And Was it just her or Was any of her other

brothert; or sisters spending the night?

A. Her brother.

Q. Berto?

A . Berto.

When was the second tlme that Crystal spent the

night in 1996?
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l A. It Wasn't later than June.

2 Q. When Crystûl and Berto spent the night in April

3 of 1996j did anything unusual happen?

4 A. No, nothing.

5 Q. Do you remember that night in April?

6 A. Yes, I remember it.

7 Q. Were your kids there in April?

8 A. That day, yes.

9 Q. How about the time in June 1996 when Crystal

10 spent the night? Do you remember that night?

11 THE INTERPRETER: What was the question, counsel?

12 BY MR . PALLARES:

13 Q. Do you remember that night?

14 A . Also.

15 Q. Were your children present in June of 1996?

16 A . Yes.

17 Q. What did you do that night in June with your

18 kids?

19 A. I took Christian and my children and Crystal and

20 Berto --' I went and bought them hamburgers at McDonald's and I

21 went to rent some cartoon movies for the kids.

22 Q. Do you remember what time Berto and Crystal came

23 over in June -- what night in June of 1996?

24 @%. My kids were there around eight that night.

25 That's v?hen we started.
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(!. Do you remenber what novies you rented?

Not exactly. I don't remember the titles of the

novies. I know they were new. They had just come out.

Q. Where were you watchinq Movies that night?

In my bedroom.

Q. Where were your children while you were watching

the movies?

A. In my bedroom.

(b Were they on the floor? Were they on the floor?

Where were they in your bedroom?

A. They were all on the bed.

(b Where was Crystal and Berto that night?

A. They were a1l in the bed -- on the bed.

Q. And where were you?

A. I was on the edge of the bed.

Q. Did anything unusual happen that ntght?

A. Not so far as I know.

Q. Did you play an adult movie on the VCR that

night?

A. It vould be very bad for my children to shok that

movie.

Q. Did you play an adult movie that night?

A . No.

Q. Do you recall if Berto vas there the vhole night?

Ves.
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1 HoW about April of 1996: Did Crystal and Berto

2 b0th spend the night that night?

3 A . Yes.

4 Did you ever show Crystal an adult movie that

5 night, p.prtl of 1996?

6 A . No.

7 Q. After June of 1996, did you continue to be

8 friends with the Ingran family?

9 Yes.

10 Q. Did there come a time when you broke off that

11 friendst.ip?

12 I was starting to feel pressured.

13 (!. From who?

14 A. By Maria.

15 (!. What kind of pressure?

16 K. She Was startinq to get jealous. She didn't want

17 me to bring over wonen, and she was asking me why didn't I get

18 together with her.

19 Q. And when did this happen? When did this

20 jealousy

21 A. You could say since :96.

22 C!. Do you recall what month though that your

23 relationship with the Ingrams fell apart?

24 A . Yes.

25 Q. Now, Jose? do you speak any Enqlish at all?
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A. ïes, I do speak a little English.

Q. Can you understand some Englishy too?

A. Also .

Q. Do you speak as puch English as Spanish?

A . No.

Q. During 1996, was there ever a time that Crystal

came over to your house alone while you were watching a movie?

A. She came continually, like I said, like it was

her own apartment. She came and went .

Q. Would Crystal custonarily knock before coming in?

A. No, because Marvaya lived there. The other

couple Lived there.

(b Bo Crystal was friends with this other couple as

well?

A. Yes.

Q. Did Crystal ever cone to your apartment vhile you

Were watchinq an adult movie?

A. One afternoon when I came home from worky I cane

home tired. I went to my bedroom. I put on my shorts and

T-shirt. I was in shorts and a T-shirt. I always lock my

door. 1' think that we#re a1l entitled to our privacy.

MS. LOWRY: Objection. This is nonresponsive.

THE COURT: Sustained.

MR. PALTADES: 1:11 just ask him another

questiorl.
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BY MR . PALLARESI

Q. Did Crystal come into your room while you were

watching that movie?

she came in running. She threw the door open.

Q. Did you ask her to stay and watch the movie with

you?

No, I got up to close the door.

(?. Did Crystal stay in the room with you?

A. No.

(!. Did you touch Crystal that day at all?

No .

Q. Do you recall what month that occurred?

A. This happened between April and June.

Q. of what year?

:96.

Q. Jose. have you ever had sex with Crystal Ingram?

A . No.

Q. Have you ever exposed yourself to Crystal Ingram,

exposed your genitals?

nv. No.

(!. Have you ever touched any of Crystal Ingram's

genital areas with your hand?

Iv. No.

(!. When did you return from your vacation in Mexico?

YVONNE M. VALENTIN , OFFICIAL COURT REPORTER



l

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

w  *
49

A. I returned -- I don't remember the exact date,

but I came back 15 days after I left on vacation.

MR. PALIARES: Pass the witness.

THE COURT: All right. What we#re going to do is

take our recess for lunch.

Durinq this recess, the jury is admonished not to

converse among themselves or with anyone else on any subject

connected with this trial;

Or to read, watch or listen to any report of or

commentary on the trial by any person connected with this case

or by any medium of information: tncludlng, without

limitation, newspapers, television or radio.

Werll start up at one o 'clock .

(Whereupon, a lunch recess ensued.)
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LAS VEGAS , NEVADA, WEDNESDAY, JUNE 17 , 1998, 1:20 P.M .

-000-

THE COURT: Let the record reflect the presence

of the parties, the attorneys and al1 the members of the jury

panel.

Where is the witness?

Take the stand.

Were you done?

MR . PALLAPES: Yes: your Honor.

THE COURT: Cross-exanination.

MS. LOWRY: Thank you, Judge .

CROSS-EXAMINATION

BY MS. :13WRY:

Q. Mr. Garcta: you kere called back in November of

1996 when Detective Anderson investigated this case?

A . Yes.

Q. And she net with you to tllk to you about this

case?

A. I Met with her.

Q. And when she met with you, she had another police

officer there who spoke Spanish?

A . Yes .
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l Q. And so your conversation was interpreted so that

2 you could understand everything that she talked to you about?

3 1i . Yes .

4 Q. And at that time, on November 18th of 1996, she

5 told you what the allegations were in this case, didn't she?

6 A . Yes.

J Q. And she told you What Crystal was saying?

8 A. Everything Crystal said, yes.

9 (1. And she gave you an opportunity to tell your side

10 of the story, didn't she?

11 N . Yes.

12 THE COURT: Excuse me. Approach the bench.

13

14 (Whereupon, a bench conference ensued.)

15

16 BY MS. IA WRY:

17 Q. So you had an opportunity to tell Detective

18 Anderson your side of the story?

19 A . Yes.

20 (). And you had an opportunity to tell her about your

21 relationship with Crystal?

22 A. What relationship are you referring to?

23 Q. The relattonship that you described as getting

24 alonq very well w1th Crystal.

25 A. I didn't say that I got along very well with
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1 Crystal. I said that I qot along very vell with the family.

2 Q. Did you say that Crystal got along very well with

3 you?

4 A. Yes.

5 Q. So did you and Crystal qet along very well?

6 A. I don't know where you are leading with this.

7 Q. I'm asking you questions, and you answer the

8 questions.

9 You got along very well with Crystal?

10 A . Yes .

11 Q. And that's what you told Detective Anderson?

12 A . Yes .

13 Q. Never, in your conversation with Detective

14 Anderson, did you say that Maria Ingram was upset or was

15 pressur.ing you or was jealous of your girlfriends.

16 A. Because she never asked me about that.

17 Q. And you didn't think that that was important to

18 tell her about that?

19 A. I was only answering the questions she was asking

20 me.

21 Q. And she asked you how you *ad gotten along wtth

22 Maria Ingram and her children: correct?

23 A. Ves .

24 Q. And you never thought that it kas important to

25 nention to her at that time during the investigation that you
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had cut orf your friendship with this family because of the

pressures and jealousy you felt by Maria Ingram?

1%. As I told you, she never asked ne anything

personaz..

Q. She never asked you anything personal?

A . No.

Q. she didn't ask you about your family?

A. About my family? No.

Q. She didn't ask you about your children?

A. Whether I had children.

Q. She didnrt ask you how you spent your time or who

you lived with, things like that?

A. Yesp she asked that.

Q. When you talked to Detective Anderson, you never

told her that Crystal had spent the niqht twice, once in April

and once tn June?

A. I told her. If she didn't write it down, it's

not my fault.

Q. When she spoke to you, she had someone typinq

everything that you sald, didn't she?

A . Ves.

(!. And, in fact, she had you initial every one of

your answers during the interview, didn't she?

n.. Yes.

(!. And what you told her durinq the interview was:
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You thought Crystal had stayed the night one tine, and you

weren't sure if she had stayed the night with you a second

tine.

A. I didn't tell her -- I told her that she spent

the whole night.

Q. What I'm asking you is, is you never told her the

specific months?

A. No, because I did not remember.

Q. But you reaembered on direct examination.

A . He didn't ask me anything about that.

Q. Do you recall testifying just about an hour and a

half ago that Crystal spent the niqht, you were sure, in April

and then again in June?

A. The first night the first time was in April

and the second one was no later than June.

Q. But when you talked to Detective Anderson in

November of 1996, the same year that these things happened,

you couldn't recall how many times Crystal had stayed the

night, and you couldnrt recall the months that she had stayed

the night, correct?

A. told her it had happened between April and

July.

Q. Now: you testified that there was a time that

Crystal walked into your bedroom while you were watching a

pornographic movie?

YVONNE M . VALENTIN , OFFICIAL COURT REPORTER



-  

w
55

1 A. I dtdn't say she came in. 1 said she pushed the

2 door.

3 Q. After Crystal pushed the door? did she come into

4 your room?

5 A. No.

6 Q. Where Were you watching the pornographic movie?

7 A. In my bedroom.

8 Q. And is there a TV in your bedroom?

9 A . I had two.

10 Q. Tko Tvs in your bedroom?

11 A . Yes.

12 (!. And you also had a VCR in there?

13 A . I have two.

14 Q. And so it would be in your bedroom on your TV in

15 your VCR that you Would play the movies for the children?

16 '%. Yes.

17 Q. And it would be on this TV and VCR in your

18 bedroom that you would play a pornography tape?

19 A. Not at the tlme that I was shoking the children's

20 movies.

21 Q. That's not ay question.

22 My question is: If you were to watch a

23 pornography tape, it would be on the TV and played on the VCR

24 in your bedroom.

25 A. Xes.
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(!. And that's where you would be if you were to

watch itw in your bedroom.

% . Yes.

Q. So are you telling us that the day that Crystal

pushed your door: that she didn't cooe in your room?

A . No.

Q. So she couldn't have seen if you were watchlng a

pornography tape?

A. She saw part of it# because I did n@t lock the

door.

(?. How did she see part of it?

;k. Part of the pornographic movie because -- she was

able to see before I closed the door.

Q. So she put her head around the door to look --

THE INTERPRETER) Counsel, could you repeat the

question?

BY MS. IO WRY :

Q. So she put her head around the door to look?

A. No. As I said, she pushed the door and it opened

completely.

Q. So the door opened all the way up?

A. Ves .

Q. And she didn't come into the room.

A . No.

(!. She just stood at the door.
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l A. She Was surprised by the povie l was watching.

2 Q. Where was she standinq when she saw the povie you

3 were waLching?

4 A. When she pushed the door open.

5 Q. Where was she standing when she saW the movie

6 that yoa were watching?

7 A. She dldn't stay there watching the movie because

8 I pushed the door closed.

9 Q. Mr. Garcia: I'm golng to ask you for the third

10 time: Where was she standing when she saw the movie?

11 A. As I said, when she pushed the door open, she

12 stayed there right before the door.

13 :. Where is your TV set tn your room?

14 h. It was in front of the door.

15 Q. The screen faces the door?

16 A. Yes.

17 Q. Where is the bed?

18 h. The bed is in the middle.

19 :. Does the bed face the TV and the VCR?

20 h. No.

21 Q. What were you doing While you were watching the

22 pornographic movie?

23 A. Resting.

24 Q. Now? the movle that you had on, what were the

25 people in the movie doing?
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