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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

. !—Qﬁe -LQIQE; ( 242?’(2(@ , Petitioner,
{Full Name)_

_ VS.

e 0 F Respondent,
(Name of Warden, Superintendent, jailor or
authorized person having custody of petitioner)

)
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y o a

y -
)
)
)

PETITION FOR A
WRIT OF HABEAS CORPUS
and )  PURSUANT TO 28 U.S.C. § 2254
‘ ) BY APERSONIN STATE CUSTODY
The Attorney General of the State of Nevada )} (NOT SENTENCED TO DEATH)
N .

1. Name and location of court, and name of judge, that entered the judgment of conviction you are

challenging: 7 ¢ (% [SHC

* {_

2. Full date judgment of conviction was entered: £ 15 / 98 . (month/day/year)
3. Did you appeal the conviction? X_ Yes __ No. Date appeal decided: _@@m_

4. Did you file a petition for post-conviction relief or petition for habeas corpus in the state court?

7 L Y_es ___:No. If “yes, name the court and date the petition was filed: 8 7% N IZZQ/’(M'
. Qg'ﬂ[n'gf (o [£ 10 /1Y ¢ 0.2 . Did you appeal from the denial of the petition for

post-conviction relief or petition for writ of habeas corpus? _X__ Yes __ No. Date the appeal
was decided: 2 / & /[0 . Haveall of the grounds stated in this petition been presented to the
state supreme court? X' Yes ___ No. If no, which grounds have not?

5; Date you are mailing (or handing to correctional officer) this pétition to this court: _3_/ @ 170,

Attach to this petition a copy of all state court written decisions regarding this conviction.
See §th Judicials order Findings Ex. 1 , Nevada Supreme
Courls ovokr Ex. 2, and yemititur Ex. 3, aftached heveto .


http://dockets.justia.com/docket/nevada/nvdce/3:2010cv00140/72111/
http://docs.justia.com/cases/federal/district-courts/nevada/nvdce/3:2010cv00140/72111/5/1.html
http://dockets.justia.com/

10.
11.

12.

13.

Is this the first federal petition for writ of habeas corpus challenging this conviction? X Yes

No. Ifno, what was the prior case number ? . And in whaft court was

prior action filed?

Was the prior action ""_'__ denied on the merits or dismissed for procedural reasons (check

one). Date of decision: / / . Are any of the issues in this petition raised in the

prior petition? Yes __ No. Ifthe prior case was denied on the merits, has the Ninth

Circuit Court of Ap;ié‘?ls given you permission to file this successive petition? ___Yes ___ No.

Do you have any petition, application, motion or appéal (or by any other means) now pending in

any court regarding théé_conviction that you are challenging in this action? ___Yes X No.
0 o

If yes, state the name of{;he court and the nature of the proceedings:

Case pumber of the judgl;lent of conviction being challenged: _ 14/2 74/

Length and terms of sentence(s): 20

Start date and projected release date: __//%) 4 noLin : .
What was (were) the offense(s) for which you were convicted: { Z 2 (nun fﬁ Qf ‘mz
Assault, (2.) Caunts of Lewdness , and (1) Commt of Child Bbuse

What was your plea? ___ Guilty _L Not Guilty ___ Nolo Contendere. If you pleaded guilty

or nolo contendere pursuant to a plea bargain, state the terms and conditions of the agreement:
_No# app licable

Who was the attorney that represented you in the proceedings in state court? Identify whether

the attorney was appointed, retained, or whether you represented yourself pro se (without counsel).

L Name of Attorney T Appointed Retained Pro se
¥ » . .
arraignment and plea _LMJ_Q/LM_&M XX __

trial/guilty plea nda 4 Tose Ballapee

-

sentencing  Lindlz Bell ond Tose fallares  xx
direct appeal Jnse (. )oﬂ/hfff XY

1st post-conviction petition _ Y0 _Se
appeal from post conviction _Pro S¢€.

2nd post-conviction petition A[Q£ a qg [[ ca é /&

appeal from 2nd post-conviction __—}{—

REET T




State concisely every ground for which you claim that the state court coﬁviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
~ extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
_ be barred from being litigated in a subsequent action.

| GROUND 1

RelSS e

5lh, ath anp 1uth AMENDMENT RIGHTS TOTHE UNITED STATES
CONSTITUTION . '

Tn 19945, Potibroner meved to an alnaw[)ﬁén/ o the oddress
of 2725 £llis S/ree?{. Nozth ’
Inerogw am;/ bex c"/;i/o{ren weve 1504 . Rt honer met Mhria

j“uj_s/ outssicle of f/?{?/anar/fo{. Mvia and z%ilf//'dﬁ_pré /

Wooa come 1o Vierr uith them i Bod iomers ooartmentoailss

Pl bivpert childven and Marias children /o/ay/_?a/ toaetbey J
pod thereatfler Maria and ol fioner kcamejaaa/ (57 encls .
One morming in 1996, Mayie come 72 Gol i and initiuted

cexual Jh/ﬁcoume with bim . Erow that ;'ﬂcaum{or Lot tomer

culzed Yoy e g’ gogpal Ll Poineg ficed s b
any furbher sex ol voletivns wilth /Jir 2ud 2ol oy i F wizs

o, éf o owe time thins . Simce Pty ey vefused to bave.
(see Cow%ﬁua//ﬁ% Lp. 34 —30)
Exhaustion of state court remedies regarding Ground 1: jes .
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a %mcua/ re/m[faﬂ_séfﬁ a//'/é A?/; Sée as'/(ec/ /4‘/'777'7/0 Harry éer ma€ny

4

J:’mes-. S he rwrfhaa//x5¥é7&/ éi’m F[/EJ”\/-//.;”e Ae'wp;j/ pulside

lof tbe a_omr/mom/. 3 % eyer wen? o 2 7;// '/@)74’//257&{3 il Lrrend

| Gprm}olm Clastrone Lot Tose (3arcia 15 20 lonser wi ) for. fobi-

_ 2 ‘
Liomer psserts thal his cmﬁ//'ﬁ{'my_s Were 03’604' ca'féa/ ipom Myrins

| 7 A
e tousy . The accusations were fm/éﬁdé/ Ly distvoy etibimeré

.ujfe/m[im;:;fzb with bis aiel Friends Aopm%m'i[éa/ 525/9 il be able

-

1ls CMW}?ce, é[m 1 ém/ké a wéﬁéﬁsé;};/wy/j per i bis arv/ /’r/'eyné

7

encled her '7@/0//}17754/”}9 with _/%7{'//277@’. See 5’/&/8 ,ﬂ;g'/:bw miarked.
las Ex. Y, pp.5- 10, a%acze/éfnﬂ/a .

Mar al ; ! bilred ,/Aa/ She lavrned  Maris //éa/ €z}0a§e/ bymself

.'/o o [#le boy who lived in tha! .a/ﬁar/ww/. See EX. 5, Triz/

?ﬁamcn’ﬂ/ lZa////me 7. (T°T. e/, 72’) Op. 5. /~533, a]%rzw/e/ /fnﬁé,

iazice destifad Hhad ber chushter, Cogstol Taram, 4old her that i

Wocl the man named ”/f/a;/{a / /Aa/jm'o/ o7 740/49 of ber when Mario

| /m/ Crys 12/ Tnarem were a/mé/iw TV. see Ex. 5, 1.1 vol. ,

| p S5 .J /War_/'a fg/l—/}:.“d/ //éa/ a/ /AEJ/I-WM ( ):JLf;/a/ ’/a/z/ Apr 0/ z%e.
lsoxcual assaull Mazia exploined 2o her doashter that \Marie 4

/ef/ ,LQS Veans. a/n_é/ _/éa}/ Asj Q@wéﬂ/ /’/o t??ﬂf;'/él'%‘i lzd A«m’/ her any

——F ‘_J__. _ J , —e R & e - J_
mere. See [ 1 vol. T p.54, Ex, 3, _/Wmﬂm %/ufiea//éa/sée

0/; c/ 770/ if(fmw ufée?? 7?/7; Serz/a/ dssoy// (Jccarrea/ /o éer aévwéieéf.

see Ex. 5, 1. 1. Vol. ZZ, p. bo. _/Wdrfa 7{6257!)'/6?//[&:/546 é’%we/

| ber cé;/z/; ;. e, oldbst o/é;r/# tor arln” 5 be married af the ase

of ﬂwr/eev ﬁéf) errs 0470/ Sée A:m/ a Aﬂﬁv/ uféz%g S /79 was 1$-14

4 “r . cpe
Jt/mrs a/r/. Sep EX. 5} 1. l/a/ﬂ':. P 8. %ﬂa lzaﬁ JZ/fmc/ 7%:17/ i
. c’/ufz'ﬂ‘; the ;ré/a 7%?75 hip u//'z'% pf)‘{'};“mfc.’f; /79 jmfe om/ /ama._ag/ IHOHE.

ifa }1;" ﬁov"fvaaf/ for -Ao:r childven and'she was—vo mc?ﬁ#m/b/}w%/a/:{---

li 22



vl il he Rebitromer af e bime . See x5, T.T. Vol. Z;_pp- 69-70,

\Maria b bher 7{9_5'//;5/ ol she émjneo,{ affer b@'zfj mmeﬁ'c_v\///f
" Va/ Vea/ w;// ;%Z%bn@rf. %a/ ée Aa,/ @ éatflﬂ/é mc 4‘57‘/ f ripxaé Mc/

. - . , v ./
- mac/é a s /a/@ baving a mé//am%/;ﬂ a//// bim d’??ﬂ/ //5//;///,/

7/

neyey ém/’e Aaﬁﬁem’ . See £x..5, 777".,%9/ T po 0.

Crgstol Tngrom fest e thal aler 1he sexual assault sperm
\came frm/[: aens lolier and wen? oz /o ber chothing . See Ex.

. . . . ‘-/
e 1T vol. Zf,’ 70 L5, Sép fur/éer 7533';2;'/46:/ /Aa// " Wayie //Mdé

/ « . -
/Ier /cy o tro oF Aim. See Ex. b ;77'/—. Ma[ Z, p- 7é/s 5/_@ c@m' ed
hou

-/A rUs ; ? he 7/2'/"9'/_ on-ceefﬁﬁﬁ/; ajé/'(’/ L/as ’k’mﬁfﬂrh{ fL?ZAe.

3/&5}74}%5; %Aa/_ /ﬁé////mm‘r /d%/ Cofstal 2207 Fo LY Ae;; 777//%83’,,

‘ f?egr//se/ his /Z)mmé o cover er ?M;j/}% a/m/ Jée @/dS unable 12

%Creaw%; S Ae a/s'o /657[/;4}/ >3 ée w/a2s 0 Aar' A)wee.é w//é 77&

.??a[//é 6‘0]/6)’/.'??5’ 67?7/ ﬂa/scream;:ﬁaﬁ? arje/é;m. S_A‘f /3572’-7(790/ -
o bravy 1o the acéasa'//bm 5/@ ok | (a/ea/}fs Lor durins the .. |

VIR ‘ — .
pﬁ?ére “/r/a/.see Ex., L, T.7. Va/ L, pp. l60-17/ -

| )oé')[f}/‘afn‘ef 71657‘//'/;?/ /Aa/ 27 /?‘;é: %e émzmAil Worier] 7{: /[5

. - /
a/nar/mem/ amd Maria Tntram became sealoys amd Jfé‘ﬂ/ez/

DYeLSUTING /«;,m as 710 w%{ Z{e 040/ 970/ /,:/6’77/ a 're/ﬂ?{MSA/y’ﬂ w//é

'Aé’r awc/w\’{ﬂrﬂ{ ';)ér. See Lx. T, 1.1 Va/. 7L p. ). He .Xe.s?i;[/’pc/

H? 70 L‘fjéaw{ 7[ Aj /r/;?//ﬁrqceeﬁf?/‘i’ a2 7;;77;7;‘; /éa/ /e nelly 74?5/6_/;?/

any of Ca;jj 7/42/ Zﬁrﬁﬁé jem;fér/ Rreqs, 1705/t'/ ney Aa Vin9 Sexud,

- ) /2 -
M?érr’ourse df any r<//9m/ oy _ever wé{/md_s/om é/_g qew/a’ /2 7Za

J — - /)«
" Cws%a/lwemw, See £x. 7, 1.1 vel. L, pp. H6-70. }%/z///mer

| fuﬂf!@f /es%fzeo/ Yhal Mazio” lived w/'_//éfj nﬁomwm/é; (xamos,

i Bl biomer amr/mm/ for dpﬂram'mgléjv'/éme (3) months .

/

-/

! ﬁfs—-"—wa_s;ﬁ{z/fizé-- Mf;éé_??e" C—'—r-tr;slr/&/----c/?/'m-e/jje---wa5 5@%{/06@/ e
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055(7”//6/. See Ex. 7, T 1. Ma/. 1, pp- 62-63. He #es/iﬁéc/ féa/

/

o lpaned money 1y Maria for food lﬁo’r Jer Céf/ﬂéev‘ é‘Vfrt///}}m

Nshe needed. am}j/aa/aé 4’09@{& bo bouah? meals for /ﬁ?ﬁg(s

-C’Ar /n/ﬂm mm/ é/j (’//M@;? . See Ex. 7, .T. vol. ﬂ:lp. Yo .
| Pe?lf//aner declres. that Maria Tng ramb qealousy oer the

'_re/a /famAJ/% be bad with A;’sj;'r/ r/?ﬁé " Zjdd:s -ég}/ma/f/e'yfar
Whayme L rgsta/ Tmarars and _Aer b Lher Roberto Garcia o 1o

P /I%”E;é | %p-ﬂf,ﬁe”/ﬂm/ﬁ;ég Mé{ e niabt uiith bis e

/ . v .
10 orm/or 710 Qe S més*/awm 7/0 ;AP ac:fcf_sa//mfs 0; 56)(5/&/ ﬂ_sSe?d//.

|\ Maria ?ﬂ/m%//o neaar/ the crime of .59.;(4‘/0{/ as:sm/// aqm'azs/

¢ rustal by the ﬂe/{'fé‘awe/ atter Mario Jebt A[ol/adé’. 77375 .

e.‘fjuﬂ KO_# law Pﬂﬁar’ceméﬂ/ /ja éem? ve /Aa/ Q@ Crime o‘f \Sexz/a/

30550;_// wz'// ﬂrmﬁé/ éaz/ acmrre/ /éa/ siab?. 7_/;6 p)’dgeaﬂéf

-305 Lyiped an ex;nivr/s/ os rvmmomy o 'w)ﬁéy/ Lhe 1ury Hat

/ v
Same 9 \ear a/:/ females a/aJWa/ ééer/ a//eﬂ Am’;j e Sexud

. - - . .
mlzercoanse with o ac,/u// ma/e,, e1ther Vafma//c/ er mm(éz. He

also fos 71;#6’0/ //m/ Crustal Inaram was v ao:jer a W'rj;ﬂ

T . -/ . |
I . ou/ﬁgmwo&:ﬁ 097:{/96 ysico/ PV/G/fﬁC’e or.spernl, 2s G :35/0/
claimed, o her Dloles. Mor s s sperns callcted anel

oreserVea/ o Séaw 1[407[ /%74//}7%@7% awlt In Com miline the crime \,

! —
of <oxcua] assault. See Ex. 8, T, Vol. TL, pp. 192-22 Therefore,

V4
Bolibroneré mwv/&/;ms and. ﬂdﬁiﬁé?ﬁt"ﬂ/_ where dwcamzé?(u//}ma/ év’

W Lhe Siate of Mevada. The :57[.42/e was jfl/fﬁ Lo lse accusalions

| qaai m‘/ him am/ fow g;ﬂ/z’}rcemm/accuge/ é;'m of a Crimte com-

7;7}77480/ éu am/éfr persen a/i/%zfu/ D M-A. Or ﬁéu.sira/ Pv'/'n/exca

'0f Pe'f{;‘/;{cwprfé 0}171///. péz[/'/f'dﬂer c/@mcmgé ;ZéfsJ/bar/ /o 0702/07’ a

DAL A ~test oF the Spers (’;:5/35 tol Iojjmm---éj/m'méc/wﬁs—m her——

2P



_c/o /As /0 Drove /éar/ Q’//'//famor /5 ;?7?7&6977/ A/[) /ée a//_oc?eo/ 56}(&&.’:’/

/
7055.0_.4//7{ pHerwise ép Mas/ée :re/eaje from cusisds abere ée

l'/'{ ,f//eqa//v ;ﬁCarCerm{o/ pe/f/z'oﬂer a&ser'/s /éﬂ ;//F/ée DAMA

~

_ ev[c/e??ce aa/ éééﬂ /’es /eo/ mm// ﬂrpseﬁ/{e(/ 0/ A/.S /rzfa/ /}/ a//u//()/

| ;\Séoa} Ae 2e ver .Sezzxa//tf /)ssmy#g(/ fﬂﬁ/ﬁ/ INGr Lt 27l » 77;.5; Yrere.

ajaué/ be no yeason the Tury waa// ém/e_. /cwm/ ﬁeﬁ'//;ﬁzef

o g
\auilty of the crime of Spn/a/ assaz//‘/ éf/t/mm/ V7 mama/é

b,




> Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?
__Yes X No. Ifno, explamwhynot nsd on direct

bv Fai/m;)j) to yaise +his issue on agpeal-

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?
x_ Yes ___ No. Ifno, explain why not:

If yes, name of court: & 71 1 ( date petition filed /Q / / 4 108 .
Did you receive an evidentiary hearing? ___ Yes X No. Did you appeal to the Nevada Supreme
Court? _K_ Yes ___ No. Ifno,explain why not:

If yes, did you raise this issué? _X_ Yes _ No. If no, explain why not:

> Second Post Conviction: ‘ -

Did you'saise this issue in a secgnd petition for post conviction reNef or state petition fophabeas corpus?
__Yes . i : ' -

/ /

Did you receive

Court? Yes/

Have you pu any other procedure/process in
ased on this issue (such as a If yes,

explain:

State concisely every ground for which you claim that the state court conviction and/or sentence is



unconstitutionil. Summarize briefly the facts supporting each ground. Youn may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.

GROUND 2 :

R e
an\edéthée\f}&;
PETITIONERS CONVICTIONS AND SENTENCES VIQLATED THE.

DOUBIE TEOPARDY CLAUSES ART. 1, SECTION §8 OF THE NEVADA
CONSTITUTION AND THE 54h AMENDMENT RIGHTS TO THE UNITED

STATES CONSTITUTION .

The rnformation cﬁmyﬁ cgmim/ Lhe ol lroner J//ejea/l,; Thot

OpDEL ’y #

rm‘fé/e the crimes oFSemm/ assaz///azi/é 2 minor unber 1é

jfearsof’czjre,. fe/onJv; NRS 200.384 pnd 200-346, I
2 child yodlor the cae of 1, Felome, MRS 2081.2.30, 2z child

C?ézlse awc/ ﬂe?@c , Q055 m)s.oé/meawm; NES 200.5708 . See

Ex. 9 LT Vol 10, gp. 9-1l-

- A?/ Charaes ulere a//cm/eaf zza be ﬂaseﬂ/ea/ 70 }%e 1207y dwa/
Beli bivmeruas Gund auilty of the crimes of sexual/, g‘?jimajf
Jowdpess wilh a child and ehild g buse and nealect. He was
contomead by the trial Court-as fallsws: Coun? I Taenty (20)
Nears m t /leJA/e i/sz? Déﬁﬂ)’/ﬁ%’?ﬂ[ of Prisous with Darole e“/fe /=
b‘!éii ofter (5) J\/eansl f’f V/'/"J/ﬁ/z'og MRS 200.5 £ Y loyn? IC
Twed ¥(20)J\rear5 129 NP iy 7 gm:d/e e//j;b////v after

- (See CM/fr‘}ma/mw 20 HA- .
Exhaustion of state court remedies regarding Ground 2: yes .
» Direct Appeal:




Eive (5) years é}f oo latina HES 200.5¢4 and 2o vun fonseculive

o/

to ﬂoun;’I ; lount 1T 2 Minimunt of me/ --E‘f‘;a%/ (4g) mm/fs with
2 Maxci mum texm of One f/ynoée/ Tuten é{ (120) wunths in the

NDP bj violoting MRS 200.366 Count 7 2 Miizum of Forby-
\Eroht (45) mmy/y; o Maci s Hundved. 7;/?775/ (120) wonth 12

71%9 Nop by violatina NRS 201- 2.30 gund Count T 0we (1) year

Lo the Clark ﬂﬁu%it{/ﬂé’/fﬁ}ébﬂ Cogtor with Coynls T~V To_run

nCurmn/ fo (ﬂomv/ L. See Ex. [0, Cr}mim?/ lour? /W/mk/és .
A ppluing Lhe BlocKburser fest, we comclude Hhat Toys con=

[t Tor ol <ecund cxsultcrmd chid abuise by sexunl abse/

\sexua! assaul wos Lproper. As c/)m:je/ i this Case, Chilt

| buse é) j 5emm/ abuse refwines ord 5eraa/ 25s /;w/// d,ws‘z/ﬂa}/ /0
A RS 206.3 éé.’, 'ﬂ/us' reszy//a@/ ﬂéjlsiczr// o OF 7'76’7712'/ 5#5@97;77’/.‘

; 7 7 / S . :
sexua/ assaul¥ reauires m»réﬁ %A&se eépmwﬂ./s ﬂmsemz mn NEs

’ h . L /
l2c0-36€. ﬁere/%re, a czmv)rf,{m for LSexzfa'/ cres-aw// 45/)»?5 %07(

| ﬂﬂ?u;ﬁ ./ombf of @ Lact a/éer Fhow or o/aﬁfé'mmf/ 7 any /c'?c)s/

Hecessary. 710 pro e C/}/J/g/ c?éz/_se év‘ﬁer‘ya'/ af,y

lica»n 970/ d‘éca rl wf//zm/ the &xya?ﬁssaz//f// a‘w/ /éere/gre) /ée

lsexua/ assaul? becomes an e/ewjm/ oF C/g//'/r/ ,_éézx;é by Se,w_m/

| 095&21//. _--5/;1/9-77 77%}5 mmlxs}s/. 5/05? buraer mas mé/s ﬁa/ T}év

o e coretod o bath chi o obuse by sesaial abytse fsesua

| ssaq#aa:/semm/ 35504//7[. See a/s0 /%emér A S)de_é, Jo] kel

245, 774, 700 Po2d 852 , £5¢ (13852( aﬁﬂg}ﬁm Blact buraer and
(’ma(’/zmg'm’ 7%52/ aéaé/e -ipolﬂmf y barre Cfﬂﬂé’/ém/é Cmv’/'c/;é%c:

| for ba /éd/ew/ acé M'?'Z V4 6’/4'}('7’/ aaz/ ﬁe,wzi‘;/ as"saw// Afcmge

: 0mo'f‘ op a /ew/ ac/ 042/ 77.47/ ré,w//'/e ﬂm&f &f V74 Fac/ %5//97(:/

/ 3 7
Nfrom the ele ments o £ sexual. agsmz// e lewd a o meces—

!

| ra



| ari ]j/'accu}reo/ dur ?fj He .égzua/ éss»aa-:/.{)". Brown V.S /a?é |

93y Podat 242-243.

Tn the @A%'mré case, 7“%9 Conviehons oF lewdness with

a CA? b g child obuse and ?75/4/6(‘/ ere barred by Hhe double

Meeosards clouses and, therefore, Lhis Bourt mus /{/aczr/é the

| Cmﬂ//c/;ém far /pwﬁ/é’?ess Q'M/ (’A//z/ m dof/ ‘975'9/@// ﬁﬂ)’:ﬂ/ﬂﬂ/

7’0 M_LL_LZ/Q% awo_/ ./%aér Ve S?la%; '77; i)ﬂ(/éf\/j/iﬂ"i’ Crime.
o/ ;55}/& Q828 fﬁé Se)ogfd/ ass'aw/f*/ and MZ/XE, 7%? / ' '

child, 2b  pesloct counts yeoyived prook of o1 extra

é/é:wpx'/, /- €., Fhatthe séxual. 455271/// Ckr/z/xaédé_ / 2

| mm/ h?pﬂ/ar/ 51///?:"/5?‘?; Fhe extra o foppent o w/ /m:m/grm

Nowdness with a A and chide 2buse and neslect c.éa{jes

\mts the qre?a_/er rrime. al /ssue. . Thus, Petitimserté condichons

lond 59977?97@&*5 Lerve the vesulfof '/%9549;.@ el oy A’ﬁ%ﬁdé&___

MNoshich the accuser Closomed a50mst b dnrims ove s@#/ by

Vfaézé%e /Ame 04'5_71;796/‘5 méiégfilorm/icfmfs. See Slate
\petiticn, Ex. 4, pp. 10=12. .




Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?
_ . / ) -
__ Yes x_ No. Ifno, explain why not: : hyec
LS » » ’
S 1%/5 18sue on q,z)ll)eﬂ/ .

> First Post Conviction:

] L)

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?
L Yes ___ No. Ifno, explain why not:

4 & r
If yes, name of court: H/? W/%ﬂﬂ/ ﬂl‘jﬁ?{‘% ol d’i/?"fl date petition filed /( / { 4 108 .
Did you receive an evidentiary hearing? _ Yes X' No. Didyouappeal to the Nevada Supreme

Court? X_ Yes __ No. Ifno, explain why not:

If yes, did you raise this issue?_x_ Yes ___ No. Ifno, explain why not:

/ /

Court?__Yes

If yes, didfi/raise this issue?-ﬂ—\g ___ No. Ifno, ex%hy not: \

explain:

%
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Stafe concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.

GROUND & 3

A G b
__ - - Amerdment ITgRLIO
NN T .

DETITION ER WAS DENIEB EEFECTIVE ASSISTANCE DF COUMSEL DURING
TR1AL ANDON DIRECT APPEAL IN VIDLATION OF THE cHh anp 1uth
AMENDMENT RIGHTS TOQTHE UNITED STATES CONSTITOTION .

Bofore 1rial Lot fromer by med Counsel Tase C. % lpres ol
the C/)mj?es aqainst him were commithed {95/ Moy, who olso com-
miﬁfoo/ > otber crime of exposuve aqunst a /i #le bczbf ol ety -

Foner’s g gartment. That e Characs of sexual assault eaginst
o Lolse o hal Mosia Taswam accused bim of
Mariols Crimes out of jea/ous rage %o?u/an/ Bt honer for /ﬂaw'z’fjg_
air! Grrends while she had 2 mmaw/fca/é/ rolalrons Az}p with
J}ﬁm. Trial Counse! refweo/ to invests oot aud locale 3
Sexual czq5aw//5z/_slppcé 1o fes ;[/'Jv aymy w'm%'ca/e ot Lomer’s cloims-
see £x. & T.T vl 1T, pp. 5154, and ex. &, T.T. Vel I, p. 141

(pynse/ foiled o ybmit o witness st L thin Fhedime =
lalioy Cousing Lohtiomerts a/itresses Ly be striton From the //'5/{,
there év; fm?/ i bis witnesses ta fostify on bis bepalte see.
Ly, II;JT. T2 Vol 1T, ’5/,9.3-4 . Counse/ Fai/ez/zjzo make an obiecton
{0 the achmiasion of Dr. Jij Tohnson’s 7[&574'4‘970775/ which ;Jms [

Cﬁee Cm/z'm/c?//'m fn{p. 7/?-76)

§2254-Form
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\Lhe 3ury in that the Vichm was nol.a Virgin and, theretore,

J 2 - ’
10 [0304974 0ccamea/ aém 774 /Ae sexd, Js.saw//. See Ex. &,
- ‘/ \/ - - L4 - : g
T aal. 0, pp. (92-226 - dnuﬁse/ foiled to oblain ax py,-per/

s des hify cnun/éf/qu Dr. Tay Tohnson’ test meny reqardne

~ N~ .
vagind /)Wc//d)” pna! é/ée%zfyj of 2 9 yenr a/a/jn’/ ofter ﬁm//oﬁ

. . . . ,
Vo7 Fercourse with an o/t ma/e . See Brouwn V. S/a/e,\ supnz.

Coynse/ /af/ea/ o Ll a motion 10 dismiss the Tonformations based

'.m_o/aaé/ejeojoar{//d éj, Ccharaine pé’}//y/.dﬂf’-‘” u//'/é /AIE&‘ 045)//‘976/

sy oy farid provisioms Lih e spme ool oy Fromsaction . Counse/

00 fed 4 (o o maotsan thot would bate preserve bis coub /e

e ‘ / _ :
; j-fpo/ﬂa;@_c/glaz,_c/ﬂ?r\/}f /Dn_:/«iuafcfzfj ottimer. In addt o,
'\O)mosfz/ fo, /p/ —/n yiae 189SUES ONE mm/ Ao 07 afrec/ c;gﬂezr/

¥ pro _V';Jg 7%.0 @%/‘A%gr a/;‘/é any. ﬂ/ ;Aprté@/mﬁ?/’_/g 7?‘?0)"%;%’

%is’ case o7 aspez!, and faf_/f/ fgj intares the £, -AMQL; %ed

: " ' s : .
l /‘nﬂc/ é?lp/pPJ ulas %472/?4}/ g 7Z he /{/01/27[’/0 Szcﬂxpmgﬂ Counr?. See.

\Exc. 12, o Memo From G:m:;f E. (rowey. See state ;06/1%?’097,. Ex.

Wy, pp.12-16- -
T
f’/oufnjgé Tnse (. pa////‘res,. Knew he was Lnable _7!0 pro W&ég{

ﬂe Doty biomer with eﬁ%{?é]/@ 25515 tonce due to C’aaw‘se/ Suf=

’ __Ferec/ Lomm anscety, oé(m?zoﬁ/bﬁ o oo baliion ufz’/gfz‘; Q-

4 ey

| ma/;bw {a w}/éa‘%yw o5 Counse/ before the lral d??’/a/ Fhe.

\Cour? a/ém“ea/ that ooy fercine . Jase Fallores to Umw'm/?o/

. : , y
Dot omer b rmetlec ive as:s)é/ﬁme of tounse! Dyrise /é&

7{3"1":7/ and on g&rec/ a;ﬂlnpa/ See Ex. 13, /Ma//m /{a M/,/é .
1425 ﬂ#ﬂﬂ)e\/. La]lér ‘ol 9/0;977?5 urexe g'/eq/ 04’0'/;75’/ Coux{ﬁ?/

. / / : . . ,
for mscmﬂ'aé/c/ 07947/ /46’ was f/;wmé ?z//// y . I 1e 500)‘.«;/ A&?r/??‘i'

0 cme-/reegMMQwaé/ /Aa/ﬂse‘ﬁa//amf/_s.. Ae..sz:(s-,pe;;oéa/ fo*rd

i | 14



Olie—\ear w; Hrout /Dmc/ic}wq pw i the S /a/e of _A/Waa/d The

J | .
Ne Vnnér_ \S’UIﬂreme' éo’z/r/ he a/ that the One-—{eay. SUs pensirr _
was Joo lenient ond /hgpa_s@/ a two—jear Se/s/ﬁfﬁszéw asamst

Tase Pa /a’nes. See EXx. /t,{. an 02’0/6)’52/5176275_/077 a/ Jase Pa/——
/ . o B /a . i - /, i
/_m@s [icense ‘/o Dryaclice /a‘zd joz. Mevada »

/

' ﬂ}olloe//ﬂ/e éomje/, Tase f%’//ar?ﬁ{. who S-Z/J%ré/if?am aﬂk/'z’é/)
-o/e)moss}mp and aleobolis m’/;'fa—-} /_eo/ o inform the Rt tromer

Nyeaardsne the outeome of the Mevads Supreme Cort afEymins

/7;; 04}1?{;{/ 2 ppea/ and refuseqd 7 provide //Ae o r.ébm.’r‘zd/'/% /Xe

ria/ #raaﬁs(c;'}lbé and the case F/{'/e,s ol homer toarned From

r. (zavy E. Gowen, 1m 2ool, that bis O/I}EC/dlﬂ/ﬁPﬂ/ has beew

| J g. 4 |
- 1‘;97??559/ 1 1927, He wrate /é?%or_f /d dormi ate Jose Polres

\os obne o recend and domandel 4ot o) papers, dcuments, '
N ploaconns aod ather tangible_praperty, which belomg 4o Rt=

| N / e
-J/mer:/be /mmer/a/e/u 0@4’1@3{ '7{9 %M /06/ //wmer a/m!‘é //)’.
pﬂ//ﬁrej seﬂ/em'/ /9 xS O PDIESSING }N;s cConcernis 0f }Ae 'aé/c\?/q

m @mfpéfjﬁ w/% the &W_f{_é' rUles ﬂm/j procedures of £ //:éfj-?
ia /;a !Mas Co&‘ou_s’ 0@7{‘/};977 /'/) Cdz/w.sé/ ' 7%574/9/ /a fa/‘//a lpra—-

Vide him wz/g f/xe, bria/ /mm.cr/;ﬂ/j' g, mcamé7 2/ of which

Npere 7;4710;"90/ bu Counsel. (P December 2%, 2.004, St her b

ot for dromscripts uias Fikd in fhe Distrit Court and o

| "Ewumy 19,2605, the Court 4rm/7éa/ Ais motioon for 74’4795(:7}02{;.
Dotstiomer did sol veceVe %e /mmcn{b/; yat May, 2687,

hen bo £rledl his 2mation o vacate comnétio for petual

\innacence, it was Fried with the Gurt on //djf 17, 2007. See

Ex. Y, pp. 4-5, 5%&716 ﬂ@/ﬁ/b?ﬂ.

7

| fn’fflv e——-pé?((;‘;/f'b??éféf@aﬁ&; _Merefs 270 a/aué)é_fua/ his Counsel’.

7R



| C’O)')C/UC/KH/ZS a///ém 7{48 a//oé renage. 0f3"¥°/2‘)' NRDIE P PIDIE .'

ssistance, i that Peliivmer bas overcame te nmsamp/ zw/éaﬁ

— lomler the cixcums /mmeq the c@@g&m:émﬂ_iccﬂ@é&d

'Mo/ﬁmm//wa/s/mféeu 7715 w//é/ﬁ )[/76’. CMIZQAC/ mfr%zs

..37[)”/7}7-"? Dresumm!)ms pé/ //Mer' aémmsﬁw/ / /Aa/ é/}' (buﬂj'e’/ 5

| Deyéjrmawce, /,«Jﬁs c/_ﬂf C/H?/ Qn /)776? 56’/0;0 av &é‘lé‘f/ ve S/ﬂﬂﬂé)’ﬂ/

¥

| 0[’ VEeASoNa é/éﬁeZSS A 970/ / /4.4?’)/ 49[/%5%?/5 / /F C’/P?f/ ﬁfﬂfzﬁrmmfce,

. D'revruo/ cez/ é/s aé’)@ﬂse Tes/ﬂé/jé ﬂre-;ﬂcﬁaé_ﬁse&/ o

i Caao?_se/ a/ )(’ C/f’??/ WY/JJ"M&?’W&? @A//MEY' A556% /849/ %Aﬂ/

there is a reamaéé,ﬁméﬂéi/i 7[ v/ 7%4?/ butfor A/S szsé’/_s

uwomﬁ?ss/ma/ errars, 7Z A@ 7’&5‘21// a/ /7/5 75&4/ Pro CEE f@ﬁ’ _

| amu// bove been o/ ﬁ%reﬂ/

0.



Exhaustion of state court remedies regarding Ground @ 3 jeﬁ
> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?
____Yes X No. If no, explain why not: CQ_{[[ZS_Q/ aon hrec ﬂt) N7 S Iﬁﬂ%ﬂ{?l/e
jy_fm/ma 1o ygise this [ssue O annm/

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

X Yes No. If no, explain why not:

If yes, name of court: 8_“1 TU(/ l"f’lﬂ!-/ s /T /.CJz (hur 7L date petition filed fo i of .
Did you receive an evidentiary hearing? __ Yes X No. Didyou appeal to the Nevada Supreme

Court?_x_ Yes ___ No. Ifno.explain why not:

If yes, did you raise this issue? X_ Yes __ No. If no. explain why not:

R e
Did you raissthis issue in #'second petition for post cochtm%state p?A habeas corpus?
. Ifyfes, explain why

filed / /

da petiti

__Yes __ No. Did fou appeal to e Nevada Supreme

If/ves, did you raise this issue?___ Y \i No. Ifno, 7[pla1n why not:

Have you pusgucd any other procedure/process in

sentence Ove d based on this issue (such as

explain:

§2254-Form
~fF 1/97 | ?



extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

 be barred from being litigated in a subsequeat action.

GROUND B Y

R TR
e - | ]

THE DISTRICT COURT DEPRIVED APPELLANTS RIGHT TO DUE PRO-
CESS BY HOLDING A HEARING TO DENY HIS PETITION ASTIME ,
RARRED WITHDUTENTERTAING H15 OPPOSITION TOTHE STATE S
RESPONSE WHICH CONSTITUTED (/N FAIRNESS AND INJUSTICE IN
VIOLATION OQF THE 5 H) AND IUHJ AMENDMENTRIGHTS TOTHE
UNITED STATES CONSTITUTION .

/. Pe//'/famrfs pelition for writ of habeas corvus was
' f[/e/;}? fﬁe _D/_.S/r;cif Courl o7 ﬁefaber- /i/’. Zoof. éeé Efék’

nockel shee? ﬂﬁn\Ve/ 2s £x. 15 phached beveto . The S ate
OfNeVaola u/es m’oé’rea/ Jlo answiey oY aﬂh?ﬂ:/;_Se, ﬂesnawa/f!o 7%&
notiliom amd £led @ weturn within ¥s days atter fhe dote of
Uhe pistrct Courlh order. see e, 16. |

2 . On Nowember 20, 2008, the Stafe’s res pouse aud motioy
s disamiss Lt iomers pelition wes £ fed. {S'ee Ex. 7. ?OE/[—
Lisper receised the State’s respouse on Movember 255 2008,
c‘m/ his opposition to the Sta /eié ves ponse wos warled 09
December ¥, 2008, which wes wef Lrted unts! Decesrber 12,
2008. See Ex. (£, .
(see contrnuation 9. 94 —-7J?)
Exhaustion of state court remedies regarding Ground ;yes

> Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

9



3. The Disteict &wr/ sssued ay ordey %’5_#/‘55/?7 Pe////bvm’/s ‘
\petibion as time ba rred. o7 December 1, 2008, One ﬂéj/ before

" , . : ]
[his appasitivn was f'//e/ See gx. 1, Districl Court order.

: 7! ot - g
1As a resu/r{. pe/[/[owéré M‘;ﬁaﬁ;-//m-mas octually fled on

- _ - %
;-Deceméér,/?_,. 2008, one azy after /%af{ @am’/ a/reaaéf éa./ a

]—Aeawm and 059'7/-2/' bis ,@/zfcm-- See £x. K.

V. TThe Distvict Comt Findims oF Fact, Conrclusions oF law

Lo ovder was withaut Hhe benelif of pebibimer’ clasms of

|[he. equ jfnble %&//)%f/ff b??é_/ his }99//3%97 1as. 97_&/ time_bareed.

:@SeeE)C.I‘?_-" - I _ _
5. Eyom the cutsel Petitioner was never formed of the denial

- ﬁzop Zfsuc/}rec/ cz%ﬁm/ éj Cam?se/,. Tase C. Pollaves . O Tuly to,

; | | / . - i~ '
\2.001, M. Gary E. Gowen. winte to Pobtismer ;n_fjam/mc; the

\outtcome of Mé Neyadt 5&/9’?7:73 Lour? ﬁéﬂf@/ of his ﬂ/)‘rgc/ |

"*apoea-/, ﬂ%a/ /7/ @arvséﬁ/ a Copy a[’ }/76’ apﬁ/zfca//:}w -J(érm’:s 0F |
A oY S J /. 177 77
_?Iﬂé’?[/}[/m far/ﬁas/—cmwc_/m% Zza 106/{//4091'5’:/. Seée Ex. 20,

6. On.fll—u ul}f lﬁj 200//. /%A-/}'m@f a/ra/e 2 Z.ﬂ//@r‘ /o 7['77}2/ "(Mm/

g pgollate Cozfab'fé Jose -/00_’//:7)’65_ 077‘/047’7‘777%/”//9"9&’.”/; 297 |

i

2 ppeal, and the appea/ briel counse! Filed in the Mevade Suprame

] 2

ot e beholl sy rdor o pcsuce s pehhion or wri?

of A&’Zﬁea_s Co:;pzfs . See Ex. 21.

7. There was no yesponse /é] Jase Pa//ﬁres; z?wq/ on January

) 7%::" L counse! demanding cf//;%e.

i1, 2002, ot b ianer wirolea le

AU ments i Counsels possession ts be bovwarded 1o brm_

i bout detoy . ﬂ/zﬁpm//:s’le, Bolhismer wiould be /ﬂré:/w'éo_/

,frﬂm //'/jfjm /17//4’ é/'s 6’0971//2'/4'&75 . See EX.22.

~ §0nce again;- there-was-no response Crom counsel-Jose, -

"
¥

on



} (3. In ao/%'//'&;a, the S /é/e reﬁ/;sec/ f{q pro Vz-'éé .pe/)'f/bwer a//'/A |

{the frenscri pts, and on Mey 24, 2005, fettioner wrote a leter fo
Lhe dtrict atorney’s office requesting the trial records as.

T . v v . R
lﬁ'm{?mc/ _5)/ }/ap aaw/ am‘/ 5&5 Aeem .,;jmre‘/ w’z/A 270 ‘ms_lﬂmse.

\lsee £x. 29. On _ﬁuéw)[ 10, 2005, aud o1 \S’%Déxfﬁer 23,2008,
- “Peil;il;mie{‘csaé?x;%ez/d ol 2o Show cause anda notice 1o the

Niotark Cou obi Distect ﬂ%rﬂ%?é ofFice refweﬁg'zq the fr&ﬁﬁcn;ﬂfs

o

\oursuanl o Coz/.‘r%é OYoéf- See Ee.30. On ﬁueat?/z 16, 2.005, Fhe

o T : . _ /. : ~.,<-'/. s e
';9!.5'7[ r m/ /4#07’??94 ;C/E(/ an 91—[),0615 //j/-O%JIO pz?//lé’d??&’f 5’ M@'féM 710

is/ma_)' cause € ﬂ;’)?'?/‘ﬁf/*?-_l%ef}’ refusa/ 7.[0 pro V/b/ec/ pf’/;"//}mer w/)*’é" ]

the 're_c:om(s-. See Ex .31

} 1Y . 777.2-6/4/@ o//}/-ﬂa/'lnm V)E/s /Oe/;-'//'mer with Fhe /r/'ar/ /réw—

srrmér ‘of ;H:S C’rim;.na/ case Uﬂ/{'/ 2007; ﬂfx@r YeCE/'V/:}M-#Ie

T, . o o . N - VA
__ f/r/ remré',.’ )%//_//mer ff/ec/ ézj_ waoFron I% l/czcm;zg conviction _f&a’ -
Mactual mnocence and otion for a/ﬁ/ﬁa/}y/meﬂ/ oF Counse! which

uere )C'/ea/ wz?é /Ae 801./7’/ oA %j/ /7, 2007, See Ex.32 . 0nMay

30,2007, the ") _/a/e £ led an alalaasx‘//aaﬂ r?a ﬂs’//_//mm';é' meton 1o
\zcak conviclion and bis motien for appointment of counse/. See

\Ex.33. InJune, 20067, betrbiomer suﬁmz'/%e/ an adilibional

| nm[/'éé, 7[0 7[5'6 Caur? é} " TE?LIP_HS’ 7[/'774 Cpﬂﬂﬁ’é/ /_0' be a;ﬂ,ﬂdm/e/ /a 0;3/.9/ .-
1m 3 u,pp/emgn fina Potitioner’s mo hom and Lo w/ﬂm%ﬂ/ bim in

: f : ‘ .
_ his mobion o vacate convichon ﬁ;r.c?c/é/a/ fnocence. See Ex.3Y.

15, Pelitioner’s -0 tion for a;ﬂlpa/}?/men/ of Coaﬂsé/ 2nd motion fo
vacate conviction for actyal innocence were dented o2 May 3), 2007,

i thaut Lindyne. of Facks o7 conclusions of faw and 20 oxder

Somiva was issued and no ohee of denial was sexved ap&w Hhe

) . AT
:ﬂe/f;){f"owr.ﬂnﬁmm ry-22, 2008 ‘fé’/[/!ﬂ??ff@ﬁﬂg?ﬂ/j(éﬂéﬂ vequest—

ar



;.0”0/0}7 /WC?L( 3, 2602 )059/17[/0?793’ l,l/a’.-d/e a /l?}%./a)" izﬂ %E)’M/ﬂd/é _TaSe

| Pa//are.s ﬂjJCGZ/WJ’f/ mm/ qu/es//aM /ée ;(//95 /o be 01/0/ VP)’E’(/ zlo

__pe:///mnpr Wrsz/aw/ z"a X/p€5 7- o_s“s" See Ex. 23 .

qg. Tﬁem was no response, 70 recom/ ay’ f;/es WPTE o/ / Mmfé

W[y Lhe Botibismer. On. Emmrv 20,2003, Q?/;//mer wrote o

| 71/7/”/ Aﬁ%’r /a Cam%e/ Aw MﬂPﬁ/ oM zzém/ Coz/ﬁj@/ ﬁm:/// |

hszr wilh the Frial teamscrints, the fites, amd the drec?

" aﬂﬂ.ﬁ:?/ ér/mp zd//éaa/ fz./rf%a/ c/ /m/ ﬂ/AP)’"MJE QO/ / Vir /i

s be pmclced Fraos iling o dmel it oF hhess corpus.

" ﬂé//mw. See £x. 24,

10. Hs a requ// z%em waes 1o rpﬁﬂnnse bn/ Camzse/ M. [QMQ’_

18, 2.002/ lae/z//mpr wro 7{9 aom/éer /eﬁ/ef Zo Comfje/ Te9000!

fns ref’jsa/ /7 ;neﬁﬂam/ 24 715 s fbnerk leflors LM;CZ l//J/J L/

7%6 A/en/aa/a 5&/ﬁrewe éaur/ m/ S 0/(‘ ﬂro/@ssxmo/ C’d%(}éf{‘/ mm/

pé';/%id’)?w’ a/dy/a/ée [52’(‘#/710 7/6?/(? 676’74/)% w//é 7%0 (jﬂz/r/( ,éu/

C’ammp/ fm /}9747 /J J2F t4; V/m/o /%7/ / ovey /,d//% é,cs CT/?:W?M*/ case

-.f’ /95 mm/ 7%0 :{r/a/ frawscn ols . See Ex. 2.5,
| , Jase )Oa//arf’s reﬁ/sfa/ Zo res, pond 1a 1%/ / arers é rS .

(7?7 A/o Veméer 1, 2004, Pt bvmer saﬁm/%:»/ o1 2dd e/

| 7[92”777/770}/;/}77 of /ﬁz«s’ mzmm/ and wquas/ea/ a// the neccsw/s cmcﬁ__

corse Files 1o be celsvered 2o b Lomer ﬁz/:fswm/ 70 MRS 7.055,

u///% 7415, ac//m? ééme 75/&77 by C’ozms‘p/ See Ex. 2.6 .

12. Fma//tf oL ey was forced o submit o motion bor

tria/ /mmcrm/s and atlidavit iz Lszmgar/ for w;/éa%w/a/ of

0/}/0777@/ 72!5? ;ﬁa//mﬂ; fmm /%e ﬁaoro/ mm/ /mnsfer 0f Yecaraé

710 /06’ ///Mer. See £x.27. O 72?97«/&73/ L9, Z@oS‘ /746 ﬂ/_szzrzc/

"'"CGUT; 022777/@0/ p?/é//d??&?/ﬁ Wd}zfd“?? 7(57 /)”J?fSC)”I' 75




\for 5tlafu5_béec1/ dm/ //Je. Court C’mﬂaémfé’/ 2 Aﬂdﬂ'{?}? }n aéyf;n'm both

’ . e v . i v
' ??70)//6?’)5 LU/JA ha14] D'YC/EY I?.SU&O/ ov 1o ﬂ@/lC& OP(k-ﬂlﬂ/U/&?J‘e SGYI/BG/

reelmima/ é}v A/LVddé mézs of al-a/ne//aé pmc«’aérze.

| Upaz Dotiomer a5

cop EX. 35 -

1. e ylfi[;onér [s unable fo lepea/ bprﬂmn@.ﬁmgadjmf—;

ﬁas.b@ﬂ ‘reno'/ensa/ {7}@‘/7@ ﬂb‘/nlﬂ/ Court. For this reason, Keti-

| :L/b;ner /S bé/'::)/q maaé Lo choose el Lher 5_5/3;@41//}74 his 'yﬁm#f—

'f7lU}[/‘b77_aLfm7Wc%0w or é}f ﬁkmﬂ Fdr%ﬁer ﬂe/zep j%f ulay 0F

_-pe/?//_len for writ of habess corpus [ tost-conuetian). Therefore,
on Sep fomber 23,2008, oty Livmer Szxémfﬁzea/ his ,ﬂp//}[ibof for

| ypit of bhabeas Corpus pnd @ motien to pmceea/ s Forma pa=

,Q!i’/ts wé’(% were .fl'/P/ with the ﬁ/;)‘é’/}/ Court on Oc}éée)’ VZZ

ﬁp.acf{fémls of counsel and /Aeﬁ/aféas 0//64?0/ 7 /Ze &éo%’;

Wograaraphs 1=16, sbawiwyma@,m/ea/ér Lot counsel, Jose P/~

’/mfg relfusea/ fo inkarm @ﬁ'/z?wer wanydsne the oulcome of the

e ial of bis /frec/ a ﬂ/ﬂéﬂ/ and czow;fse/ ﬁ/;//%or vefused 1o pm%éé

/
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X Yes ‘ No. Ifno, explain why not: _ﬂ

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

—_Yes _X__ No. Ifno, explain why not: Because ;/ w&j en’et/ éjl-/ }%é‘ '/Z’Iaﬂ/
Court-

If yes, name of court: A

) : . date petition filed 3/ 2.0 /09
Did you receive an evidentiary hearing? ___ Yes ¥ No. Did you appeal to the Nevada Supreme
Court? _X_ Yes __ No. Ifno, explain why not:

If yes, did you raise this issue?X_ Yes ____ No. Ifno, explain why not:

> ond Post Conviction: '
i petition for post conviction relis{ or state petition far habeas corpus?
. in why: \ / '

WHEREFORE, petitioner prays that the court will grant him such relief to which he is

entitled in this federal petition for writ of habeas cérpus pursuant to 28 U.S.C. § 2254 by a person in

state custody.

10



(Name of person who wrote this 17 (Slgnature of Plaintiff)

complaint if not Plaintiff )
Moych 9. 20/0

{Date)

None -
(Signature of attorney, if any)

(Attorney’s address & telephone number)

DECLARATION UNDER PENALTY OF PERJURY
1 understand that a falsc statement or answer to any question in this declaration will subject me to
penalties of perjury. IDECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE UNITED STATES OF AMERICA THAT THE FOREGOING IS TRUE AND CORRECT.
See 28 U.S.C. § 1746 and 18 US.C. § 1621.

Executcdat /l/ /U (C on;i(i[ZOIQ” .

(Location) (Date})

W /c/aem z 59F/0

(Signature) , (Inmate prison number)




'CERTIFICATE OF SERVICE BY MAIL
Pursuant to N.R.C.P. Rule 5 (b), I hereby certify that I ané the petitioner\Defendant named
herein and that on this _& 74  dayof_ Mas<h 20&2 I mailed a true a correct copy

of the foregoing document to the following:

~
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ark County District Attorney ‘ ‘e

Nevada Bar #002781 w5 a0

Chtef Deputy District A S
ief Deputy District Attorne e :

Nevada Bar #006639 Y é{ Tk A

200 Lewis Avenue % OF THE 7 277

Las Vegas, Nevada 89155-2212 OLER

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, % CASE NO: C142741
~Vs- % DEPT NO: \%
Defendant. ;

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: DECEMBER 11, 2008
TIME OF HEARING: 8:30 A.M.

THIS CAUSE having come on for hearing before the Honorable Judge Jackie Glass,

District Judge, on the 11th day of December, 2008, the Petitioner not being present,
Proceeding In Forma Pauperis, the Respondent being represented by DAVID ROGER,
District Attorney, by and through JOHN FATTIG, Chief Deputy District Attorney, and the
Court having considered the matter, including briefs, transcripts, arguments of counsel, and
documents on file herein, now therefore, the Court makes the following findings of fact and

conclusions of law:

i

' | ﬂ Ex. 1
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FINDINGS OF FACT

1. On May 12, 1997, Defendant was charged by way of Information with TWO (2)

COUNTS of SEXUAL ASSAULT ON VICTIM UNDER AGE 16, TWO (2) COUNTS
of LEWDNESS WITH A CHILD UNDER 14 and ONE (1) COUNT of ABUSE,
NEGLECT or ENDANGERMENT OF CHILD.

. On June 18, 1998, a jury found Defendant guilty of all counts, On August 3, 1998,

Defendant was sentenced as follows: As to Count I — TWENTY (20) YEARS in the
Nevada Department of Prisons with parole eligibility after FIVE (5) YEARS; As to
Count 1I — TWENTY (20) YEARS in the Nevada Department of Prisons with parole
eligibility after FIVE (5) YEARS, Count I1 to run concurrent with Count I; As to Count
III — LIFE in the Nevada Department of Prisons; Count 1II to run concurrent with Counts
I and II; As to Count IV — LIFE in the Nevada Department of Prisons, Count IV to run
concurrent with Counts I-1II; As to Count V — TWELVE (12) MONTHS in the Clark
County Detention Center to run concurrent with counts I-IV. The Judgment of

Conviction was filed on August 24, 1998.

. On August 18, 1998, Defendant filed a Notice of Appeal. On December 27, 1999, the

Nevada Supreme Court filed an Order Dismissing Appeal. Remittitur issued on January

25, 2000.

. On May 17, 2007, Defendant filed a Motion to Vacate Conviction for Actual Innocence.

The State filed its Opposition on May 30, 2007. The district court denied Defendant’s
Motion on May 31, 2007. The Order denying Defendant’s Motion to Vacate Conviction
was filed on June 14, 2007,

_ Defendant filed the instant petition on October 14, 2008. The State filed its Response

and Motion to Dismiss on November 20, 2008.

. Defendant’s petition is time barred.

_ Defendant has not established good cause for the delay in filing his post conviction

petition.

_ Defendant’s actual innocence claim is insufficient.

2 PAWPDOCS\FOFoutlying TNO\TNOD6901.doc
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9. The State has pled laches and the Defendant has not overcome the presumption that his
delay in filing the instant petition has prejudiced the State.
CONCLUSIONS OF LAW

1. The mandatory provisions of NRS 34.726 state:

1. Unless there is good cause shown for delay, a Eetition that challenges the
validity of a judgment or sentence must be filed within 1 year after entxg of the
judgment of conviction or, if an appeal has been taken from the judgment,
within 1 year after the supreme court issues its remittitur. For the purposes of
this subsection, good cause for delay exists if the petitioner demonstrates to the
satisfaction of the court:

Ea% That the delay is not the fault of the petitioner; and
b) That dismissal of the petition as untimely will unduly prejudice the
petitioner.

2. Once the State raises procedural grounds for dismissal, the burden then falls on defendant
“to show that good cause exists for his failure to raise any grounds in an earlier petition
and that he will suffer actual prejudice if the grounds are not considered.” Phelps v. Dir,

of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (198R).

3. To establish good cause, a defendant must demonstrate that some impediment external to
the defense prevented compliance with the mandated statutory default rules. Lozada v.
State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994); see also Hathaway 119 Nev. at 252,
71 P.3d at 506, (citing Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537
(2001)); Passanisi v. Dir. of Prisons, 105 Nev. 63, 769 P.2d 72 (1989); Crump v. Warden,
113 Nev. 293, 295, 934 P.2d 247, 252 (1997); Phelps, 104 Nev. at 659, 764 P.2d at 1305.

4. Valid impediments external to the defense giving rise to “good cause” could be “that the
factual or legal basis for a claim was not reasonably available to counsel, or that ‘some
interference by officials’ made compliance impracticable.” Hathaway, 119 Nev. at 252,
71 P.3d at 506, (quoting Murray v. Carrier, 477 U.S. 478, 488 (1986)); see also
Gonzalez, 118 Nev. at 595, 53 P.3d at 904, (citing Harris v, Warden, 114 Nev. 956, 959-
60, 964 P.2d 785, 787 n.4 (1998)).

5 In Calderon v. Thompson, 523 U.S. 538, 560, 118 S.Ct. 1489, 1503 (1998), the U.S.

Supreme Court held that in order for a defendant to obtain a reversal of his conviction

based on a claim of actual innocence, he must prove that ““it is more likely than not that

3 PAWPDOCS\FOFtoutlying\ TNOVTNG06901 doe




—

O oo =1 O i R W9

NNMNNNNNN*—‘&—‘!—‘!—‘-—‘-ﬂ—di—A—l_
OO*JO\M&UJMHO\DOO*JO\U\«PWN'—'O

. -

no reasonable juror would have convicted him in light of the new evidence’ presented in
habeas proceedings.” quoting Schlup v. Delo, 513 U.S. 298, 327, 115 S.Ct. 851, 867
(1995).

6. NRS 34.800 creates a rebuttable presumption of prejudice to the State if “{a] period

exceeding five years between the filing of a judgment of conviction, an order imposing a
sentence of imprisonment or a decision on direct appeal of a judgment of conviction and
the filing of a petition challenging the validity of a judgment of conviction...” The statute
also requires that the State plead laches in its motion to dismiss the petition. NRS 34.800.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be and is DENIED.

DATED this 7] _ day of December, 2008.
JACKIE GLASS

DISTRICT JUDGL

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

f Deputy District Attorney
vada Bar #006639

| w(}wé@u\\

hjc/SVU
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOSE LOPEZ GARCIA, No. 53154
Appellant,
VS,
THE STATE OF NEVADA,
Respondent. 5 A g ) gt
FlILEL
FEB 04 2010

LINCLMAN
g

&
AE COURT

ORDER OF AFFIRMANCE g

This is a proper person appeal from an order of the district
court denying a post-conviction petition for a writ of habeas corpus.!
Eighth Judicial District Court, Clark County; Jackie Glass, Judge.

Appellant filed his petition on October 14, 2008, more than
seven years after the remittitur from his direct appeal on January 25,
2000.2 Thus, appellant’s petition was untimely filed. See NRS 34.726(1).
Further, because the State specifically pleaded laches, appellant was
required to overcome the presumption of prejudice to the State. See NRS
34.800(2).

To excuse the procedural defects, appellant claimed that he

was unable to file a timely petition because he did not receive the trial

1This appeal has been submitted for decision without oral argument,
NRAP 34(f)(3), and we conclude that the record is sufficient for our review
and briefing is unwarranted. See Luckett v. Warden, 91 Nev. 681, 682,

541 P.2d 910, 911 (1975).

2Garcia v. State, Docket No. 32879 (Order Dismissing Appeal,
December 27, 1999).

EX. 2

o o 107 0304
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transcripts in a timely manner and because he could not raise ineffective
assistance of counsel claims on direct appeal. Counsel’s failure to send
appellant transcripts did not excuse the procedural defects. See Hood v.

State, 111 Nev. 335, 338, 890 P.2d 797, 798 (1995). Further, appellant

failed to demonstrate that any impediment external to the defense
explained or excused the more than seven-year delay since the remittitur
from his direct appeal. See Hathaway v. State, 119 Nev. 248, 252, 71 P.3d
503, 506 (2003); Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946

(1994). In addition, appellant failed to overcome the presumption of
prejudice to the State. See NRS 34.800(2).

Next, appellant claimed that he was actually innocent. In
support of his actual innocence claim, appellant argued that the victim
and the victim’s mother fabricated their testimony and that a DNA test on
semen found on the victim’s clothes would show that he was not the
person who sexually assaulted the victim.

We conclude that appellant failed to demonstrate a
fundamental miscarriage of justice should allow consideration of
procedurally defaulted claims because he failed to demonstrate that “it is
more likely than not that no reasonable juror would have convicted
[appellant].” See Mazzan v. Warden, 112 Nev. 838, 842, 921 P.2d 920, 922
(1996); Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

Appellant testified at trial that the victim’s story was not accurate. It was
for the jury to determine the weight and credibility to give conflicting

testimony. See Bolden v. State, 97 Nev. 71, 73, 624 P.2d 20, 20 (1981). In

addition, appellant failed to demonstrate that there was a DNA sample
that was available for testing. Even assuming there was a sample

available; the victim knew appellant well and specifically identified him as

SurPREME COURT
OF
NEVADA 2
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the person who sexually assaulted her. Thus, appellant failed to
demonstrate that it 1s more likely than not that no reasonable juror would
have found him guilty beyond a reasonable doubt had he had access to
DNA evidence. Schlup v. Delo, 513 U.S. 298, 327 (1995). Therefore,

appellant failed to demonstrate that this claim should excuse the
procedural defects, and the district court did not err in applying the
procedural bars in this case.

Having considered appellant’s contentions and concluding that
they are without merit, we

ORDER the judgment of the district court AFFIRMED.3

AT
_ //Lu? N d.
Cherr

Yoz 7
Saftta) ,
P dJ.
(Gibbons

SWe have reviewed all documents that appellant has submitted in
proper person to the clerk of this court in this matter, and we conclude
that no relief based upon those submissions is warranted. To the extent
that appellant has attempted to present claims or facts in those
submissions which were not previously presented in the proceedings
below, we have declined to consider them in the first instance.

SupReME COURT
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(0 19474 e




cc:  Hon. Jackie Glass, District Judge
Jose Lopez Garcia
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

SupReME COURT
OF
NEvADA

(0) 19478 i

.




IN THE SUPREME COURT OF THE STATE OF NEVADA

JOSE LOPEZ GARCIA, Supreme Court No. 53154
Appellant,
Vs,
THE STATE OF NEVADA, District Court Case No. C142741
Respondent.
REMITTITUR

TO: Steven D. Grierson, Clark District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: March 2, 2010

Tracie Lindeman, Clerk of Court

By: Q’ duﬂ/}/
Deputy Clerk

cc (without enclosures):
Hon. Jackie Glass, District Judge

Attorney General/Carson City
Clark County District Attorney
Jose Lopez Garcia

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on

District Court Clerk

EX.3
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JOSE LOPEZ GARCIA, #58710
N.N.C.C.

P. O. BOX 7000
CARSON CITY, NV 89702-7000

JOSE L.

VSe

THE STATE OF NEVADA BY AND THROUGH JIM
BENEDITTI, WARDEN OF NNCC,

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

GARCIA,
Case No.: Cl42741
Petitioner, Dept. No.: VIII
PETITION FOR WRIT

OF HABEAS CORPUS
( POST-CONVICTION)
NRS 34.360

Respondents

L . T S A N W )

Petitioner is unlawfully confined and restrained against his life and liberty

at Northern Nevada Correctional Center (NNCC). Pursuant to NRS 34.360, this Court

retains jurisdiction and has authority to issue a writ of habeas corpus and order

directing the State of Nevada {Respondents) to release him from custody; if the

imprisonment and restrain is unlawful in violation of the Nevada Constitution, Art.

1, section §8, the 5th, 6th, 8th and 14th Amendment rights to the United States

Congtitution.

1.

Name of institution and county in which you are presently imprisoned or
where and how you are presently restrained of your liberty:

Carson City, Northern Nevada Correctional Center.

Named and location of court which entered the judgment of conviction under
attack:

Eighth Judicial District Court, County of Clark, Las Vegas, Nevada.
Date of judgment of conviction: August 5, 1998 and Court ordered to
correct—sentences on August 12, 1998.

Case Number: C14274].

(a) Length of sentencing:

l. Count I: Twenty (20) years with parole eligility after Five (5) years.

1 EY-L/



6.

10.

11.

12.

13.

2. Count II: Twenty (20) years with parole eligibility after Five (5)
year and to run consecutive to Count I.

3. Count III: A Minimum of Forty-Eight (48) months with a Maximum term
of One Hundred ‘Twenty (120) months.

4. Count IV: A Minimm of Forty-Eight (48) months with a Maximm One
Hundred Twenty (120} months.

5. Count V: One (1) year in the Clark County Detention Center with Counts
III-V to run concurrent to Count II.

Are you presently serving a sentence for a conviction other than the convic-
tion under attack in this motion: No.

If "Yes" list crimes, case number and sentence being served at this time:
Not applicable.
Nature of offense involved in conviction being challenged:
Count I-Sexual Assault with a Minor under Sixteen years of Age (F).
Count II-Sexual Assault with a Minor under Sixteen years of Age (F).
Count III-Lewdness with a Child under the Age of Fourteen (F).
Count IV-Lewdness with a Child under the Age of Fourteen (F).
Count V-Child Abuse and Neglect (GM).
What was your plea?
{a} HNot gquilty to all Counts.
If you entered a guilty plea to one count of an indictment or information,
and a not guilty plea to another count of an indictment or information, or
if a quilty plea was negotiated, give details:

Not applicable.

If you were found guilty after a plea of not gquilty, was the finding made
by:

(a) Jury.

Did you testify at the trial?

Yes.

Did you appeal from the judgment of conviction?
Yes.

If you did appeal, answer the following:

2



14.

15.

16.

(a) Name of cdurtf Sﬁpréme Court of the Sfafé of Nevada.

(b) Case number or citation: Unknown, because Counsel did not provide.
(c) Result: Denied.

(d) Date of result: Unknown, because Counsel did not provide.

If you did not appeal, explain briefly why you did not:

Not applicable.

Other than a direct appeal from the judgment of conviction and sentence,

have you previously filed any petitions, applications or motions with
respect to this judgment in any court, state or federal?

Yes.
If your answer to No. 15 was "yes," give the following information:
(a) (1) Name of Court: Eighth Judicial District Court.

(2) Nature of proceeding: Motion to Vacate Conviction.

{3) Grounds raised: Actual innocence.

(4) Did you receive an evidentiary hearing on your petition, applica-
tion or motion?

No.
(5) Result: Deny without a final order was entered.
(6) Date of result: N/A

{7) If known, citations of any written opinion or date of orders
entered pursuant to such result: N/A

(b) As to any second petition, application or motion, give the same infor-
mation: No.

(c) As to any third or subsequent additional applications or motions, give
the same information: No.

(d) pid you appeal to the highest state or federal court having jurisdic-
tion, the result or action taken on any petition., application or motion?

(1) First petition, application or motion: No. Because there was no
final order entered and unable to appeal.
Citation or date of decision: N/A

(2) Second petition, application or motion? N/A



(e) 1If you did not appeal from the adverse action on any petition, appli-
cation or motion, explain briefly why you did not:

There was no final order issued and unable to proceed on appeal fur-
ther.

17. Has any ground being raised in this petition been previously presented to
this or any other court by way of petition for habeas corpus, motion, ap-
plication or any other postconviction proceeding? If so, identify: No.

18. If any of the grounds listed in Nos. 23(a),(b).,(c) and (d}, or listed on
any additional pages you have attached, were not previously presented in
any other court, state or federal, list briefly what grounds were not so
presented, and give your reasons for presenting them.

Issue One: PETITIONER IS INNOCENT OF SEXUAL ASSAULT, LEWDNESS, CHILD ABUSE AND
NEGLECT CONVICTIONS RESULTING IN A FUNDAMENTAL MISCARRIAGE OF JUSTICE IN VIOLATION
OF THE 5th, 8th AND l4th AMENDMENT RIGHTS TOQ THE UNITED STATES CONSTITUTION.

Counsel on appeal was ineffective by failing to raise this issue on direct
appeal.

Issue Two: PETITIONER'S CONVICTIONS AND SENTENCES VIOLATED THE DOUBLE JEOPARDY
CLAUSES ART. 1, SECTION §8 OF THE NEVADA CONSTITUTION AND THE 5th AMENDMENT RIGHTS
TO THE UNITED STATES CONSTITUTION.

Counsel on appeal was ineffective by failing to raise this issue on direct
appeal.

Issue Three: PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL DURING THE
TRIAL AND ON DIRECT APPEAL IN VIOLATION COF THE 6th AND 14th AMENDMENT RIGHTS TO
THE UNITED STATES CONSTITUTICN.

Ineffective assistance of Counsel issue is precluded from litigation on direct
appeal by Nevada law.

19. Are you filing this petition more than 1 year following the filing of the
judgment of conviction or the filing of a decision on direct appeal? If so,
state briefly the reasons for the delay.

Appellate Counsel, Jose C. Pallares, who suffered from anxiety, depression and
alcoholism, failed tc inform the Petitioner regarding the outcome of the Nevada
Supreme Court affirming his direct appeal and refused to provide the Petitioner with
the trial transcripts and the case files. Petitioner learned from Mr. Gary E. Gowen,

in 2001, that his direct appeal had been dismissed in 1999. He wrote letters to

terminate Jose Pallares as attorney of record and demanded that all papers, docu-



ments, pleadingé'anéroﬁhér téﬁgiblé-éggbéfii;“ﬁhiéﬁ Béléhéréé Péfifionef{rbe im-
mediately delivery to him. Petitioner wrote Mr. Pallares serveral letters expres-
sing his concerns of the delay in complying with the Court's rules and procedures
of filing a habeas corpus petition if Counsel continued to fail to provide him with
the trial transcripts and records, all of which were ignored by Counsel. On Decem-
ber 28, 2004, Petitioner's motion for transcripts was filed in the District Court
and on January 19, 2005, the Court granted his motion for transcripts. Petitioner
did not receive the transcripts until May, 2007, when he filed his motion to vacate

conviction for actual innocence, it was filed with the Court on May 17, 2007.

20. Do you have any petition or appeal now pending in any court, either state
or federal, as to the judgment under attack? Yes.

If yes, state what court and the case number: REighth Judicial District
Court, Case No.: Cl42741, Motion to Vacate Conviction for Actual Innocence.

2l. Give the name of each attorney who represented you in the proceeding resul-
ting in your conviction and on direct appeal:

(a) At arraignment and plea: Linda Bell, Public Defender.

(b) At the preliminary hearing, trial and sentencing: Linda Bell,
and Jose C. Pallares.

(¢) On direct appeal: Jose C. Pallares.

(d) Federal habeas petition: N/A

22. Do you have any future sentences to serve after you complete the sentence
imposed by the judgment under attack? No.

23. State concisely every ground on which you claim that you are being held
unlawfully. Summarize briefly the facts supporting each ground. If neces-
sary, you may attach pages stating additional grounds and facts supporting
same.

Issue One: PETITIONER IS INNOCENT OF SEXUAL ASSAULT, LEWDNESS, CHILD ABUSE AND
NEGLECT CONVICTICNS RESULTING IN A FUNDAMENTAL MISCARRIAGE OF JUSTICE IN VIOLATION
OF THE 5th, 8th AND 14th AMENDMENT RIGHTS TO THE UNITED STATES CONSTITUTION.

In 1995, Petitioner moved to an apartment at the address of 2725 Ellis Street,

North Las Vegas, Nevada, where Maria Ingram and her children were living. Petitioner

met Maria just outside of that apartment. Maria and Petitioner's roommate, Enuncio

5



Gamos', wife, Campos, were friends and Maria came to visit with them in Petitioner's
apartment daily. Petitioner's and Maria's children played together and thereafter
Maria and Petitioner became good friends. One morning in 1996, Maria came to Peti-
tioner and initiated sexual intercourse with him. From that incounter Petitioner
realized they were not compatible. Petitioner refused to have any further sexual
relations with her and told her it was only a one time thing. Since Petitioner
refused to have a sexual relationship with her, she asked him to marry her many
times. She continually stalked him every-time he went outside of the apartment. She
even went on to tell Petitioner's girl friend Germina Castrone that Jose Garcia is
no longer with her.

Petitioner asserts his convictions were predicated upon Maria's jealousy. The
accusations were intended to distroy Petitioner's relationship with his girl friends
hopping that she would be able to convince him to have a relationship with her if
his girl friends ended her relationship with the Petitioner.

Maria testified that she learned "Mario” had exposed himself to a little boy
who lived in that apartment. See Exhibit "1," Trial Transcript Volume II. (T.T. Vol.
I11), pp. 51-53, attached hereto. Maria testified that her Jaughter: Crystal Ingram,
told her that in fact the man named "Mario" had laid on top of her when Mario and
herself were watching TV. See Ex. "1," T.T. Vol. II, p. 54. Maria testified that at
the time Crystal told her of the sexual assault Maria explained to her daughter that
"Mario" had left Las Vegas and that he cannot do anything to heard her any more.

See Ex. "1," T.T. Vol. II, p. 54. Maria testified that she did not know when the
sexual assault occurred to her daughter. See Ex. "1," T.T. Vol. II, p. 60. Maria
testified that she allowed her child, i.e., oldest daughter "Carla,” to be married
at the age of fourteen (14) years and she had a baby while she was 15-16 years old.
See Ex. "1," T.T. Vol. II, p. 68. Maria testified that during the relationship with

Petitioner, he gave and lcaned money to her for food for her children and she was



romantically involved with the Petitioner at one time. See Ex. "1," T.T. Vol. II,
pp. 69-70. Maria further testified that she learned, after being romantically in-
volved with Petitioner, that he had a couple of girl friends and made a mistake
having a relationship with him and it should never have happened. See Ex. "1," T.T.
Vol. II, p. 70.

Crystal Ingram testified that after the sexual assault sperm came from the geni-
talia and went on to her c¢lothing. See Ex. "2," T.T. Vol. II, P. 154. She further
testified that "Mario" made her lay on top of him. See Ex. "2," T.T. Vol. II, P.
161. She claimed throughout the trial proceedings, which was contrary to the alle-
gations, that Petitioner told Crystal not to tell her mother, he used his hands to
cover her mouth and she was unable to scream, she also testified she was on her
knees with no mouth covering and not screaming or yelling. She testified contrary
to the accusations she made against him during the entire trial. See Ex. "2," T.T.
Vol. II, pp. 160-191.

Petitioner testified that in 1996, he brought women to his apartment and Maria
Ingram became jealous and started pressuring him as to why he did not want a rela-
tionship with her and marry her. See Ex. "3," T.T. Vol. III, p 4l1. He testified
throughout the trial proceedings maintaining that he never touched any of Crystal
Ingram's genital areas, body nor having sexual intercourse of any kind or ever
exposing his genitalia to Crystal Ingram. See Ex. "3," T.T. Vol. III, pp. 46-70.
Petitioner further testified that "Mario" lived with his roommate, Gamos, in Peti-
tioner's apartment for approximately three (3) months. This was during the time
Crystal claimed she was sexually assaulted. See Ex. "3," T.T. Vol. III, pp. 62-63.
He testified that he loaned money to Maria for food for her children everytime she
needed and additionally he bought meals for Maria's children and his children. See
Ex. "3," T.T. Vol. p. 40.

Petitioner declares that Maria Ingram's jealousy over the relationships he had

with his girl friends was her motive for having Crystal Ingram and her brother Ro-
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berto Garcia go to Petitioner's apartment and stay only one night with his children
in order to give substance to the accusations of sexual assault. Maria intended to
report the crime of sexual assault against Crystal by the Petitioner after Mario
left Nevada. This is a set up for law enforcement to believe that a crime of sexual
assault with Crystal had occurred that night. The Prosecutor obtained an expert's
testimony to mislead the jury in that some 9 year old females do not bleed when
having sexual intercourse with an adult male, either vaginally or anally. He alsc
testified that Crystal Ingram was no longer a virgin without providing any physical
evidence or sperm, as Crystal claimed, on her clothes. Nor was this sperm collected
and preserved to show that Petitioner's guilt in committing the crime of sexual as-
sault. See Ex. "4," T.T. Vol. II, pp. 192-226. Therefore, Petitiocner's convictions
and punishment were unconstitutional by the State of Nevada. The State was given
false accusations gainst him and law enforcement accused him of a crime committed
by another person without D.N.A. or physical evidence of Petitioner's guilt. Peti-
tioner demands this Court to order a D.N.A. test of the sperm Crystal Ingram claimed
was on her cloths to prove that Petitioner is innocent of the alleged sexual assault,
otherwise he must be release from custody where he is illegally incarcerated.

The United States "Supreme Court defined the responsibility of federal trial
courts to ensure that proffered scientific evidence is in fact scientific, and will
be of use to the trier of fact in deciding an issue to be trier." See Daubert v.

Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 592, 113 S.Ct. 2786, 125 L.Ed.2d

469 (1993). "In order to do so, trial courts must assess whether a proffered scien-
tific theory can be and has been tested, whether it has been subjected to peer
review and publication, and whether it has achieved general acceptance, see id. at

593-94, 113 S.Ct. 2786." See U. S. v. Cuff, 37 F. Supp.2d 279, 282 (S.D.N.Y. 1999).

"This Court has repeatedly assessed that admissibility of scientific evidence

in terms of trustworthiness and reliability. Santillanes v. State, 104 Nev. 699,

704, 764 P.2d 1147, 1150 (1988). Because the overwhelwing weigh of authority has
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established that DNA analysis utilizing the PCR technique is reliable and trust-

worthy for use within the forensis context." See Bolin v. State, 960 P.2d 784, 800

{(Nev. 1998)(qguoting United States v. Hicks, 203 F.3d 837, 844~47 (Sth Cir. 1996),

cert. denied, U.S. ; 117 S.Ct. 1483, 137 L.E4.24 €94 (1997). The district

court did not err in admitting DNA evidence. Brown v. State, 934 P.2d 235, 241 (Nev.

1997)(the DNA evidence indicated that semen collected from Jane Doe's underwear
matched Troy's and that 1 in 3,000,000 other people had matching DNA (the second
DNA test indicated that 1 in 10,000 people had matching DNA)). Id. 242. "We conclude
««+; that the DNA evidence was properly admitted at trial, and that sufficient evi-
dence existed to support Troy's conviction.” Id. 237. In Brown's case the victim
was also a nine-year-old as in the Petitioner's accuser when Pam the mother found
Jane Doe covered in blood from the waist down. Id. 237. Jane Doe was taken to the
hospital where it was confirmed that she had been penetrated both vaginally and
anally. She had lost fifteen percent of her blocd. ... A "sexual assault kit" was
taken at the hospital, which included a vaginal smear {because sperm was present)
and a blood sample. Id. 238.

"A petitioner need not show that he is 'actually innocent' of the crime he was
convicted of committing, instead, he must show that "'a court cannot have confidence

in the outcome of the trial.'"" Majoy v. Roe, 296 F.3d 770, 776 (9th Cir. 2002).

"In summary, we conclude on this record that Majoy might fall within the narrow of
cases implicating a fundamental miscarriage of justice." Majoy, 296 F.3d at 776

(quoting Schlup v. Delo, 513 U.S. 298, 315, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995).

"To foreclose a claim of constitutional violation where there has been a colorable
showing of factual innocence would liked constitute a due process violation or an
improper suspension of habeas corpus relief.” Id. at 777.

"Fundamental miscarriage of justice exception as a safequard against compelling

an innocent man to suffer an unconstitutional loss of liberty." Sawyer v. Whitley,

505 U.S. 333, 359, 112 s.Ct. 2514, 2529, 120 L.Ed.2d 269 (1992)(quoting McCleskey V.
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Zant, 499 U.S., at 495, 111 S.Ct., at 1471). "We retain authority to issue the writ

if the petition 'implicat[es] a fundamental miscarriage of justice.'" Deutscher v.

Whitley, 946 F.2d 1443, 1444 (9th Cir. 1991)(quoting McCleskey, 499 U.S., at____
111 S.Ct., at 1470)}. "We remain confident that, for the most part, 'victims of a
fundamental miscarriage of justice will meet the cause-and-prejudice standard'...
Accordingly, we think that in an extraordinary case, where a constitutional viola-
tion has probably resulted in the conviction of one who is actually innocent, a ...
habeas court may grant the writ even in the absence of a showing of cause ..."

Murray v. Carrier, 477 U.S. 478, 495-96, 106 S.Ct. 2639, 2649, 91 L.Ed.2d 397 (19-

86). "... a petitioner must show that it is more likely than not that no reasona-
bly juror would have found petitioner guilty beyond a reasonable doubt." See Schlup,
513 U.S. at 327, 115 S.Ct. at 867. Petitioner asserts that if the DNA evidence had
been tested and presented at his trial it would show he never sexually assaulted
Crystal Ingram. Thus, there would be no reason the jury would have found Petitioner

guilty of the crime of sexual assault beyond a reasonable doubt.

Issue Two: PETITIONER'S CONVICTIONS AND SENTENCES VIOLATED THE DOUBLE JEOPARDY
CLAUSES ART. 1, SECTION $§8 OF THE NEVADA CONSTITUTICN AND THE 5th AMENDMENT RIGHTS
TC THE UNITED STATES CONSTITUTION.

The Information charges against the Petitioner allege:; "That Jose Lopez Garcia.
the defendant above named, having committed the crimes of sexual assault with a
minor under 16 years of age, felony, NRS 200.364 and 200.366, lewdness with a child
under the age of 14, felony, NRS 201.230, and child abuse and neglect, gross misde-
meanor, NRS 200.508. See Ex. "5," T.T. Vol. II, pp. 9-1l.

All charges were allowed to be presented to the Jjury and petitioner was found
guilty of the crimes of sexual assault, lewdness with a child and child abuse and
neglect. He was sentenced by the trial Court as follows: COUNT I TWENTY (20) YEARS

in the Nevada Department of Prisons with parcle eligibility AFTER (5) YEARS by vio-

lating NRS 200.564; COUNT II TWENTY (20) YEARS in NDP with parole eligibility after
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FIVE (5) YEARS by violating NRS 200.564 and to run CONSECUTIVE to COUNT I; COUNT
TII a MINIMUM of FORTY-EIGHT (48) MONTHS with a MAXIMUM term of ONE HUNDRED TWENTY
(120) MONTHS in the NDP by violating NRS 200.366; COUNT IV a MINIMUM of FORTY-EIGHT
(48) MONTHS a MAXIMUM HUNDRED TWENTY (120) MONTHS in the NDP by violating NRS 201.
230 and COUNT V ONE (1) YEAR in the Clark County Detention Center with COUNTS III-V
to run CONCURRENT to COUNT II. See Ex. "6," Criminal Court Minutes.

The Nevada Supreme Court held in Brown that "To determine whether Troy's con-
victions for sexual assault and child abuse by sexual abuse/sexual assault are barred
by the double jeopardy provisions of the state and federal constitutions, this Court

must apply the test from Blockburger v. United States, 284 U.S. 299, 304, 52 8.Ct.

180, 182, 76 L.Ed. 306 {(1932), which states: '[W]here the same act or transaction
constitutes a violation of two distinct statutory provisions, the test to be applied
to determine whether there are two offenses or only one, is whether each provision
requires proof of a fact which the other does not.'"

"Applying the Blockburger test, we conclude that Troy's conviction for both
sexual assault and child abuse by sexual abuse/sexual assault was improper. As
charged in this case, child abuse by sexual abuse requires a sexual assault pursuant
to NRS 200.366, plus resultant physical pain or mental suffering:; sexual assault
requires only those elements present in NRS 200.366. Therefore, a conviction for
sexual assault does not require proof of a fact other than or additional to any facts
necessary to prove child abuse by sexual abuse/sexual assault cannot occur without
the sexual assault, and therefore, the sexual assault becomes an element of child
abuse by sexual assault. Given this analysis., Blockburger mandates that Troy cannot

be convicted of both child abuse by sexual abuse/sexual assault and sexual assault.

See also Meador v. State, 101 Nev. 765, 771, 711 P.2d 852, 856 {1985)({applying Block-
burger and concluding that double jeopardy barred appellant's convictions for both
lewd acts with a child and sexual assault because proof of a lewd act did not re-

quire proof of a fact distinct from the elements of sexual assault since a lewd
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act necessarily occurred during the sexual assault). Brown v. State, 934 P.2d at

242-243.

"Under Blockburger, 'where the same act or transaction constitutes a violation
of two distinct statutory provisions, the test to be applied to determine whether
there are two offenses or only one, is whether each provision requires proof of a

fact which the other does not.'" Kansas v. Hendricks, 117 S.Ct. 2072, 2086 (1997)

(quoting Blockburger v. United States, 284 U.S. at 304, 52 S.Ct. at 182).

In the Petitioner's case, the convictions of lewdness with a child and child
abuse and neglect were barred by the double jeopardy clauses and, therefore, this
Court must vacate the convictions for lewdness and child abuse and neglect pursuant

to Brown v. State and Meador v. State. The underlying crime at issue was the sexual

assault and while the lewdness and child abuse and neglect counts required proof of
an extra element, i.e., that the sexual assault caused physical pain and mental suf-
fering, the extra element did not transform lewdness with a child and child abuse
and neglect charges into the greater crime at issue. Thus, Petitioner's convictions
and sentences were the result of the same act or transaction which the accuser
claimed against him during one night by violating three distinct statutory provi-
sions. "Double jeopardy may be implicated when multiple convictions arise out of

the same act, even if the court has imposed concurrent sentences." State v. Meas,

75 P.3d 998, 1001 (Wash. App. Div. 2 2003). "Under Blockburger, it is impermisible
for a defendant to suffer conviction for both greater-and lesser-included offenses.
To determine the existence of a lesser-included offense, this Court looks to 'whe-
ther the offense in question 'cannot be committed without committing the lesser

offense'” Donald Estes v. State, 146 P.3d 1114, 1127 {(Nev. 2006).

Issue Three: PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL DURING TRIAL
AND ON DIRECT APPEAL IN VIOLATION OF THE 6th AND l4th AMENDMENT RIGHTS TO THE
UNITED STATES CONSTITUTION.

Before trial Petitioner informed Counsel Jose C. Pallares that the charges
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against him were committed by Mario, who also committed another crime of exposure
against a little boy at Petitioner's apartment. That the charges of sexual assault
against Petitioner were false and that Maria Ingram accused him of Mario's crimes
out of jealous rage toward Petitioner for having girl friends while she had a roman—
tically relationship with him. Trial Counsel refused to investigate and locate
Mario, the sexual assault suspect, to testify and vindicate Petitioner's claims. See
Ex. "1," T.T. Vol. II, pp. 51-54, and Ex. "2," T.T. Vol. II, P. 161.

Counsel failed to submit a witness list within the time limitation causing Peti-
tioner's witnesses to be striken from the list, thereby, not allowing his witnesses
to testify on his behalf. See Ex. "7," T.T. Vol. II, pp. 3-6. Counsel failed to
make an objection to the admission of Dr. Jay Johnson's testimony which misled the
jury in that the victim was not a virgin and, therefore, no bleeding occurred during
the sexual assault. See Ex. "4," T.T. Vol. II, pp- 192-226. Counsel failed to obtain
an expert to testify countering Dr. Jay Johnson's testimony regarding vaginal and/or
anal bleeding of a 9 year old girl after having intercourse with an adult male. See

Brown v. State, supra. Counsel failed to file a motion to dismiss the Information

based on double jeopardy by charging Petitioner with three distinct statutory pro-
visions with the same act or transaction. Counsel failed to file a motion that
would have preserve his double jeopardy claim, clearly prejudicing Petitioner. 1In
addition, Counsel failed to raise issues one and two on direct appeal or provide
the Petitioner with any of the documents regarding his case on appeal and failed to
inform the Petitioner the direct appeal was denied by the Nevada Supreme court. See
Ex. "8," a Memo from Counsel Gary E. Gowen.
For claims alleging ineffective assistance of counsel, the standards set forth

in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984) apply- In Strick-

land, the Supreme Court held that "A convicted defendant's claim that counsel's as-
sistance was so defective as to require a reversal of his conviction has two compo-

nents. First the defendant must show that counsel's performance was deficient. This
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requires showing that counsel made errors so serious that counsel was_not function-
ing as the counsel's guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that the deficient performance prejudice the defense. This re-
quires showing that counsel's errors were SO serious as to deprive the defendant of
a fair trial, a trial whose result is reliable." Strickland, 466 U.S. at 687, 104
S.Ct. at 2064. "From counsel's function as assistance to the defendant derive the
overarching duty to advocate the defendant 's cause and the more particular duties
to consult with the defendant on important decisions and keep the defendant infor-
med of important developments in the course of the prosecution. Counsel alsoc has a
duty to bring to bear such skill and knowledge as will render the trial a reliable
adversarial testing process." Strickland, 466 U.S. at 688, 104 S.Ct. at 2065. The
defendant must show that there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the
outcome. In making this determination, the reviewing court must consider the tota-
lity of the evidence placed before the original finder of fact. Strickland, supra.

A state court decision is contrary to clearly established precedent if the state
court applies a rule that contradicts the governing law set forth in our cases, or
if the state court confronts a set of facts that are materially indistingishable
from a decision of the Supreme Court yet nevertheless arrives at a result different

from the precedent. Williams v. Taylor, 529 U.S. 362, 405-06, 120 S.Ct. 1495 (2000).

Bell v. Cone, 535 U.S. 685, 694, 122 S.Ct. 1843 (20002). "Attorney offered for his

omission betray a starling ignorance of the law-- or a weak attempt to shift blame
for inadequate preparation. '[C]ounsel has a duty to make reasonable investigation
or to make a reasonable decision that makes particular investigations unnecessary-"'"

See Kimmelman v. Morrison, 477 U.S. 365, 385, 106 S.Ct. 2574, 91 L.Ed.2d 305 (1986).

"Respondent's lawyer neither investigated, nor made a reasconable decisicn not to

investigate, the State's case through discovery. Such a complete lack of pretrial
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preparation puts at risk both defendant's right to an 'ample opportunity to meet the

case of the prosecution.'" Id. 477 U.S. at 385; Dixion v. Snyder, 266 F.3d 693, 703

(7th Cir. 2001).
"The decision not to pursue his objection to the admission of Dr. Pile's testi-
mony fell well within the 'wide range of professionally competent assistance' re-

quired under the Sixth Amendment to the Federal Constitution." Smith v. Murray, 477

U.S. 527, 536, 106 S.Ct. 2661, 2667, 91 L.Ed. 434 {1986)(quoting Strickland, 466 U.
S. at 690, 104 S.Ct. at 2066). "Counsel failed to move for dismissal of the second
indictment ... We can think of no strategic reason for this omission, and that the
state has offered none; it was simply a mistake. And, of course, failure to file a
motion that would have preserved Wilcox's double jeopardy claim, clearly prejudiced
Wilcox. Counsel was therefore constitutionally ineffective for failing to move to

dismiss the indictment ... Wilcox v. McGee, 241 F.3d 1242, 1246 (9th Cir. 2001)

(quoting Strickland, 468 U.S. at 687, 104 S.Ct. 2052). "The state court's contrary
conclusion was an unreasonable application of clearly established federal law. as
announced by the United States Supreme Court." Wilcox, 241 F.3d at 1246. "Counsel's
failure to raise the issue amounted to ineffective assistance, and Wilcox was clear-
ly prejudiced thereby® Id. l246.

In the Petitioner's case, there is no doubt that his Counsel's conduct falls
within the wide range of reasonable professional assistance, and that Petitioner has
overcome the presumption that, under the circumstances, the challenged action should
be considered not sound trial strategy. Thus, within the context of this strong pre-
sumption, Petitioner demonstrated that his Counsel's performance was deficient,
failing below an cbjective standard of reasonableness. and that Counsel's deficient
performance prejudiced his defense. To establish prejudice based on Counsel's defi-
cient performance, Petitioner asserted that there is a reasonable probability that,
but for his Counsel's unprofessional errors, the result of his trial proceeding

would have been different. "A court may evaluate the questions of deficient per-
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formance and prejudice in either order and need not consider both issues if the de-

fendant fails to make a deficient showing on cone." Means v. State, 103 P.3d 25, 32

(Nev. 2004). The Nevada Supreme Court held that "This result would not punish the
criminal defendant for the errors of his attorney. Our system already provides for

reversal of criminal sentences that result from attorney error." Butler v. State,

102 P.3d 71, 90 (Nev. 2004).

The Court is hereby reminded of the fact that Counsel, Jose C. Pallares, knew
he was unable to provided the Petitioner with effective assistance due to Counsel
suffered from anxiety, depression and alcoholism by filing a motion to withdraw as
Counsel before the trial and the Court denied that motion forcing Jose Pallares to
provided Petitioner with ineffective assistance of Counsel during the trial and on
direct appeal. See Ex. "9," motion to withdraw as attorney of record. Later com-
plaints were filed against Counsel for misconduct and he was found guilty. The Board
hearing panel recommended that Jose Pallares be suspended for one-year without prac-
ticing law in the State of Nevada. The Nevada Supreme Court held that the one-year
suspension was too lenient and imposed a two-year suspension against Jose Pallares.

See Ex. "10," an Order Suspension of a License to Practice law in Nevada.

REQUEST FOR RELIEF

Based upon the foregoing reasons, Petitioner, Jose Garcia, respectfully requests
that this Court order the Prosecutor of the State of Nevada to conduct "DNA" testing
to clear his convictions or otherwise order the Respondents to release him from custo-
dy where he is presently imprisoned in violation of the State and Federal Constitu-
Eions.

DATED thia§E3§£ day of September, 2008.

\

Jode Garcia, #58710

NNCC

P. O. Box 7000

Carson City, NV 89702-7000
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VERTFICATTON

Under penalty of perjury. the undersigned declares that he is the Petitioner
named in the foregoing petition and knows the contents thereof, that the pleading
is true of his own knowledge, except as to those matters stated on information and
belief, and as to such matters he believes them to be true.

DATED thisd3 4 day of Septemeber, 2008.

. . J
Joze éarcia, #5575 0

NNCC
P. 0. Box 7000
Carson City, NV 89702-7000

CERTIFICATE OF SERVICE BY MATL

1, JOSE GARCIA, hereby certify pursuant to N.R.C.P. 5{(b), that on thiqéganzgay
of September, 2008, I mailed/handed to a correction officer for mailing a true and

correct original and copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS ad-

dressed to:

Charles Short

Clerk of the District Court
200 lewis Avenue, 3rd Floor
Las Vegas, NV 89155-1160

Mr. David Rogger
District Attorney

200 Lewis Avenue

T.as Vegas, Nevada 89101

A}

L

Jefe Garcia, #5R8710
NNCC
P. 0. Box 7000

Carson City, NV 89702-7000
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36
to the evidence that’s actually presented. Two years have
gone by since this alleged incident. That’s something I think
You need to keep in mind.

Memories fade and it’s going to be a little
difficult for you, I think, to decide what waight to attach to
various statements that you’re going to hear.

In the end, I‘m going to ask you to find Mr.
Garcia rot guilty. I'm going to suggest tc you, at the end of
this case, that the evidence presented just doesn’t hold
water. It does not -- her story just does not jive with
reality.

Thank you.

THE COURT: All right. State, call your first

witness.

M5. TOGLIATTI: Your Honor, the State would call

Maria Ingram.

MARIA INGRAM,
called &s a witness herein, having been first duly sworn, was

examinecd and testified as follows:

THE CLERK: Please state your name and spell your

last nane for the record.

THE WITNESS: Maria Ingram; I-n-g-r-a-m.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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BY MS. TOGLIATTI:

Q
A.
Q.

questiaon,.

questions

A.

Ingram; she’s 19 years old.

Ingram; she’s 16 years old.

in

37

Ma’am, you are fluent in Spanish?

Uh-huh; yes.

Okay. You have say yes or no when I ask you a

And you also speak English?
Yes.

Okay.

And you’re comfortable with me
English; is that right?

Yes.

Ma’am, how old are you?
Thirty-nine.

And do you have any children?
Yes.

How many children do you have?

Four.

asking you

And what are their names and how old are they?

One is 19 years cld. Her name

is Alejandra

And another one is Carla Celeste

And then there is Crystal Ingram;

she’s 11. And then is Roberto Garcia; he’s going to be seven.
Q. Now, would it be safe to say that Crystal, Alex
and -- Carla, is that your other daughter’s name?

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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38
L. (Nods head affirmatively.)
Q. -- all have the same father?
h. Yes.
Q. And where is their father today?
. He'’'s deceased.
Q. I want to draw your attention to the summer of
1996,
Where did you live at that time?
A, It’s on Ellis Street. I can’t even remember the
address at this moment.
Q. Are you a little bit nervous?
A Yes.
2 I'm showing you what’s been shown to defense
counsel and marked State’s proposed Exhibit Number 1.
Does that appear to be a photograph of the
apartment that you resided in in 1996, September?
A. Yes, it is.
Q. And is that from the parking lot?
A. Yes.
Q. Showing you State’s proposed Exhibit Number 2, is

that also a photograph from the same angle?

A. Yes.

Q. Now, showing you State’s proposed Exhibits Number

What are those photographs of?

YVONNE M. VALENTIN, OFFICIAIL COURT REPORTER
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. They’re on -~- from the front entrance of the
apartments, of each apartment, and mine was upstairs.
Q. Okay.
And is State’s Exhibit Number 5 also another
photograph of that?
A. This is the one for the same building, you know.
They’re the same place, all of them.
Q. Showing you State‘’s Exhibits Number 6 and 7.
Is that =-- what does that photograph depict?
h. The little yard where the kids can play, you
know, which doesn’t have no grass, no nothing.
Q. And showing you State’s proposed Exhibits Numbers

B, 9 and 10.
Do those just appear to be different angle
photographs of the apartment?
h. Yes, from the parking lot.
Q. And showing you State’s proposed Exhibit Number
11.
What area of the apartment building is that?
A, The back where the laundry room is and where they
can han¢g clothes; and also the kids play therae.
Q. Now, how long had you lived in this apartment
prior to September of 19967
L. I’11 say about a year and a half; close to two

years, .n there.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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40
C. Now, do you know an individual by the name of
Jose Logez Garcia?
2. Yes.
C. Do you see him in the courtroom today?
2. Yes.
C. Could you point to him and identify something
he’s wearing for the record.
B, It looks to me like black and white shirt.
MS. TOGLIATTI: Your Honor, may the record
reflect that the witness has identified the defendant?
THE COURT: Yes, it shall so reflect.
MS. TOGLIATTI: Thank you.
BY MS. TOGLIATTI:
c. Where did Mr. Garcia live in relation to you in
September of 19967
2. He rented the apartment below from us.
c. Directly below in the house -- excuse me -- in
the apartment building on Ellis?
A, Yes,
C. And that is in North Las Vegas, Clark County,
Nevada?
a. Yes.
G- Now, can you tell the members of the Jury who was
living with you in September of -- excuse me -- in the summer
of 19967
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i, I had my daughter Carla Celeste, and she had a
baby, so they were staying also with me; and Crystal and
Robertoc and myseif.

Q. And do you recall if anyone was living with the
defendant at that time?

. Her boyfriend -- I'm sorry?

Q. With Mr. Garcia?

A, No. I was talking about my daughter. Her
boyfriend was also staying with her, yes,

Q. Do you recall who was living with the defendant
in the summer -- spring-summer of 199672

M. There were like himself and I’ll say three more
males in there.

0. Could you describe for the jury what -- was your

apartment the same on the inside as the defendant’s, same

floor pilan?

M. Uh-huh.

Q. Is that a yes?

A, Exactly.

(). Could you describe for the jury what the

apartments were like on the inside, how many bedrooms?

M. There is two bedrooms, one bathroom, and then
there is what you call a bar, you know, where you can eat or
whatever in there; and then on the other side is the kitchen,

you know; and you have where you can put your dining room and
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then there is the living room.
Q. So would it be accurate to say there is four
rooms in this apartment and a bathroom?
A, No, no, because the living room is very big, you

know, but the part where you put your dining room table is not
that big, you know. 1It’s very clese to the kitchen.
c. Could you describe your relationship with the

defendant, at least in the spring and summer of 1996.

A. We were friends, you know.
c. How is it that you came to become friends?
A. I think -- I was interested in the apartment, so

I had talked to the manager when he was talking to rent it,

but they rent it to him.

c. And so did you have occasion to talk to him at
that tire?
A. Most of the afternocns, sometimes he would be

outside and we’ll say hi, bye, stuff like that, but socialize,

sit down and talk.

c. Okay. Did you ever go anywhere with the
defendant?
A, Well, no, not really; get hamburgers. Sometimes

he used to give me a ride to the clinic, stuff like that.

c. Now, were you ever romantically involved with the
defendant?
A, At one time, but it didn’t work,
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(. And when you say "it didn’t work," why is that?

. Well, because we were more friends than anything
else, so we just decided friends is best.

Q. So after you decided friends is best, did you
continue to have a friendship?

A, Yeah.

Q. And did you speak to him on a regular basis?

. Uh-huh.

Q. Is that a yes?
A, Yes,
Q. Okay. This lady is reporting what you say, so

¥ou need to use words when you answer.
i, Yeah.
Q. Okay.
How about -- you indicated that the defendant
took you to the clinic on a couple of occasions.
Would you ever use his car or his vehicle? Would
your fanily ever use his vehicle?
A Just I borrowed it a few times to either go to
the store or -- sometimes he himself will take me to the
clinic, and sometimes I’1) call him to pick me up, you know,

to take me home.

Q0. From the clinic?
M. Yes.
Q. If you didn‘t have a ride?
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A, No.
Q. Would you ever eat at each other’s houses?
A No. He’s not as much as eat at my house, but he

will ask like what do you have, you know; what did you cook
today and stuff like that; or sometimes, I’ll just bring him a
plate and say here, this is what I cook, you know.

Q. Did you =- prior to when you called the police or
when the police were called in this case, did you ever have

any disagreements with the defendant about anything?

A Myself?

. Yes, Did you get along?

A. Before that, we were good friends, yeah.

9. Now, you mentioned earlier that the defendant was

living with some other people?

A Uh~huh.

1. Is that a yes?
A Yes. I’m sorry.
. That’s okay.

Do you know if he had any children, the
defendaat?
A. Yes. He has two boys and a little girl.
Q. Do you know if they lived with him at the
apartmeat on Ellis in the spring-summer of 19967
A, Not live with him, but they used to come

scmetim28 on the weekend.
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Ckay. Would they come every weekend?

No, not =-- not necessarily in that order, but

maybe sometimes, yes. Sometimes, they won’t come and

sometimes
.
M.

Q.

defendant,

children?

FH

she’ll bring them, you know.
When you say "she," who are you referring to?
His ex-wife.
Okay. Through your friendship with the

did you know he had an ex-wife or the mother of his

Yeah, but I never really met like -- we didn’t

speak to each other.

Q.

When you would have your conversations with the

defendant, would you speak primarily in Spanish or English?

.
Q.
A
the tima.
Q.
A,
shouldn't
because 1
know,
2.
A

2.

I will say mainly in Spanish.
Did you ever speak English with the defendant?

No, because he used to make fun of my English all

And why is that?
He said I don’t pronounce things right; that I
speak English; that I should be ashamed of it,

don’t have the knowledge to speak well English, you

And was that a joke between you two?
I don’t think he was --

Was he teasing you?
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A, I always took it as a joke.

2. Now, you mentioned earlier that the clinic -- do
you havz a medical condition which requires continuous
treatment?

A, Yes. I have renal failure and both my kidneys
are not working, so I have to go three times a week to
dialysis and spend four hours and 15 minutes each time.

Q. Where is that clinic in relation to where you
live?

A, It’s 2300 Mcbaniel Street., 1It‘’s close to Carl’s,
Jr. and lLake Mead.

1. You indicated that the defendant was aware that

you have renal failure?

A Yes.
Q. And why is that?
i, Hew did he come to know?

Well, because I needed rides, so I always have to
tell hin where to take me and where to pick me up.

Q. How does your illness affect you? Do you work?

M. No. I can’t.
6. Financially, how does it affect you?
A. Oh, big time. I have no medical, so I have to

pay for a lot of the pills that they give me for medication,
which they’re not cheap. They’re very expensive.

Q. You indicated that you have constant dialysis?
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A. I have to.

Q. Is there a surgery that is possible that could
cure you?
A. In time -~

MR. PALLARES: Objection, your Honor.

This is not relevant to anything.

THE COURT: Counsel, what’s the relevance of
this?

MS. TOGLIATTI: Your Honor, it’s my
understanding, from listening to the opening statement, that
the defanse wants to perhaps challenge this child’s living and
family and how her structure is and her discipline.

So, for the jury to hear what her home life is
like, in light of the mother’s serious physical conditions, I
think i3 relevant,

THE COURT: Well, T don’t know if we have to go
into what kind of treatment she’s going to get in the future.

Sustained. We’ve already covered that.

MS. TOGLIATTI: Thank you, your Honor.

BY M5. "OGLIATTI:

Q. How long have you had that medical condition?
h. For years now.
Q. Could you describe for the jury -- you indicated

that Josie had three kids that came over once in a while on the

weekends.
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iA. Uh-huh.
Q. Could you describe the relationship between your
kids and his kids?
A, They used to play together. He will rent movie

for his children, so he invited mine always to come and watch
the movies with his children, which they did on a regular
basis whenever they come to visit him.

Q. Could you -- were there other children in the
neighborhood?

. There were a couple living with them, you know,
that they have a little boy, but, for some reason, they not
really ot together.

Q. Okay. Now, what about the houses and apartments
around you on Ellis Street; did those people have children?

A. They have children, but they didn’t get together
with his kiads.

Q. Where would your kids play with his kids?

L. Sometimes outside, they’ll be playing; sometimes
they’d e in the house, his apartment.

C. You indicated a dirt area in the photographs
that -- where you said that the kids would play.

Was that primarily where they would play when
they were ocutside?

2. Yeah. On the parking lot, too.

C. Could you tell us about Crystal? How does she
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like schocl?

A, She doesn’t.
Q. Why doesn’t she like school?
A, Well, she insists that people make fun of her

bacause she happens to be taller than the rest of her class,
and thal. she is fat, or they call her names, you know.
Q. How does she do in school?

. Not good.

Q. Has she always been a bhelow average student?
h. Yes.
Q. And has it been your experience that she

struggles in school?
}\- YES »

Q. What about her size? Has she always been taller

than the other kids?

h. She’s the tallest in her class.

Q. Every year?

k. Pretty much.

Q. Now, you indicated that -- the school that she

was attending in the spring and summer of 1996, was that a
year-round school, the track breaks?

2. Yeah, they had track breaks, too.

C. You indicated that Jose’s children =-- excuse

me -- tre defendant’s children would play with your children;

is that right?
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A. Uh-huh.
Q. Is that a yes?
A. Yes.
Q. Okay. How did the defendant treat CrystalAprior
to --
A. I never -- I never seen any wrongdeing, you know.

I mean, he was nice to her. He made fun of her curly hair.

0. How did he make fun of her curly hair?

A. Like saying china, which means curly hair, but
not in a mean way. And I never noticed him treating them any
different than his kids.

2. Was there sometime in the spring or summer of
1996 that you noticed a difference in the way the defendant

acted towards Crystal or Crystal acted towards the defendant?

A. Yes.
2. What did you notice?
A. He just stopped coming over or calling, when I

had a pione, and it was like -- I don’t know, like we, all of
a sudden, lost the friendship or something, you know. He just
went his own way.

2. What about Crystal? Did you notice anything that
changed in the way ~--

A, She didn’t want to go whenever the kids came
over. I said, "Do you want to go play?" And she just said

no, but I never really questioned her.
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Q. When you say "when the kids came over," are you
referring to the defendant’s kids?

A. Yeah. When his kids come over to my house, I
would tell -- "Oh, his kids are over there. Do you guys want
to go play?” And she just said no.

Q. Now, did there come a time in the spring or
summer of 1996 when you learned some information about an
individual in the complex named Mario?

A. Uh~huh,

Q. Is that a yes?

A. Yes.

I don’t remember his last name, though.

Q- What did you know about where Mario lived in the
complex?

A. He was staying in his apartment also.

2. Now, at the time that you heard what was said
about Mario -- or before that, you were aware that Mario lived
there previously?

A. No. That was the time when I find out about him

exposing himself.

. And did you have a conversation with anyone in
Your hoisehold about that?

A, Yes, my daughters.

Q. Could you tell the jury how that came about?

A, Well, the men -- excuse me. The man exposed
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himself to the little boy that used to live in his apartment.

2. When you say "his," you mean the defendant’s?
ik, Yes.
Q. Could you -- just because it sounds like there

are numerous people living in -- at least to your
recollection -- in the defendant’s apartment?

ive Uh-huh.

Q. At the time that you heard this about Mario, do
you recall, and could you tell the jury, about the little boy
and his family if they were living there?

A I didn't get that.

Q- I didn’'t either.

You indicated that Mario lived downstairs at one
point?

L Uh~-huh.

Q. And then you indicated there was a five year old

little boy that also lived with the defendant?

i, Right.
Q. Who was the five year old boy living with?
I, That belonged to -- they call -- his name is

Enuncio Campos, and his wife or girlfriend -- I’m not sure if
they’re married or not -- her name is Marvaya, and their son,
they ca..l him Eduardo, but I can’t recall his name right this
minute. They are the ones that they were living there when

that man did that.
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Q. When Mario --

A, Show =- uh-huh, exposed himself to the little
boy.
And when they told me about it, I wanted to tell
my daughter. I said, oh, do you know this nut, you know, and
that’s vhen my daughter asked me to ask Crystal.

. Okay. When you -- you were talking to which

daughter first?

k. Alejandra.

Q0. She is 197

h, Uh-huh.

. So she was 17 at the time?

h. Uh-huh.

Q. Is that a ves?
A, Yes,
Q. And what did Alejandra say during this

conversation?
h. Well, I was telling her about that -- you know,

like something happened, you know.

And she questiocned me, "Did you ask Crystal about
that?"

And I said, well, no, not really because that did
not involve Crystal. But then she said maybe we should ask
her, you know. So then we decided to ask Crystal and she got

very upsiet,
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Q. What did you ask Crystal?
h. I asked Crystal if that man ever exposed himself
to her.
Q. And you were referring to Mario?
A, Mario, uh~huh.
Q. And what did Crystal do?
i She say that he had laid on top of her one time

when they were watching TV or something and that that was it,

you knov'.
Q. Now, you indicated that she got upset?
A. Yes. She started crying, and when I questioned

her why -- why are you crying; you know, it’s okay; he’s gone;
he didn’t do nothing, and then she said, "But it wasn’t him."
And that’s when I started panic, like "What do

you mear,, it wasn’t him?*
. And what did she say?
2. She said -- she said, "I can’t tell you."

First of all, she said, "I can’‘t tell you. I’m
sorry."

And so she was c¢rying; and by then, we were all
crying tecause we knew something had happened. And my
daughter told me to get out of the room, which is the hallway.

Q. Which daughter?
A. The oldest, Alejandra.

a. And I just got to the hallway and I was
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listening ==
THE COURT: Excuse me. Approach the bench.
{Whereupon, a bench conference ensued.)

BY MS. 'TOGLIATTI:

2. You indicated that Crystal didn‘t want to tell
you; is that right?

A Right. She didn’t tell me.

2. So why did you leave the room?

A Because my oldest daughter told me maybe she’d
feel more comfortable telling us than telling you.

. When you left the room, what happened?

A I was still listening, and I heard her when she

said that Jose had done something to her. That’s the
beginning.

And by then, I opened the door, and I said, "What
do you mnean? What did he do?"

And she couldn’t come up with the right words,

you know#, at first. She said, well, you know his thing, you

know, and I wanted her to like explain,

THE COURT: Wait a minute. T didn‘’t understand

what you said.

THE WITNESS: She was referring to his privates.

THE COURT: I know, but what did she say? I
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didn’t ihear that part,
THE WITNESS: That he stick his thing in her.
THE COURT: His thing?
THE WITNESS: His thing in her.
THE COURT: Oh, okay.
BY MS. TOGLIATTI:
Q. How did she appear to you while you were having
this conversation?
i She was totally crying and shaking real bad. And

we tried to hug her and she just -- we took a long time to try
to calm her down and then she insists that: "“Are you sure
you’re okay?" She wanted -- hmm, I don’t know. I guess she
wanted 1.0 reassure that I was okay.

Q. When you talked with Crystal about what the
defendant had done to her, did she tell you when it had
happenecd?

A. No. All she said was that, "I'm sorry I didn’t
tell you sooner. I was scared." She did not remember. All
she kept. saying that night was that she had went to spend that
night over.

Q. So she indicated it happened on a night that she
had sperit the night at the defendant’s apartment?

2. Yes,

C. Now, was Crystal -- looking back from that night,

do you think there was a time that Crystal may have told
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you --
MR. PALLARES: I'’m going to object. The State
would clarify what night they’re taking about.
THE COURT: Rephrase the gquestion.
MS. TOGLIATTI: I can do that, your Honor.
BY MS. TOGLIATTI:
Q. Looking back from the time that Crystal told you

that the defendant had put his thing inside of her, do you
think there was a time she might have tried to tell you

before?
i I think so, but --
MR. PALLARES: I’m going to object. That calls
for speculation.
THE COURT: Sustained.
BY MS. "TOGLIATTI:
Q. Did Crystal ever make any comments to you about
her private area?
M. Yes.
Q. Okay. And was that prior to the night that she
told you the defendant put his thing in her private or in her?
h. It wvas a couple days, you know, that she told me
that her private hurt, but I thought yocu know that, perhaps,
she was like a rash. Kids don’t always necessarily clean
themselves right, so I thought that that’s what it was.

(. Did she say anything else to you?
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A No.

Q. After she told you what the defendant had done
and you had calmed her down or attempted to, did she make any
statements as to what else happened that night?

A She explained that when the kids had went to
sleep over the apartment, that she was not asleep and he asked
her if she wanted to continue to watch movies.

MR. PALLARES: Objection, your Honor. This is
hearsay. This is Crystal’s statement.

THE COURT: Counsel?

MS. TOGLIATTI: Your Honor, the defendant -- the
defendant’s opened the door in the opening statement as to -—-
at leasi: that’s the State’s position.

THE COURT: Counsel, what is the exception to the
hearsay rule that you pose this under?

MS. TOGLIATTI: Well, your Honor, I think that
the foundation has been laid for an excited utterance in this
case, that the victim is crying, shaking, and it takes the
family two hours to calm her down.

That’s the reliability aspect and the exception
to the hearsay rule, that she was under the stress of the
event and disclosure.

MR. PALLARES: Your Honor, I think that that
foundation might have been laid prior for some statements

made, but I didn’t hear that that foundation laid as to when.
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In fact., I'm not even sure when Crystal made this statement to
the mother.

THE COURT: Yes, that’s true.

Not only that, though, the problem with an
excited utterance is that it usually comes in after the person
has withessed a startling event; and also, there is a time
differential too that’s important. It has to be within a
reasonasle time after the incident.

We don’t know when this was or how much time
afterwards; and it has to be while the person is under the
stress of the excitement that was caused by the event.

So the problem we have is how long after the
inciden:t did this happen?l

MS. TOGLIATTI: Well, your Honor, I’ll lay some
foundation.

THE COURT: All right.

MS. TOGLIATTI: And then offer it in as an
exceptiaon.

BY MS. TOGLIATTI:
Q. Miss Ingram, you indicated that when you talked

to Crystal that night, she was crying; is that right?

A, Uh-huh.

2. Is that a yes?

A Yes.

Q. And you indicated she was very upset?
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A, She was very, very upset.

2. After talking to her and her indicating it was on
the nignht that she spent the night at the defendant’s house,
were you able to determine if she -- if it had occurred
recently or maybe some time had passed?

A. I’m not so sure I got where you’re talking in
there.

0. Okay. Did you have any idea from talking to
Crystal when it had happened?

A. No. That -- that’s the problem, that we don’t
know when exactly that happened.

Q. But you know it was on the night that she spent

the night at the defendant’s house?

A. That’s what she told us.

Q. And you indicated that in spring and summer of
1996, sometime in there, that she started behaving differently

towards the defendant?

A. Uh-huh; yes.

Q. And she didn’t want to play with his kids
anymore?

A. She didn’t even want to pass in there to go
upstairs.

Q. What would she deo instead?

A. Well, she have to because there is no other way.

There is only one stairs to go to the apartment. But she act
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shaky. If she see, for example, the van coming, you know,

towards the parking lot, she’ll run upstairs.

Q. The van?
A His van.
Q. His van?
A, Yes.

2. And she indicated to you that night that she was

crying and upset --

AL It was the morning time. It wasn’t at night.

. Okay. It was in the morning. I’m sorry.

A Uh-huh.

Q. -- and that she was sorry she hadn’t told you
earlier?

MR. PALLARES: Objection again; hearsay.

THE WITNESS: Yes.

MS. TOGLIATTI: Well, I‘m laying the foundation

for the excited utterance.

MR. PALLARES: Your Honor, I --

THE COURT: Excuse ne. You confused me.

Which statement are you trying to get in, the one
when she talked to the mother and Alejandra, after they asked
her about whether Mario had exposed himself, when she told
them everything, or are you talking about the night after she

spent the night down there?

MS. TOGLIATTI: Judge, my understanding from the
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she’s si:ill under the stress of the event, in fact, for the
first time telling, but I’1ll move on.
BY MS. 'TOGLIATTI:

Q. After Crystal told you what had occurred, how did
you feel?

A I was angry. I couldn’t believe it. At first, I
thought maybe it couldn’t be true, you know. But I went
downstairs, after I calmed down somewhat, and then I went in
there. All I was asking him was why, you know.

Q. What did you do when you went downstairs? Who
went wi:th you?

A. My daughter. They went behind me, but I had run

before them, you know. I was the one down there first.

2. Are you talking about Alej --

Al Alejandra.

Q. And Alejandra followed you downstairs?

A, Yes.

2. And what happened when you went into his
apartment?

A, I remember pushing him and saying, "How could you

dc this," you know.
Q. And did -- was the police called?

A. while I was talking to him, my daughter used his

own phone to call the police.

Q. After you called the police, did an officer
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arrive?

A, After a while, yes.

2 And was it a lady officer?

A, To be truthful, there were more than one.

2. After the police were called that night --

A. That day.

o 8 Excuse me. Later that day --

A. Uh-huh.

2. -~ was there another time when you and Crystal
spoke to a detective that you gave a statement to?

A. You mean like before they took her for the exam?

Q. After the police were called and the police came

out ~-- were they patrol officers? Did they have uniforms and
badges?

A. Yeah; uh-huh.

Q. And after that day, was there another time when
you and Crystal spoke to a detective who maybe wasn’t in
uniform?

A. Yes, we did. We came -- I don’t know the address
though.

Q. That’s okay.

A. We went to give a statement about what we recall
of that when it happened.

Q. Did you bring Crystal to get a medical

examination?
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A, They pick us up. I didn‘t -- they send a taxi or

I think it was one of those detectives that came to the house
and tock us over there.

2. Okay. At this time, when you were making
arrangements to give a statement and to get a medical exam,
did you have a phone or a car?

R. No, I 4id not.

2. After the day that the patrol officers came out
in their uniforms --

A. Uh-huh.

e -- were you ever contacted at your house by
anyone about this case?

A. I got to sneeze and it won’t come out.

What did you say?

2. Were you ever contacted by anyone, after the

patrol officers came out about this case at your house,

pesides police officers?

A. Yes, some of his nephews.
2. Anyone else?
A. I gather it must be their friends. I don‘t know.

There were more than two kids in there and they were --
2. Not about the nephews.
Was there anyone else besides them?
A. His wife.

o N When you say his wife -~
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F Not the mother of the kids.

Q. Did you recognize this person as someone you had
seen around the defendant before?

h. No.

Q. But that person represented themselves as his
wife?

h. Yes.

Q. and what happened when she came to your house?

h. She was crying and she told me that I have to not

let Crystal be in court bhecause Crystal doesn’t know what
she’s talking akout.

MR. PALLARES: Objection, your Honor.

This again is hearsay. And, also, I don’t know
about the relevance of it.

THE WITNESS: That’s all I know.

THE COURT: Counsel?

MS. TOGLIATTI: Well, your Honor, with regards to
the heairsay objection, the relevance is obvious: Somecne on
the defendant‘s behalf coming to her house and telling her not
to test.fy in court.

THE COURT: Well, how do you know it’s on the
defendant’s behalf?

MS. TOGLIATTI: Pardon me?

THE COURT: What do you mean on the defendant’s

behalf?
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COURT: I know, bhut it doesn’t mean that the

sent her; not to menticn: What’s the exception?

I'm

MS.

of the

MS.

MR.

BY MR. PALLARES:

Q.
A.
Q.

attorney.

going to sustain the objection.

TOGLIATTI: Thank you.

PALLARES: Your Honor, 1‘d also ask to have
record stricken, her testimony.

COURT: It will be stricken. Ordered

. PALLARES: Thank you.

TOGLIATTI: T have nothing further.
COURT: Cross-examjination.

PALLARES: Thank you.

Good morning.

Hi.

Maria, I’'m Jose Pallares, I’m Mr, Garcia’s

Okay?

Your youngest child, what is his name?

Roberto Garcia,

Roberto. Okay.

Yeah.
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Roberto Garcia.

And -- I’'m sorry. What’s his father’s name?
His name? Gregorio Garcia.
Gregorio? Gregorio is dead?

No. That’s my daughters’ father. He is a

father.

oh, okay. So your youngest son has a different

Right.

okay. Now, you have one or two daughters living
in 19967

Yes.

Is it one or two; which one; just one daughter or

Two daughters, Carla and her boyfriend and their
then Crystal and Berto and myself.

And how old was Carla at the time?

she’s 16 right now. She was more like 14.
She was 147

Yes.

and her baby and her boyfriend?

Uh~huh.

And what’s the name of Carla’s boyfriend?
Nicholas Rosas.

Nicholas Rosas?
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A. Uh-huh.

2. How o0ld was Alejandra in 19967

A. About 17.

o Seventeen?

AL Yeah.

2. Was she living at the house alone or did she also
have sorneone else?

A. Well, she was in the process of moving to their
apartment, so she was not really -- they used to live very
close by,

J. When you say "they," you mean Alejandra and her
boyfriend?

A, Right.

2. Okay. Now, you’‘ve testified that you and Mr.
Garcia were very close friends, correct, and that you never
had any problems with him, correct?

A No.

0. That he lcaned you money, would bring food
sometimes for the kids?

A, Sometimes, yes.

3. Give you rides, correct?

A Yeah.

Q. You were asked if you and him were romantically
involved.

A At one time.
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Q. At one time.
So you actually had some kind of a romantic
relationship?
A. One time.
2. One time?
A. Uh-huh.
o 8 Okay. Now, you said that your testimony was that

the relationship didn’t work because you thought it better to

be friends; is that correct?

A, Yeah.

2. Do you know who Germina Castrone is?

A. No.

o Isn‘t it true that when you had this romantic

relationship with Mr. Garcia that he had a girlfriend, a
regular girlfriend?

A. I know that he had a couple ladies, but I’m not
sure which one was the true girlfriend.

2. Were you ever angry that maybe this relationship
stopped because he was interested in one of his other
girlfrisnds?

A, No, because it was a mistake. It should never
have happened. We were good friends,

1. S0 you were never jealous over his relationships

with other women?

A. No.
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. Now, you say that prior to the summer of 1996,
your kids used to play a lot with Mr. Garcia’s kids, cerrec

A Uh-huh.

Q. Do you know the names of Mr. Garcia'’s kids?

A No, I don’t.

Q. And when you were interviewed by the police ba
in 1996, you couldn’t remember their names then, could you?
Correct?

A Not really, because I was not the one involved
with them, you know.

Q. You let your kids spend the night over there,

that wai --
M. That was only the first time.
Q. I'm sorry. That was the first --
. Yeah, the only time,
Q. So it’s your recollection that your kids only

spent the night once at Mr. Garcia’s house --

i. Right.

Q. -~ correct?

A. {(Nods head affirmatively.)

Q. Do you remember what month that was?
h. Truly, I do not.

Q. No? Okay.

And at that time, you didn’t know the names of

Mr. Garcia’s kids, correct?

71

t?

ck
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A. No, not really.

[4)8 Okay. I want to turn your attention also to part
of your testimony wherein you said that there was another
couple living with Mr. Garcia; is that correct?

. Uh-huh.

Q. I believe you mentioned the name Marvaya Campos?

NN Well, I‘m not sure the last name is Campos, but I

know his name is Enuncio Campos.

C. Could it be Gamos perhaps?

2. Gamos, uh-huh.

C. Miss Gamos and Mr. Campos were living with Mr.
Garcia?

a. Yes,

C. Was their son Chris Chang also living there?

A. Christian, yes.

G. How old was Christian?

A. I think, at the time, he was more like three,

going on four, somewvhere around there.
Q. So he was a little boy?
A. Yeah, he was little.
Q. Now, I'm talking about 1996. Okay?
A. Uh-huh.,
Q. I want to talk about the first half of 19%6 --

okay -- like January through June.

Was Mario living with Mr. Garcia at that time, do
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you remember?

A. He didn‘t really stay long, you know, in his
place. I don’t even remember how he left or anything, you
know, that much.

2. I'm sorry. I don’t mean to cut you off. I’'m a
little nervous myself.

A Me too.

Q. Dc you remember when Mario left?

A No. I know that it wasn’t nighttime when they
left, bicause they throw him out pretty much.

Q. So he left once it was reported that he had
exposed himself to Christian?

A He wasn‘t ever reported.

Q. Okay. I’'m sorry. I misspoke. I’m not saying
reported to the police. I’m saying once it became known --

A Right.

Q. == that he had expcsed himself.

i. He deny it, but they threw him cut so he couldn’t
stay there no more.

Q. And he just disappeared after that?

A, Uh-huh.

Q. So that was in September of 1996, wasn’t it?

h. No. That wasn’t this September. I think it was

before that, you know.

Q. Okay. Well, what month did Crfstal allegedly
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tell you about this -- about this incident?

A In September. That’s the first time I heard
about i-«:.

Q. So Crystal supposedly brings this up in
Septembar?

A Right.

Q. And according to your testimony, you questioned

her about this because of something Mario did?

A. Uh=huh.

2. Mario exposed himself, correct?

Al Uh-huh.

b And that’s what got the whole topic going?

A. Right.

2. How long before you talked to Crystal did Mario

expose aimself?
A I don’t think that it must have been that far
back either, you know. It was somewhere in between then, but

I don’t think Mario was there when that happened to Crystal.

Q. So you don’t recall when Mario actually moved in?
A. Ne, I don’t.
2. But to the best that you can figure, Mario wasn’t

there when Crystal spent the night at Mr. Garcia’s house?
AL I don‘t think so.
2. Okay. You’ve testified that you noticed a change

in Crystal’s behavior, correct?
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A. Yes.
Q. And you said that the change in the -- actually,
there was a change in the relationship between Mr. Garcia and

Crystal; is that correct? That’s what you remember?

h. Yes.

Q. And I believe you said that it occurred all of a
sudden?

A. Yeah. She didn‘’t want to like play with his

kids. &he didn’t want to even talk about Jose in any way.
Q. Right.

And you also say that Jose stopped talking to

Crystal, correct?

h. And myself,

Q. And to you?

k. Uh=-huh.

Q. And isn’t it true that this relationship changed
the day after you reported this to the police?

h. Well, it had changed before that, but on that
date, it really changed. He didn’t speak to us at all.

¢ what part of the -~ what part of the relationship
had changed before that?

L. We were not talking, you know, like before,
like -- or like say once, why don’t you come on over or —- 1
cannot say come and eat or something. I didn’t feel

comfortable anymore, you know.
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C. You didn’t feel comfortable?

2. No, because he didn’t speak to us, so I didn’t

feel like -- I feel like I was barging in, you know, butt in.

C. Barging in?
2. Yes.
C. Now, when Jose stopped talking to you, this was

after you reported this to the police?

2 Uh-huh.

C. Okay. Before coming to court today, did you
review zny documents? Did you have a chance to sit down with

the DA znd talk about your testimony?

2. The DAY

C. I’m sorry. The District Attorney’s Office.

A. You confused me.

Q. I'm sorry. I don’t mean to.

2. Yes. Yes, I =~ it’s the same thing that we had

stated Lhefore.
c. I'm going to ask you about that, but when did you
meet with anybody from the DA’s Office -~ I’m sorry -- the

District. Attorney’s Office about this case?

2. When did I meet?

C. Yes.

2. For the pretrial or before that?

C. Well, how many times have you met with the

District Attorney’s Office regarding this case?
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Wwell, I think -~ what is it? Two times.
Two times?

Yes.

Do you remember when the first time was?

I think the first time was when they took the

report znd then the pretrial and then now this.

<.

So you met in the last few days with the District

Attorney’s Office?

’Lo

Q.

(Nods head affirmatively.)

And you didn’t review any documents while you

wera talking to them?

L.

Q.

what we had stated before; nothing had changed.

Let me ask you this: Do Yyou recall giving a

recordecl statement to the North Las Vegas Police Department?

h.

Q.

h.

Q.

h.

Q.
October 3rd,

.
Know.

Q0.

M.

Uh-huh.

And was that given to a Debra Anderson?
Debra, uh-huh.

Deb Anderson?

Uh-huh.

And as far as you can recall, did that occur

19967

I'm not so sure if that’s the accurate date, you

But is that about right?

I would say, yes.
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THE COURT: Excuse me. Let me interrupt you

there.

Approach the bench.

(Whereupon, a bench conference ensued.)

THE COURT: We’re going to take our lunch break
here.

You’re admonished during this break that you’re
not to converse among yourselves or with anyone else on any
subject connected with this trial;

Read, watch or listen to any report of or
commentary on the trial or any person connected with this
trial by any medium of information, including, without
limitations, newspapers, television or radio;

And you’re not to form or express any opinion on
any subject connected with this case.

So I’ll see you back here about 1:15.

(Proceedings recessed.)
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LAS VEGAS, NEVADA, TUESDAY, JUNE 16, 1998, 1:50 P.M.

-000~

THE COURT: Let the record reflect the presence
of all the parties and all the jury members.
You may continue with the witness. Continue.
MR. PALLARES: Thank you, your Honor.
BY MR. FALLARES:
C. Maria, I believe that when we broke for lunch, we
were talking about the day that you called the police or, I

guess, 2lejandra called the police?

2. Uh-huh.

C. Is that correct?

2. Yeah.

C. Is that what you recall?

All right. I believe you stated that that was

the day that you first heard about this incident, correct?

a. Uh-huh.

G. You went immediately to Mr. Garcia’s apartment,
correct:?

2. Uh-huh.

. Just say yes or no, please.

P. Oh, I'm sorry. Yes.

C. Thank you.
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and you were angry, correct?
. Yes, I was; uh-huh.
Q. All right. Now, you stated that you confronted
Mr. Garcia in his apartment?
A Uh~-huh.
2. He denied this event took place?

MS. LOWRY: Objection; that’s adoptive hearsay.

MS. TOGLIATTI: Obijection, your Honor.

THE COURT: Counsel.

MR. PALLARES: Agalin, excited utterances, your
Honor. It is -- I’11 rephrase my question.

THE COURT: It’s not an excited utterance.

MR. PALLARES: It’s not an excited utterance.
It’s a oresent sense exception.

MS. LOWRY: Statement made by his own client; h
can’t gat client’s statement, statement of partly opponent.
It’s clezarly hearsay.

THE COURT: Overruled. Go on.

MR. PALLARES: Excuse me?

THE COURT: You can ask it. She can answer it.
BY MR. PALLARES:

2. Did he deny it or did he admit it to you?
A. He denied it.

Q. Okay. Did he try to stop you from using the

phone?

8O
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AL No.

1. Or try to stop Alejandra from using the phone?

Al No.

Q. A lot of police arrived; is that correct?

A Yes,

Q. The police interviewed you at the scene; is that
correct?

A. Not really. They were talking to him.

Q. Okay. So the police were more interested in Mr.
Garcia?

AL Yeah. They were asking like his ID and all that
stuff.

Q. So you saw them talking to Mr. Garcia?

A, (Nods head affirmatively.) VYes.

Q. They didn’t arrest Mr. Garcia though?

A, No.

Q. In fact, did you see Mr. Garcia leave the scene?
Did you see him go --

A, I think he was going to work.

17, But he left -- he didn’t leave with the police?

He left on his own?
A No, he left on his own. VYes,

Q. Okay. When did you -- how much later did you

give this statement to Deb Anderson?

Al I think it was since September, you know, but --
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(. I think I asked you before -- that my records
show it was October 3rd.
Do you agree that that could be right?
h. I frankly don’t remember.
. Okay. Did you also give a handwritten statement

the day that the police came ocut to the scene?

Ah. The same day?
Q. Yeah.
L. I don’t remember.

MR. PALLARES: Your Honor, may I approach the
witness?

THE COURT: Yes.

MR. PALLARES: In fact, I'm showihg the State a
copy of a victim’s witness statement dated 9/11/96.

THE COURT: Right.

MR. PALLARES: Let the record reflect I‘m having
a copy marked as Defense Exhibit A.

THE COURT: All right.
BY MR. PALLARES:

0. Maria, I’m handing you a copy of a piece of paper

that’s heen marked as Defense proposed Exhibit A,

Would you take a look at that for me?

}\ . Uh"hllh -
<. Do you recognize that?
L. Yes.
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C. Okay. What is it?
k. It’s my own writing.
). On the top, it says: "Victim Witness Statement,

North Las Vegas Police Department;" is that correct?
&, This is my daughter’s.

MR. PALLARES: Now, I'm going to ask you about
that.

THE COURT: Excuse me. Wait a minute.

This is your daughter’s what?

THE WITNESS: This is my daughter writing in
here. 7This is not my writing.

THE COURT: That’s not your statement?

THE WITNESS: No.

MR, PALLARES: 1I’m going to ask her about that in
just a second, your Honor, if the Court will allow me.

THE COURT: Go on.

BY MR. PALLARES:

Q. Oon the top, it says, "Maria E. Ingram," correct?
1\ . Uh-huh »
Q. At the bottom, it says, "Victim Witness

Signatuwre;" it says "Maria E. Ingram,"” correct?

i. Yeah, because she’s under age, so I have to sign

on the hottom of her.

R So this statement is actually your daughter’s

statement?
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A Right.
Q. This is Alejandra’s?
L. Uh-huh.
Q. But you signed it as Maria, as the mother?
g N Right.,
Q. This isn’t your handwriting on it?
A. No, it‘s not.
Q. Okay. Thank you.

I'1ll go ahead and take that back from you and
we’ll ask your daughter about that. Sorry about the
confusion,

A. That’s okay.

. So you didn’t give a statement right at the
scene, though, did you?

A. Well, her English is a bit better than mine.

Q. You didn’t give a written statement?

h. Not that I remember. I know -- well, no, truly,
I don’t.

. At the time when the police arrived, I take it

you werse still angry --

k. Uh-huh.
. -- and upset?
}l- YeSt

Q. Did you tell them that Mr. Garcia had placed his

hand over your daughter’s mouth while doing these acts?
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&. I don’t think they knew that right then.
Q. Okay. Did you ever tell the police this?
A. When I write -- when all this was taking place,

we didn't know that.

MR. PALLARES: Okay. You didn’t know it.

Let me -- just so we can get more of your time
frame, I'm going to have another document marked. Okay?

I'm going to hand you what’s been marked as
Defense proposed Exhibit B. Go ahead and take your time and
take a look at that.

Oh, geez. Excuse me., 1 gave you the wrong one.

Sorry, your Honor. I got them confused. I gave
you yourr daughter’s again.

Just go ahead and mark it €, please.

I'm getting a little ahead of myself. That’s the

ocne,

BY MR. PALLARES:

Q. Do you recognize that?
A, Yes,
Q. Now, do you recall giving a statement to Deb

Anderson of the North Las Vegas Police Department?

l; » Yes -
. And that statement was recorded?
A. I don’t know whether it was.

What do you mean recorded?
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Was there a court reporter there typing it down

Yes.
Oh, there was?
Uh-huh.

Okay. You’ve had a chance to look at Defense

proposec Exhibit €, the paper in your hand.

Okay. To the best of your knowledge and from

looking at it, is that a true and accurate copy of the

statement you gave on October 3rd, 19967

h.

Q.

each pace of

I
Q.
.
Q.

October 3rd,

Pretty much of what I know.

Okay. There are some initials on the bottom of

Exhibit cC.

Do you see those?

Uh-huh.

Are those your initials?

Must have been, because this is what I told.
Okay. Now, looking over your statement given

1996, could you show me in there where you

86

?

mentioned that Crystal had told you that Mr. Garcia had placed

his hand over her mouth while she tried to scream?

.

Q.

that Mr. Garcia tried to muffle her screams or her cries?

You mean by touching her?

Well, did you tell the police in your statement

didn’t, did you? 1It’s not there.

A

Not on this, no, because we didn’t know that

You
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then.

Q. Oh, so she didn’t tell you that on --

A. on that day.

c. She didn’t tell you that day?

2. Right.

¢. She didn’t tell you that before that date either?

2. Right.

Q. When did she tell you this?

2. We had another trial before, a small court
somewhere, and that’s when she told me.

C. Okay. By another trial, are you talking about
perhaps a preliminary hearing?

k. I don’t Xnow how you call it.

). pid you go to a court in North Las Vegas with
your daughter?

h. I think that’s what it was.

Q. The Justice Court?

h. Uh~huh.

Q. okay. And did you say there in the Justice Court
you --

A. Not there. When we left, then that’s when she

told us because I wanted to know -- like they asked her why

she didn’t scream, you know.

Q. And so when -- you were in court when she

testified?

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- -/

38
a, Not with her. I was listening, but I was not
allowed to talk when they were interrogating her.
C. You were in the same room?
2. Yes.
C. And that hearing was held May 2nd, 1997, right?
. I'm not good at =~
C. Approximately?
2. -- remembering things, but yes, somewhere there.
Q. Somewhere in 19977
L. (Nods head affirmatively.)
C. And so before that date, Crystal never mentioned

to you that Jose had covered her mouth to keep her from crying
or screaming?

L. Not -- no. Before that, no.

€. Also, if you look at your statement again, you
don’t mention in your statement to the police that Crystal had
told you that Jose said that you would get sick if she told
anybody; is that correct?

' She didn’t -~ well, she mentioned it, but I
didn’t -- I’'m not so sure how to explain this. I didn’t know
whether to put it down or -- but she did bring it up.

Q. When she first told you?

Ah. Yes.
0. What exactly did she say, do you recall?
h. That she was sorry she didn’t tell me right away;
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and when we was crying, you know, she told me, "Are you sure

you gonna be okay?" I think she was more worried about me

than herself.

Q. So did she tell you that she was afraid you would
get sick --

i, Yes.

Q. -- if she told?

A Yes, she did.

Q. Okay. Did she tell you that Jose had told her

that you would get sick?

A. Yes.

Q. or did she just say I was afraid you’d get sick
if I told?

A. No. She said that he told her that if I get sick

and if something happened to me, that it would be all her

fault.
2. But you didn’t tell the police that?
A. I don’t even recall.
2. It’s not in your statement?
A, Huh-uh.
o 8 Correct?
A. (Shakes head negatively.)
2. I want to turn your attention now -- if you look

at your statement --

A. Uh-huh.
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Q. == to page four?
. Four?
Q. Actually, let me -- yeah, that’s fine. Just look
at the 1:op of page four.
i, Uh-huh.
Q. The question from the detective --

MS. TOGLIATTI: Objection, your Honor.

The proper way to do this is to pose a question
to the witness. If she doesn’t recall the guestion, then he
can impeach her with the document.

THE COURT: Excuse me. Hold on a minute.

What was the question?

MR. PALLARES: I didn’t get a chance to ask it.

I was going to ask her -- at the top of page four, she was
asked wiether or not Crystal had been over to Jose’s house
since then.

THE COURT: Go on.

BY MR. PALLARES:
. Do you recall being asked: Has Crystal been over

to Jose’s house since then?
A. Yes.
2 okay. What -- do you recall what you answered?
A, They really didn’t talk, either one.
2. Hold, hold, hold, hold. No, no, no.

I‘m asking about your interview with the police
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on October 3rd. Okay?

A, Oh.
Q. In your statement -- and you have it there in
front of you -- okay? —- you were asked: Has Crystal been

over to Jose’s house since then, correct?

A Uh-huh.

. Do you recall your answer by what it says here
or --

A I1f I remember?

0. Do you recall -- first of all, do you have any

recollestion of it, independent of that document?
AL No, not really.
Q. Okay. If you read that -- if you read that

documen:, would it help you recall what your answer was?

A Her answer?
2. Your answer, Yyeah.
A. Is: “Not by herself. He told me he was not

going to talk to her anymore and he will not talk to her."

Q2. Now, what did you understand when the detective
asked you: Has Crystal been over to Jose’s house since then?
What event was the "then"?

Is he talking -- was the detective talking or --
I’m asking about your understanding.
pid you understand that the detective was asking

has Crystal’s house been -- has Crystal been over to Jose’s
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house since this incident?

A, Uh-huh.

3. Or did you understand the detective to mean has
Crystal been over to Jose’s house since you reported the
incident?

A. I thought they mean since then.

e 8 Which is then though? That’s what I want to
know, since then.

A Since that incident.

. since the incident. Okay.

A, Uh~-huh.

2. And you said, "Not by herself"?

A, No, because, sometimes, I go to use the phone or
something, but she won’t go by herself or anything.

2. And you also say in your statement, "He told me."

That "he," is that Jose?

. Uh-huh.

2. When did Jose tell you that he was not going to
talk to her anymore?

A. I don’t recall, but he did tell me that he was
not talking to Crystal.

e And did he make that statement after this
incident was reported to the police?

A, We didn’t even -- before -- before the police. I

don’t remember how did it happen exactly, but he just told me
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asked him how come he wasn’t talking to Crystal no

he said he was not talking to Crystal.

Well, Crystal did go over to Jose'’s house again

after the incident?

A.

Qo

Unless I was there.

You don‘’t know -- but do you know if she went

over with other children?

A.
they move
2.
believe?
A.
2.
A.

Q.

With the couple that used to live there, before
, yes, she used to go, go with her.

So she did visit the other kid, christian, I

I would say maybe once or twice.
Okay.
But that was during the daytime, too.

You also testified that Crystal had complained to

you twice that her coochie hurt?

A.
2-
much spac
occurredl
A.
me that h
2-
A.

2.

Right.

The two times that she complained about that, how
e was between -- how much time, I should say,
between the two complaints?

I think that was like on the first week, she told
er coochie hurt, because that’s what she calls it.

First week of what?

on that month, on September,

The first week of September?
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A, Yeah. That’s when ~-- well, no.

See, when she told me that her coochie hurt,
which it wasn’t the first time, you know, because they get
rash -- and so she told me her coochie hurts, and that was, I
would say, like September -- July -- I would say like in
August, somewhere there.

2. In August?
A Uh-huh.
Q. okay. Has she -- did she often complain about --

or did she often complain about her coochie hurting?

A Sometimes, yeah.

Q. Before 1996, she had complained about that to
you?

A Well, one time when she was little; and I took

her to :he doctor, you know, and they said it was just a
normal :-ash because kids don’t clean themself properly.

Q. Going back to 1996, when was the second time that
she complained about her coochie hurting?

i She was taking a shower and she told me that her
coochie was hurting, and so I asked her to put on some A & D
ointment:, which is usually what they put on a rash on kids.

Q. Yeah, but when did this take place?

M. I don’t remember. That must have happened like
around Uctober, November, somewhere there.

Q. So August and October or November of 19967

nE
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A, Yeah.

Q. And you didn’t take her to the doctor for either
one of those treatments? |

A. No. I figure that -- that time when she was
little, I figure she just doesn’t know how to take care of it
herself and it’s probably just a rash.

MR. PALLARES: Your Honor, I don’t think I moved
to admit Defense Exhibit ¢, so I’ll go ahead and move at this
time.

MS. TOGLIATTI: What is Defense Exhibit C?

MR. PALLARES: That is the statement that she

read.
THE COURT: What do you have in your hand?
THE WITNESS: C.
THE COURT: Let me see that.
Any objections?
MS. LOWRY: Can we approach?

THE COURT: Yes.
{Whereupon, a bench conference ensued.)

MR. PALLARES: Your Honor, the defense would

retract its motion.
THE COURT: For C?

MR. PALLARES: For C.
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THE COURT: All right.
State, you may cross-examine.
MR. PALLARES: I‘m not done yet. I’m sorry.
I‘'m not done yet. I just didn’t want to get
confusecd., Okay.
BY MR. PALLARES:
Q. Maria, could you tell me how -- did Crystal get
along with the other kids on the block?
h. Where we used to live or where I live now?
Q. I‘m sorry. Where you used to live, in 1996, yes.
h. There was two little boys across from usg, you

know, in the different building; and no, they didn’t get
along. They used to fight. They called my kids niggers, you
know, so I didn’t let them play much with then.

Q. Did they have other kids in the neighborhood they
played with?

. That lady on the house that she’s going to be in
his defense, I guess.

Q. I’'m sorry. What was that?

. Some lady that lived on the same street, on

Ellis, has a house and they used to go play on her house, too.

. Do you know that lady’s nane?
N Reyna.

C. Reyna? Reyna Balboa?

. I think it’s Balboa.
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Q. Does that sound right?

. (Nods head affirmatively.)

Q. So Crystal used to be friends with Reyna Balboa'’s
children?

h. Yeah.

Q. How often did Crystal play at Reyna Balboa'’s
house?

n. Very often. They would watch movies with the

kids because they put them by theirselves. Her kids, they
just go and get a movie and put it on.

Q. Now, you testified that Crystal had a lot of

problems at school?

A Yes.

Q. Was she absent a lot?

i, Yes.

Q. Did they ever call you in to the school to

discuss why she was absent so much?
A Yes, they did.
Q. Do you recall when you went to school?
A No. I went at a meeting one time, and --
MS. TOGLIATTI: Objection, your Honor.
I understand the defense ~- I don’t know what the
relevance is. If he wants to establish she didn’t go to
school, that’s great. I think it’s in the record, but now to

get into extrinsic evidence of a meeting with the school
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teacher, I don’t see the relevance of it.

MR. PALLARES: Your Honor, she’s going to
acknowledge the fact that the child had a horrible attendance
record. I want to ask her about establishing the record.

THE COURT: You are asking about what?

MR. PALLARES: Your Honor,'the record says that
crystal had problems with attendance at school, but we don’t
have anyv record of the severity of that, how many times
absent, if she had been called in to discuss truancy problems,
if it was affecting her studies, none of that.

THE COURT: I think she’s already admitted that
she had terrible grades; she said she didn’t go to school.

Sustained.

MR. PALLARES: Okay.

MS. TOGLIATTI: Thank you, Your Honor.

BY MR. PALLARES:
Q2. You were going to dialysis three times a week?

A Uh-huh, yes.

0. Four and a half hours per time?
A. Four -- no. Four hours, 15 minutes.
Q. Four hours, 15 minutes each time?

A. Uh-huh.

Q. During 1996, did you have a regular schedule?
A It’'s always been a regular schedule.
Q. I'm sorry. What hours did you go?
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2. Well, what hours?

C. Yeah. What time of the day would you go?

2. Well, first of all, right now is different days
than whzt I used to go before.

¢ I'm talking 1996.

I I used to go on Monday, Wednesday and Friday
for -- it started three hours; then it went three and a half;
now it’s four and 15 minutes.

Q. In 1996, what time of the day would you go to
your dialysis?

i, Sometimes, they would put me early if they have
an open space, you know, because --— there is so many people,
you have to be there in time; otherwise, they will cut your
time short, you know.

Q. Were you -- during 1996, were you hospitalized
ever because of kidney problems?

i, Yes.

Q. How many times were you hospitalized?

i I would say about two or three times. I had to

stay over a month in the hospital sometimes at a time.

Q. And Crystal knew that you were in the hospital
because of kidney problems?

A Yes,

Q. Were you hospitalized before she reported this

incidenc?
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Before?

Yeah.

Yes.

How many times in 19967

That’s when I said it’s about two, three times.
okay.

I had surgery on my arms which they both messed

And did you have a regular baby~sitter? Who took

care of Crystal while you were hospitalized?

i

They would stay with my daughter or I would send

them to my son’s godparents, you know. There was always

somebody

{,z-

that was takling care of them.
Was that daughter Alejandra or Carla?
Both.
Both?

Uh-hUh .

Okay. One last question: Would you describe

Crystal as being shy or quiet?

A

it.

Well, she’s reserved. That’s what I would call

Reserved?
Yeah.
MR. PALLARES: Pass the witness.

THE COURT: State.
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REDIRECT EXAMINATION

BY MS. "JOGLIATTI:

Q. Would you agree that the defendant, at least from
the time that you knew him, has a rather large family?

A. Large family?

Q. Well, were you aware that he has sisters?

L I know of one sister, but I don’t Kknow her name.

Q. okay. Do you know of any of the others?

A No. I remember I seen a couple of his nephews
come in:-o his apartment.

Q. 3o those would be his nephews of his sisters or

his bro:ther?

A. I do not know.

. Ookay. During the time period, in spring and
summer of 1996, there was another couple living there that you
describad, Marvaya and her husband?

A, Enuncio.

2. Christian, Mario.

would his family members come over to visit the

defendant?
A. Yeah. They -- they all drop in.
2. As often as his kids, back and forth?
A. Not as frequent.
Q. Okay. Now, do you remember patrol or the

uniformed officers coming out and speaking to you or speaking
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to somebody the day that Crystal told you?

n, To be truthful, my mind was not into what they
was wealring. I do not remember.

Q. But do you remember police coming?

M. Yes.

Q. Do you remember having any significant or any
large t:me talking to any officer about anything?

M. They talked to me. They talked to Alejandra.

Q. But did they sit you down and take a tape
recorded statement?

. Well, like I said, there was so many things that
I don’t even remember.

Q. Do you remember defense counsel asking you about

the recorded statement that you gave, the statement you gave
the detective, that he showed you?

h. Uh-huh.

Q. Is that a yes?

h. Yes.

. Okay.

h. Sorry.

Q. Do you remember defense counsel, on

cross-eamination, asking you did -- where in your
statement -- or it doesn’t mention in your statement where the
defendarnt put his hand over Crystal’s mouth? Do you remember

he askec you that statement?
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A, Yes.
Q. And it wasn’t in your statement?
i, It wasn’t on my statement because we didn’t know
that day.
Q. Do you remember telling the detective during that

same statement: Every time we tried to talk to her, she said
she don't want to talk about it?

. Yes.

Q. Now, this time period that you talked to Crystal
about what happened to her, you described, first, Alex was
talking to her and then you.

How long of a time period, when you were all
upset and trying to calm her down, are we -- how long was she
upset?

A Well, we were all upset, but we was trying to
calm hel» down so we can kind of get more of the whatever
happened to her, but it took us a while. I would say about an
hour and a half.

Q. Now, the statement that defense counsel showed
you, is that about three and a half typed pages of questions

and answers?

. Yeah.

Q. And in that statement, you basically told what
happened?

i What we Kknew.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4 L 4
104
Q. Okay. You didn’t tell every single detail from

that dav? You don’t talk about patrol coming out. You don‘t
talk about -- basically, you talk about what she disclosed to
you when she told you what happened?

A Right.

Q. Also in that statement, defense counsel asked you
about, do you recall an officer asking you: When Crystal told
you wha: happened to her, did you believe it?

A, Yes.

3. And did you tell -- do you recall what you told
the officer?

Al I told him that I believe her, but that I was
hoping =hat it wasn’t necessarily that bad, you know.

Q. And when you say "that bad," you’re talking about
the fac- that she didn’t want to talk to you about exactly
what happened?

A. Right. So I was hoping that it wasn’t that
serious.

Q. Defense counsel also asked you about, on the last
page of the statement, where you talk about Crystal not going
back to the apartment that the defendant lived in by herself.

when you would go and visit the other family that
lived there, was that during the daytime?

A Yes.

Q. Where normally was the defendant during the
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daytime?

h. He goes ~- he used to go to work, you know, SO
sometimes he’ll leave about three or four. I’‘m not so sure.

Q. A.m.?

h. Well, I think that that day wasn’t in the morning
when the police arrived and he was going to work and it wasn’t
in the norning.

Q. But did he normally work during the daytime as
opposed to night?

M. 1 think that he used to go early in the morning.

Q. Now, you indicated on cross-examination that
there waere at least two times when Crystal told you that her
coochie hurt.

Just sc that we’re clear, although I‘m sure
pecple have an idea, what do you understand she’s referring to

when she uses the word ncoochie”?

. Her privates.

Q. Her vaginal area?

M. Yes.

Q. Was there ever a time when she told you her

coochie hurt that you felt, looking back, like she was trying
to tell you something more?
MR. PALLARES: Objection; speculation.

THE COURT: Sustained.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER




10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

'/ -’
106
BY MS. TOGLIATTI:

Q. wWas there ever a time when -- during those two
time periods, when Crystal told you her coochie hurt, that she
said anything else, any other words?

h. One time, she kind of was in the bathroom, you
kxnow, and she just finished taking her shower. She calls me,
“Mom,™ you Know, "come here."

And then when I went in there, she kind of looked

kind of very guiet and then she said, "Never mind," and then

 4ust closed the door. So those are the things that I remember

that didn’t make sense, you know, but I'm not so sure.
Q. Now, you indicated that Crystal didn’t get along

with at least the two boys across the way; is that right?

I, Right.

Q. And you indicated that they called her names?

A Yes. They called Berto too, my son.

Q. Is that because she’s a bi-racial child, because

she’s half --

M. I'm not so sure, but she always call my kids --
well, to be truthful, there was no other black kids in there,
just mine, you know.

Q0. Now, do you ever remember the defendant
complaining about Crystal to you?

A, Him?

Q . Uh-huh .
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h. No.
Q0. Ever remember him saying she can’t come over
because she’s a bad kid or she’s mean to my kids?
I, No, not that I Kknow of.
Q. As a matter of fact, he used to tease her and be

friendly to her and buy hamburgers for her and be friendly to
her?

h, No.

Q. And he never, in the time period that you xnew,
complained that your child was some kind of discipline
problem?

A No.

MS. TOGLIATTI: I have nothing further.
THE COURT: Recross?

MR. PALLARES: Yes,

RECROSS~EXAMINATION
BY MR. PALLARES:
Q. The defendant -- not the defendant. I’'m SOTrTY.
Did Mr. Garcia ever express concern to you over
Crystal's welfare or that she was hungry or dirty?
h. No.
Q. Do you know if Mr. Garcia ever talked about those
things with any of the neighbors?

h. I’1]1 not Know.
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C. You don‘t know?

2. No.
MR. PALLARES: Nothing further.
THE COURT: Anything else?

MS. TOGLIATTI: Just briefly, Judge, one

guestior.

EDJIRE EX N ON
BY MS. TOGLIATTI:

. Did the defendant ever talk to you about other
xids, other neighbor kids, being dirty and hungry or did you
ever talk to him about it?

A, No, not really.

MS. TOGLIATTI: Nothing further.
THE COURT: All right. You’re excused, ma’am.
Thank you.

MS. LOWRY: Alejandra.

JAND TANES,
called as a witness herein, having been first duly sworn, was

examined and testified as follows:

THE CLERK: Please state your name and spell your

last name for the record.

THE WITNESS: Alejandra Estanes; it’s
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THE COURT: Thank you very much. You’re excused.

THE WITNESS: Bye.

CRYSTAL G, INGRAM,
called as a witness herein, having been first duly sworn, was

examined and testified as follows:

THE CLERK: Please state your name and spell your
last name for the record.

THE WITNESS: My name is Crystal Gale Ingram. My
last name is Ingram; I-n-g-r-a-m.

MS. LOWRY: Crystal, why don’t you go ahead and
spell ycur first name for us too.

THE WITNESS: My first name is Crystal;

DIRECT EXAMINATICN

BY MS. LOWRY:

Q. Crystal, how old are you?

L. I'm 11.

Q. And when is your birthday?

k. April 3rd, 1988 -- /87,

Q. And so you just turned 11 two menths ago?
A, Yeah.

Q. Do you go to school?
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2. Yes. I go to Mountain View.

C. And what grade are you in?

2. I’m in fourth.

<. And how long have you gone to Mountain View?

k. Like one week now.

<. Where did you used to go to school?

k. Fay Herron.

. And what grades were you in when you went to Fay
Herron?

k. I was in third grade.

Q. Who do you live with, Crystal?

L. I live with my mom.

Q. And what’s your mom’s name?

2. Maria Ingram.

Q. And do you have any brothers or sisters?

A, Yes. My sister’s Alejandra and my brother is
Roberto.

. Do you have another sister?

. Yeah. Her name is Carla.

. Okay. Crystal, when you'’re in here and you’re
talking to us today, do you understand that you promise to
tell the truth?

k. Yes.

Q. Crystal, if you tell a lie, is that a good thing

or a bad thing?
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A That’s a bad thing.
Q. What happens if you tell a lie?
A You get punished.
Q. And you promise today to only talk about things

that really happened?

A

Q.

A,

Q.

Yes.
Who is your teacher that you have now at school?
My teacher’s name is Michelle.

And what do you like to do when you’re not in

school? What kinds of things do you like to do?

.
Q.
Al
Q.
friends?
A,
Charisma.
Q.
A,
Q.
Herron, what
A,

Q.

I sometimes play Barbies’ with my friends.
And do you have a best friend?
I have two best friends.

Okay. What are the names of your two best

Goodwin Lizarsa (ph) and the other one is

Charisma?

Yeah.

Okay. When you were in the third grade at Fay
street did you live on?

Ellis.

And what -« do you remember the address on Ellis

where you lived?

A,

No.
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Q.
on Ellis?

h.

Q.

h.

Q.
place?

A,

Q.

-
1413

Okay. What kind of place was it that you lived

Place?
What did your home on Ellis lock like?
The street was kind of dirty.

Did you live in a trailer, a house, what kind of

I lived in an apartment.

Okay. And the apartment building, how many

stories or floors did it have?

.

Q.

floor?

M.

Q.

i,

Q.

A

M.

Q.

i,

Q.

A,

It had two floors.

And did you live on the first floor or the second

The first one.

You lived downstairs or upstairs?

No, upstairs.

and who did you live with upstairs on Ellis?
My mom, my brother.

Anybody else?

My sister.

Which sister?

Alex, I think it was.

Okay. How do you get along with your brother?
Okay.

And how do you get along with your sister?
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L. Fine. We used to fight a little.

Q. wWhen you lived on Ellis, who lived downstairs
from you, right underneath your apartment?

M. It was a man named Jose.

Q. And the man named Jose, do you see him here in
the courtroom today?

A. Yes.

Q. I need you to point to him, and I need you to
tell the judge what kind of clothes he has on or what color
clothes he has on.

A He’s over there. He has awhite shirt on and a
black s:ripe too.

MS. LOWRY: May the record reflect the
identification of the defendant?
THE COURT: 1t shall so reflect.
BY MS. LOWRY:
2. Did you ever -- did you ever used to go to Jos

house wien you lived on Ellis?

144

e’s

A, Yes.

2. And what kinds of things would you do over at his
house?

A. I would play with his kids, watch movies.

2. How many kids does he have?

A. Three.

Qe And do you know their names?
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No.

Were they boys or girls?

There were two boys and one girl.

And how old were his kids?

I think the big one is like six, and I think the

boy is like four, and the girl is about seven, I

Did Jose’s kids live with him in that apartment?
No. He lived -- his kids lived with his mom.
And so how often would his kids come to visit?

I don’t know.

Did Jose ever do nice things for you?

Yeah.

What kind of nice things would he do?

He would like ~- if the ice cream man came by, he

would bring me an  icecream.

mom?

dol

C.

2.

Would he ever do nice things for your mom?

Yeah.

What kind of nice things would he do for your

I don’t remember the nice things that he used to

Were he and your mom friends?

Yeah.

Was he nice to your little brother Berto?
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h. Yes.

Q. Did Berto ever go play at his house?

h, Yeah.

Q. The summer that you were nine years old and you
lived on Ellis, did you ever sleep over, stay overnight, at
Josefs apartment?

A, Yes.

Q. And why is it that you stayed overnight?

A. Because his little girl asked my mom if I can
stay over. And they were watching scary movies, and I like
scary movies.

0. You like scary movies?

A. Yeah.

Q. Do you remember what the scary movie was about?

Ah. No.

0. S0 Jose’s little girl asked your mom if you could

stay over?

Ah. Yeah.

Q. Did you want to stay over?

h. Yeah.

Q. And what did your mom say?

A, My mom said yes.

Q. And do you know what day of the week it was?
k. No.

. Do you know what month it was?
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A. No.

c. Do you know what day it was?

a, I think it was Friday.

C. Okay. Did any other -- did you stay the night at
Jose’s?

2. Yeah.

G. How many different times did you stay overnight
at his house?

A. I don’t remember.

c. Was it one time or more than one time?

a. It was one time.

C. So after you stayed the night at his house, did
you ever go back and stay the night there again?

A, No.

c. The night that you stayed the night, did Jose get

some movies?

A, Yeah.

c. And how many different movies did he have?
A. I think it was four.

c. What were the movies about?

A. They were about scary movies, some of action.
GC. And did you watch the movies?

A. Yeah.

Q. Now, was Jose'’s daughter there?

A. Yeah.
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Were there any other kids there?

No.

What about any other of Jose’s kids?
No.

What about your little brother Berto, was he

No.

What room of Jose’s apartment were you in when

you watched the movies?

2.

C.

I was in his room.

And when you say "his room," what room are we

talking about?

2.

C.

Jose’s.

Are we talking about a kitchen? Are we talking

about a bathroom, a bedroom, a living room?

2.

C.

2.

A bedroom.
What was in Jose’s bedroom? What kind of stuff?

It was his bed and your furniture, where you put

your clcthes in, and then his TV, his VCR.

And did you stay up late watching the movies?
No.

Not too late?

(Shakes head negatively.)

What time do you think everybody went to bed?

I don’t know.
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What were you wearing the night that you stayed

over his house?

A,

Q.

M.

Q.

M.

Q.

shorts?

A.

Q.

i,

Q.

A

Q.

I was wearing a shirt and shorts.
Okay. Did you have underpants on?
No.

S0 shorts, but no panties or underpants?

Oh, yeah.

Okay. What do you call what you wear under your

Underwear.

Okay. So you had on shorts and underwear.
Did you wear shoes?

Yes.

And you said you had on a shirt?

Yeah.

gkay. 1Is that what you wear to go to sleep when

you staved over at his house?

i

Q.

Yeah.

Did something happen at Jose’s, in Jose’s

bedroom. when you stayed over that night?

i,

2.

A,

Q.

Yes,
And what’s the first thing that happened?
He had sex with me.

When you say he had sex with you, where in the

room did this happen?
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2. In his room.
c. Where in his room?
2. On the bed.
G. Where -- you sald his daughter was also there.
Where was his daughter?
A. She was on the floor sleeping.
GC. And where were you on the bed?
A, I was on the side.
Q. And when you say "sex," what do you mean when you

say sex? What does that word mean? What did he do?

had sex with

A,

He put his private into my private.

Okay. And where on his body is his private?
In the middle where you go pee.

Okay. And where on your body is your private?
In the middle.

And is it where you go pee too?

¥eah.

Did he do anything with your clothes before he
you?

Yes. He pulled down my shorts and my underwear.
How far did he pull them down?

All the way to my legs,

And how were you on the bed?

I was on my knees.

And what about your shirt? Did he do anything
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with your shirt?

I, All he did was touch my boobs.

2. Okay. Did he touch your boobs -- did you have
your shirt on?

i, Yes.

Q. Did he touch your boobs on top of your shirt or
under your shirt?

i, I don’t remember.

Q. What did he touch your boobs with?

i His hand.

Q. And how did he touch them when he did that?

A He like rubbed there.

Q. He like what?

. Rubbed it.

Q. Okay. And were you -- how were you on the bed
when he was doing that?

A I was, I think, laying down.

2. On your stomach or on your back?

AL Oon my back.

Q. What did Jose do with his clothes when he was
gonna have sex with you?

A He took his pants off.

Q. And what did he do with his pants?

A, I think he put it on the floor.

Q. Did he have any clothes on at all when he did the
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I think just his shirt.

When he put his private in your private, how did

It hurted a lot.

What did you do when he did that?

I tried to yell, but he put his hand on my mouth.
Show me how he did that.

He went like this.

Did you cry?

Yes.

Why did you cry?

Because it hurted a lot.

Did he move when he put his private in your

Yes. He moved up and down.

Did he say anything to you while he was doing

No.
What was the next thing that he did?

He just said -- he put his clothes on and he just

told me to get dressed.

C.

Let me back you up a little bit.
Did he put his private any place else?

Yeah. He put it on my butt -- in my butt.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Q.
hole in your
L.
Q.
k.
Q.
h,
Q.
A,
Q.
your butt?
h.
Q.
h.
Q.
L.
Q.
A.

Q.

hand?
A,
Q.
k.

Q.

h 4
153

When he put it in your butt, did he put it in the
butt?

Yes.

And how did that feel?

It hurted a lot, too.

And what did he do when he did that; did he move?

Yes.
How did he move?
He moved the same way, up and down.

And what did you do while he had his private in

1 was crying.

Did you cry loud, ocut loud?

I don’t remember.

Did it hurt when he put his private in your butt?
Yes.

You said he touched your boobs --

Uh-huh.

-- with his hand.

Did he touch any other part of your body with his

He touched my private.
And what did he do?
He rubbed it.

And how did he rub it?
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He got his finger and he was rubbing it.
If you hold your hands up so I can see.

He got his finger and he was doing what?
He got his finger and he was rubbing it.

Was he rubbing on the inside of your private or

On the ocutside.

What did his private look like?
It was kind of gray.

And did his private do anything?
No.

During the time or after the time that he put his

private in your private and in your butt, 4id you see anything

happen to his private?

A.

Q.

scream?

Yeah. When he took it out, some stuff came ocut.
What did the stuff look like?

It was kind of gray and white.

And where did it go?

It went on my clothes and on the bed.

What -- which part of your clothes did it go on?
It went on my shorts.

Where were your shorts?

They were pulled down.

When Jose was doing this to you, did you ever
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A Yeah., I tried to, but he covered my mouth.

Q. Did you try to get away?

A. Yes.

. How did you try to get away?

A I tried to push him off me, but he didn’t get
off.

2. Did Jose show you any different kind of movies
that night?

A, Yes. He showed me grown up movies.

2 And when you say "grown up movie," what’s a grown
up movi2? What do you mean?

AL When a woman and a grown up man was having sex.

2. And where were you when he showed you this movie?

A. I was in his room.

2. And when you -- the woman in the movie, did she
have clsthes on?

A, No.

2. The man in the movie, did he have clothes on?

A, No.

2. And when you say they were having sex, tell us
what you mean. What were they doing?

A, The man was putting his private into her private.

2. And Jose’s daughter, where was she when this

movie was on?

L They were in the living roon.
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about?
.
Q.
.
Q.
M.
Q.
i,
Q.
A,
Q.
L
Q.
A
Q.
that movie?
A,
Q.
it to you?
i,
Q.

i,

Q.

When you say "they," who else are you talking

The two boys, too.

Jose’s two boys?

Uh-huh.

Is that a yes?

Yes.

So his two boys were there also?
Yes.

Pid his two boys sleep over?
Yes.

Did they sleep in his bedroom?
Yes.

Where did they sleep?

They slept on the floor with the little girl.

156

Did Jose say anything to you when he showed you

No.

Was there anycne else in the room when he showed

No.
Had you ever seen a movie like that before?

No.

Did he show you the movie before or after he did

the sex things?
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2. It was after he did that.

C. After the things happened in his bedroom, after
the sex things happened, what did you do?

2. I went into the bathroom, and then I went to go
and do rotty, go potty. And then after that, when I came
out --

c. Let me stop you. Okay? When you went to the
bathroor, when you went potty, how did it feel?

A. It hurted.

Q. And which part of your body hurted?

A. My private.

Q. And after you went to the bathroom, then what did
you do?

A, I went into the other room.

Q. And what was the other room?

A The other room with the people named Marvaya.

Q. And what were the people in the other room doing?

A. They were watching TV.

Q. And what did you do in that room?

A. I slept with them.

Q. And where did you sleep?

A. On the floor with them.

Q. DPid you tell them what had happened in Jose’s
bedrcom?

A. No.
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How come?

Because 1 was scared.

What were you scared of?

I don’t know.

Had Jose said anything to you?
Yes.

What did he say?

He said, "Don’t tell anybody and don’t tell your

mom beciause she might get sick.”

Q.

A

Did you worry about your mom getting sick?
Yes.

How come?

I don‘t know.

Did you sleep all night in Marvaya’s room?
Yes.

And the next morning, what did you do?

I went home.

And did you tell Mom when you got home the next

No. I waited for a little while.
Was Mom sick a lot?

Yes.

What’s wrong with mom?

She goes to dialysis.

Do you know what dialysis is?
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It’s when they clean her blood.

Now, you said you waited a little while to tell

Mom wha': happened.

A,
Q.
A,
Q.
i,
Q.
M.
Q.
i,
Q.
h.
1.
h.

(.

Yeah.

How long do you think you waited?

I don’t know.

And why did you finally tell Mom?

Because I didn’t want that to happen to me.
Who was the very first person that you told?
I think it was my sister.

Which one?

Alex.

And how did you feel when you told Alex?

I feel kind of good now inside.

Where were you when you told Alex?

I was in my bedroom.

After the stuff had happened with Jose, did you

want to be around Jose?

h.

<.

;Il

Q.

No.
How did you feel towards Jose?
I felt scared.

Let me back up a little bit, back into the

bedroom and back when this sex stuff happened.

After Jose did the sex stuff, did he do anything

to his private?
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h. Yeah. He cleaned it.

{). And how 4id he clean it?

h. He was rubbing it.

Q. "What was he rubbing it with?

A, I don’'t remember if it was a tissue,

Q. Show me how -- show me what he was doing.

A, He was rubbing it like this.

Q. When you told what happened, did somebody call
the police?

A, Yeah, my sister went downstairs and call the
police.

Q. And did the police come?

k. Yes.

Q. And did you talk to them?

2, Yeah.

C. And did you tell her what happened?

2. Yes.

C. Had anyone else ever done to you the things that
Jose dic¢. to you?

2. No.

Q. Now, did you talk to Alex and Mom about somebody

named Mario?

A. Yes.
C. Now, who was Mario?
B, He was, I think, a good friend of Jose’s.
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A.
Q.
i,

Q.

.

Q.

h.

Q.

And where did Mario live?

He lived in there with him.

With who?

With Jose,

Had Mario ever done something to you?
Yes.

What had he done?

He tried to have sex with me, too.
How did he do that? What did he do?
He made me lay on top of him.

Did you have your clothes on?

Yes.

Did Mario ~- did Mario have his clothes on?
Yes.

And did Mario say anything to you when he was

doing that?

k.

No.
MS. LOWRY: Court’s indulgence.

Crystal, I'm finished asking you questions for

right now, so now Mr. Pallares is going to ask you some

gquestions. Okay?

THE WITNESS: Okay.
MS. LOWRY: Okay.

THE COURT: Counsel.
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CROSS—-EXAMINATION

BY MR. PALLARES:

Q.

Are you okay, Crystal? Do you want to answer

some gquestions for me?

h.

Q.

h.

Q.

M.

Q.

Yeah,

Do you want a drink of water or anything?
No.

Are you okay?

{(Nods head affirmatively.)

Before this night that you spent the night at

Jose’s, had you ever gone over to his house and seen movies?

.

Q.

i,

Q.

sometimes?

.

2.

M.

Q.

A

Q.

A

.

I don’t remember.
You used to play with his kids though, right?
Yes.

And you’d go over to Jose’s house and eat

Sometimes.

'And your little brother would come along too?

Yes.

Now, did you ever go over there alone?
I think I did.

You think you d4did? You might have?
Uh-huh.

Was there ever a time when you went over to

Jose’s alone and walked into his bedroom —-
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Na.

-~ and saw him watching a movie?
No.

Okay. So before that night, the night you spent

the night, you never saw Jose watching a grown up movie?

4.

Q.

I\l

.

No.
Never?
No.

Okay. Now, the night that you went over there to

spend tte night --

2.

C.

Uh=huh.

-- your little brother was there, right?
No. He went upstairs with my mom.

He went upstairs?

Yeah.

He was there for a little while?

Yeah.

Do you remember what time he went upstairs?
No.

Were you asleep when he went upstairs or did you

I saw him,

You saw him go upstairs?

Uh-~huh.

Was Jose asleep when your little brother went
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No.
He was awake too?
Yes.

Was the TV on when Berto ~-- that’s your little

brother, right?

Yes.
Was the TV on when Berto went upstairs?
Yes.

How about the other kids, were they asleep or

were thay awake?

2.

They were awake.
Everyone was awake?
Yes.

Do you remember what movie you guys were watching

when Berto went upstairs?

A.

night, too?

No.
You don‘t remember?

Do you remember if Jose rented you a cartoon that

No, I don’t remember.
Just a scary movie?
Yes.

Do you remember the TV in Jose’s apartment is in

his bedroom, right?
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A. Yes.

C. And there is another TV in the other bedroom,
right? |

A. Yes.

C. Marvaya’s room?

A, Yes.

C. Do you remember what Jose was wearing that night?

2. No.

. Now, you say that Jose touched you before he put
the movie in, the adult movie; is that correct?

2. Touched me on my body?

. Right. When he touched your privates.

2. No, I don’t think so.

C. You don’t remember if the movie was on before or
after he touched you?

2. Ro.

<. You don’t remember?

2. (Shakes head negatively.)

C. Okay. Do you remember if the sound was on the TV

when he put that movie in?
2. Yes, it was,
C. The sound was on? Okay.
Before he put that tape -~ I’m talking about the
grown up tape.

2 Uh-huh.
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. -- did he turn the TV on or was it already on?
A It was already on I think.
Q. And the other kids were asleep on the floor?
hy Yes.
Q. In the same rcom?
i, Yes.
Q. Were they snoring?
. No.
Q. No?

Do you remember how long they -- how long they
had been asleep when Jose put the other movie on?
L. No.
Q. You don’t remember? COkay.
If you don’t remember anything, please, just tell
us that you don’t remember. Okay?
2. Okay.
C. Thanks. That’s a fine answer.
Was one of the other tapes playing when Jose put
the grown up movie in?
A. I don’t remember.
Q. You don’t remember? So you don’t remember if he
had to take a tape out and put another one in?
A. I think he had to put it in.
Q. Okay. While you were in the room with Jose, in

his room, could you hear the other people, Marvaya and her
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the movie?
A,
Q.
A
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Did you hear them in their room?

No.
Was the door to Jose’s room open or closed?
It was closed.

Was it closed while all the kids were watching

Yes.
So it was closed the whole night?
Uh-huh.

You say that Jose put his private in your

private. right?

.

Q.

1\.

Q.

Yes.
He had sex with you, I think you said?
Yes.

Before that night, had you ever seen people

having sex --

.

Q.

A.

Q.

No.
-- like in your house or something?
No.

And when he did this, you were on your back?

Were you laying down?

h.

Yes.
Is there a time when you were on your Knees?
Yeah,

When was that?
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A

Q.

A

Q7.

A,

2.
hurt, right?

.

v
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That was when I think he would put it in my butt.

s i =

So to put it in your butt, you got on your knees?

No. He pushed me on my kKnees.
So was he behind you when that happened?

Yes.

So he was behind you when he put it in your butt?

Uh-huh.

Were you on the bed when that happened?
Yes.

Was he standing on the floor or on the bed?
On the bed.

He was on the bed?

Yes,

And was he on his knees; was he standing? What

he in?

I don’t remember.

You don’t remember?

No.

You couldn’t see him?

No.

You are facing the opposite way?
Uh~huh.

While he was putting his private in your butt,

Yes.

it
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h. Yes.

Q. Okay. Were you crying?
h. Yes.

Q. Okay. Did you scream?

h. I tried.

Q. You tried? All right.

Did any ~- were any of the kids awake when this

was happening?

}l- NO.

Q. Do you remember what movie was on the TV when

this was happening?

A No.

Q. Did Jose put his hand over your mouth while he

was putting his private in your butt?

2. Yes, because I tried to screanm.

Q. While he was putting it in your butt?

A. No.

o. Did you try to scream when he put his private in

your private?

2. Yes.

<. And at that time, you were laying on your back,
right?

A. Yes.

C. And you tried to scream then?
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Yes.

And it hurt?
Yes.

And when you tried to scream, he put his hand

over your mouth, correct?

M.

Q.
remembelr —--

A

Q.

Yes.

Then when he pushed you on your knees,

Yes.

-- did he let go of your mouth?

No. Then I don’t remember.

He kept his hand on your mouth the whale time?
I think so.

You think so? Okay.

Do you remember if he had his hand over your

mouth while he was putting his private in your butt?

h.
Q.
h.
Q.
remember you
A,
.
A,

Q.

No, I don’t remember.

You don’t remember?

(Shakes head negatively.)

Okay. While he was rubbing you -- do you
said he was rubbing your private?

Yes.

Was that before he put his private in?
Yes.

That was before?
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A, Yes.

Q. So the first thing he did was touch your --

A Yes,

Q. -- touch your private?

AL (Nods head affirmatively.)

Q. Okay. Did he have -- did you try to scream then?

A I was moving his hand.

Q. But you didn’t say anything?

. I said stop, but he didn’t stop.

Q. And he didn’t try to stop? He didn’t try to
cover your mouth or anything then, did he?

M, No.

Q. None of the kids were awake then, right?

A, None were awake.

Q. None were? Okay.

How about when he tried to rub your boobs? bDid

you try to scream?

k. Yes.

. And was this before or after he touched your
private?

2. This was, I think, after.

C. It was after? OKay. Did you try to scream? You

said you tried to scream then?
A, Yes.

C. Were you crying then?
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When he touched my boobs?

Yes.

No.

Did he try to stop you when you went to scream?

Yes.

But how did he do that?

He covers my mouth.

Which hand did he use to cover your mouth?

I don’t remember that.

You don’t remember? Okay.

Did you guys fight at all? Was there any
or fighting?

I don’t remember.

You don’t remember?

Okay. Now, I want you to think hard about this

OCkay? Take your time.

How long did all this sex stuff take? How long
ing this? Do you understand what I’'m asking you?

Yes.

Okay.

I don’t remember.

You don’t remember? Okay.

You say that afterwards, after Jose was done, you

went to the bathroom, right?

k.

Yes.
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You went potty?

Yes.
Were you crying when you went potty?
No.

No? Okay. Did you go to the bathroom right away

after this all happened?

A
2.
the bed?
A
Q.
you, did he,
.
Q.
FL s
Q.
e
Q.
A
Q.
h.
Q.
h.
Q.

i,

Yes.

You didn’t try to slieep first on the ground or on

No.

Did Jose try to stop you? He didn’t try to stop
from going to the potty?

Yes.

He did try to stop you?

Yes.

How did he try to stop you?

He was grabbing me by the arm.

Okay. But he wasn’t covering your mouth then?
No.

And you didn’t scream then or yell?

No. I was just pushing his arm.

And were you standing on the floor then?

Yes.

Did you kick any of his kids?

No.
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Can you remember how far away the kids were from

you guys when all this happened?

A,
Q.
.
Q.
.
Q.
right?
A,
Q.
tell your
k.

Q.

happenecd
h.

Q.

No.

Was it a big room?

No. It was kind of little.
A little room?

Yes.

Okay. Now, Jose told you not to tell your mom

Yes.

And you say today that he also told you not to
Mom or else she’d get sick?

Yes.

Is that correct? COkay.

’

Had you told your mom bad things before that had

to you?
No.

Okay. How about did you ever tell your monm

anything bad, like the kids were teasing you or you got into a

fight?

L.

k.

Q.

Yes.
So that kind of bad thing you’ve told your mom
Yes.

And she never got sick when you teld her any b

?

ad
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things, right?

i, No.

Q. She had been to the hospital a lot of times
before t:his happened, right?

. Yes.

Q. Why did you think that your mom might get sick
now if you told her a bad thing?

. I don't know.

Q. You don’t know?

h. (Shakes head negatively.)

Q. Okay. Now, do you remember coming to court back
in May of last year, 1997?

A. No.

¢ You don’t remember?

Ao No.

Q. Do you remember going to a different courtroom

and being sworn in and talking about this?

h. No.

Q. You don’t remember?

L. {Shakes head negatively.)

¢. Okay. 8o as far as you remember, this is the

only time you’ve had to come to court and talk about these bad
things?
2. Yes.

C. Now, before today, did you ever tell anyone that
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Jose covered
llc
Q.

h.

0.
about this?
.

<.

grabbing you
h.
Q.
A.
Q.
h,
Q.
h.
Q.
h.
Q.

privates --
i.

Q.

your mouth?

Yes. I told my mom.

You told your mom?

Yes.

Do you remember when you told your mom?

No.

Okay. You don’t remember testifying in court

No? Okay.

176

Before today, did you ever tell anyone about Jose

when you tried to go to the bathroom --
I don’t remember.

-— when you went to go potty?

Yes.

You said it hurt?

Yes.

Were you bleeding? Were you cut at all?
No.

No?

(Shakes head negatively.)

Okay. The stuff that came out of Jose’s

Yes.

-- was any of that on you?
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h. Yes, on my shorts. That’s all.

Q. It was on your shorts. Okay. pid you later on
give those shorts to your mom and tell her they were dirty?

. No.

0. After you went potty -- okay? ~- you didn’t try
to leave the apartment, right? You didn’t try to go upstairs

where your mom was?

I, No.

Q. Did you try to go back to Jose’s room?

i, No.

Q. You went right to Marvaya’s room?

M. Yes.

Q. And they were awake, right?

Al Yes.

Q. And they were watching TV?

. Yes.

Q. And they didn‘t ask you why you were crying?
A. By that time, I wasn’t crying.

Q. You stopped crying?

A Yes.

0. They didn’t ask you what was wrong or anything?
i, No.

Q. And you didn’t say anything to them about what

had happened?

. No.
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fell asleep?

A.
Q-

they fall

Christian

-t
178

How long were you in Marvaya’s room before you

I don’t remember how long.

The other people, Marvaya and her husband, did

asleep first?

No.
You fell asleep first?
Yes.

And where was Christian? Do you know who

is?

Yes.

That’s Marvaya’s son, right?
Yes.

Was he there?

Yes,

Was he in Jose’s room?

No.

Where was he?

He was in with his mom and dad.
Okay. Was he asleep?
Yes.

MR. PALLARES: Court’s indulgence.

BY MR. PALLARES:

Q

A.

Was your mom home that night?

No.
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A

Q.
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Do you remember?

I don’'t remember.

You don’t remember if she was home or nof?
I don’t remenmber.

Did your mom pick you up the next day?

No. I went upstairs.

You just went up the stairs?

Yes.

Now, Crystal, if I showed you some papers, would

it help you to remember ever coming to court and testifying

before, if you took a look at them? Would that help your

memory ®©r not?

what it says

A.

done.

Yes.

You think it would?

Yes, I think so.

okay. I’'m going to have you look at one paper.
Can you read? Can you read okay?

Yeah.

I don’t know.

Can you look at that? Will you read to yourself
on the front?

Yes.

MR. PALLARES: Okay. Just tell me when you're

MS. LOWRY: Counsel, what page do you have?
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MR. PALLARES: 1It’s just the front page.
MS. LOWRY: Page four?
MR. PALLARES: Caption.
BY MR. FPALLARES:
C. Ccrystal, do you remember going to court hefore?
2. Yes.
Q. You do remember?
k. (Nods head affirmatively.)
¢. Do you remember what you said in court that day?
A. No.
Q. Do you remember if you took an cath that day, if
you pronised to tell the truth?
h. Yes.
Q. You did?
A, (Nods head affirmatively.)
Q- You do remember doing that?
. Yes.
Q. If I showed you a part of what you said that day,

would if; help you to remember or no?

L I don’t know.
. You don’t know?
A No.

MR. PALLARES: Okay. Excuse me a moment. Let me

go get my notes.
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BY MR. PALLARES:
Q. Do you remember that day when you went to court?
Do you remember when it was, if it was May or June or -- do
you rem:mber?
A, No.
Q. No? Could you tell by the front of this paper

what day it was, if I showed it to you?
Al I don’t know.
Q. Would you try and see if --
THE COURT: Counsel, can’t you just state what
day it was?
MR. PALLARES: It was May 2nd of 1997.
THE COURT: Well, what is it that you have that
you’re referring to, first of all?
MR. PALLARES: Your Honor, I‘m referring to the
reporter-’s transcript of the preliminary hearing.
THE COURT: What date was it held on?
MR. PALLARES: May 2nd, 1997, Justice Court,
North Las Vegas.
THE COURT: Go on.
BY MR. PALLARES:
Q. So you went to Justice Court, North Las Vegas,
back on May 2nd of ’97, right?
A Yes.

. Okay. And another lawyer -=- Teresa was there and
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asked ynu
A
Q.

asked you

Jose said
Al

).

some questions?

Yes.

And another lawyer, a girl, was there, and she
some questions, too?

Yes.

I wasn’t there?

No.

182

Okay. Do you remember being asked whether or not

anything to you while he was having sex with you?
I don’t remember.

If I showed you a page from that and you read

would i: help you te remember?

A

A little, I guess.
THE COURT: What did you say?
THE WITNESS: A little, I quess.

THE COURT: A little, you guess?

it,

MR. PALLARES: Would you try? Page 11, line two

through four.

I'm going to show you page 11. Okay?

BY MR. PPALLARES:

Q.

Do you remember the question on line two? Do you

remembel: being asked:

"Did Jose say anything to you while he was doing

this stuff?>*

i,

Yes.
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Q.
tell your
.
Q.
your mom
A,

Q.
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Do you remember what you said?

I said, "He said, ‘Don’t tell your mom.’"

So you told the court then that Jose said don’t
mom, right?

Yeah.

But you didn‘t tell the court that Jose said that
would get sick, right?

Yes.

On the same page, do you remember being asked

if =~ bafore the touching happened, if Jose showed you

anything?
.
Q.
sex?
A

.

Do you remember that?
Yeah.

And did you say that he showed you a movie about

Yes.

and so then, back then, you said it happened --

the movie was before all this bad stuff happened, correct?

AL
Q.

stuff hap

remembelr.

Yes.

And today, you said the movie was after the bad
pened?

THE COURT: I thought she said she couldn’t

MR. PALLARES: Or you can’t remember?
THE WITNESS: (Shakes head negatively.)

MR. PALLARES: Okay. That’s fine. If you can’t
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remembe), that’s fine.
BY MR. PALLARES:

Q. Now, on May 2nd, when you were in Justice Court,
you pronised to tell the truth then, right?

A, {Nods head affirmatively.)

Q. Do you remember that was the same ocath there as
you toolk here?

i, Yes.

Q. Okay. Did you ever go to Jose’s house after this

stuff happened?

i No.

Q. No?

A (Shakes head negatively.)

Q. Did you ever go with your mom?

i Yeah.

Q. Okay. Now, when you were in court on May 2nd,

you didn‘t tell the --

THE COURT: Excuse me, counsel. May 2nd could
have bee¢n last month or it could have been a year ago, so
which May 2nd are you talking about?

MR. PALLARES: When you were in the other court
May 2nd. last year, do you remember --

THE COURT: May 2nd of 19977

MR. PALLARES: 1997. I’m sorry.
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BY MR. FALLARES:

Q. You didn’t tell the court that day about Jose
covering your mouth that day, did you?

A. No.

c. And you didn‘t tell the court either that Jose
said your mom would get sick, right?

2. No.

Q. Do you know Reyna Balboa? Do you know a lady
named Reyna Balboa?

2. Reyna?

C. Yeah, Reyna.

2. Yes.

C. Does she live across from your old house on
Nellis?

B. Yes.

C. She does? OKkay. Did you used to play with her
kids a lot?

2. Most of the time.

C. Thank you for testifying.

2. You’re welcome.

THE COURT: Counsel.

MS. LOWRY: Couple, gquick.
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EDIRECT EXAM ON

BY MS. LOWRY:

(¢ Crystal,‘what does "testify" mean, do you Know?
Do you know what that word means?

ha No.

MS. LOWRY: 1It’s okay if you don'’t.

Crystal -- page 12, counsel, preliminary hearing
transcript, line 13.
BY MS. 1LOWRY:

2. Crystal, can you read to yourself that question
right there and that answer? Did you get asked how come you
didn’t ':ell your mom?

A. I don’t think so.

THE COURT: You have to speak up loud. We can‘t
hear yol.
BY MS. LOWRY:
e Crystal, is there a question that says:

"How come you didn’t tell your mom?"

a. Yes.
Q. And what did you say?
A. "Because I was scared" --

THE COURT: Ezxcuse me.
MS. LOWRY: Crystal, I need you to talk into the
microphone.

THE COURT: Turn around and let her read it right

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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THE WITNESS: "Because I was scared that she was

going to get sick."
BY MS. LOWRY:

Q. Okay. Crystal, were you -- Marvaya, the lady
that stayed at the defendant’s apartment, were you friends
with herr and her family?

. I don’t remember. I was friends with Marvaya,
but T don’t ==

THE COURT: You were friends with who?

THE WITNESS: Marvaya.

THE COURT: Speak into the microphone. Your
voice kind of dropped off.

BY MS. LOWRY:

Q. Were you friends with Marvaya?

Ah. Yes.

Q. Was your mom friends with Marvaya?

h, Yes.

Q. Did you go to visit Marvaya sometimes?

A. Yes.

Q. Okay. Crystal, when Jose would talk to you, did

he talk to you in English or Spanish?

h. In Spanish.

Q. And when you talked to him, did you talk to hin

in English or Spanish?
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A. In Spanish.

Q. Which do you talk better, English or Spanish?

A Spanish,

Q. And when Jose told you not to tell, after he did
the sex things, tell us exactly what he said and how he said

it in Spanish, what he said to you.

A, He said, "Don’t tell your mom or she might get
sick."
. Tell us how he said it in Spanish.
MR. PALLARES: Tell us -- your Honor, I’m going

to objezt. There is no showing that anybody in the court can
understand what she says. We don’t know what her answer is
going to be except the interpreter.
THE COURT: Excuse me. Mr. Interpreter.

BY MS. LOWRY:

Q. Crystal, tell us in Spanish what Jose said to
you.

A. He said that, "Don’t tell your mother because
she’s going to get sick."

MS. LOWRY: I don’t have anything further.

RECROSS-EXAMINATION
BY MR. PALLARES:
Q. Crystal, I have one more thing to show you --

okay? -- and I‘m going to be done.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

o -/

189
Page 19, line 14. We’re almost done.
2. Uh-huh.
C. I'm going to ask you again about the court in May

of 1997 in North Las Vegas when you testified under oath.
2. Yes.,
THE COURT: I don’t think she’s going to need
that.
MR. PALLARES: This is going to be in English.
BY MR. PALLARES:
. I’'m going to show you that same transcript.
Okay? Will you look on page 19 for me over here on line 14.
Do you remember being asked:
"Did Jose tell you anything except don’t tell
your mother?"
Do you remember that? Do you remember what you
said?
k. No.
Q. If you read that, do you remember what you said?
THE COURT: What is that you’re reading?
MR. PALLARES: The preliminary hearing transcript
of May 2nd, 19397, page 19, lines 14 through 16.
BY MR. PALLARES:
Q. Do you remember saying:
"No. That was all he said"?

h. Yes.
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Q. Do you remember -- further down the line, 19 and

20, being asked:
"How did you think she was going to get sick?"

Do you remember what you said?

k. Yes.
(4] And you said, "I don’t know."
2. Yes.

MR. PALLARES: I want to thank you for answering

all my cuestions. Okay?

THE WITNESS: You're welcome.

MR. PALLARES: I think I‘m done.

THE COURT: State?

MS. LOWRY: Line 17 and 18.

THE COURT: Just have her read all the way --
from 14 all the way down.

MS. LOWRY: Yes.

TH R E XAMINATION

BY MS. LOWRY:

Q, Crystal, why don’t you go ahead and read starting
right here.

A. out loud?

Q. Uh-huh.

A. "Did Jose tell you anything except don’t tell

your mom?
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"No. That was all he said.

"What made you scared then?

"Because I had thought ny mom was going to
get sick.

vHow did you know -- how did you think she
was going to get sick?

"Hmm, I don’t Knhow.

"Had she gotten sick when you told her something
bad before?

¥ (Shakes head negatively.)"

MS. LOWRY: Okay. That’s all. Thanks.

That’s all.

MR. PALLARES: Nothing further.

MS. LOWRY: Thank you, Crystal. You’re finished.
THE COURT: Thank you very much.

THE WITNESS: You’'re welcome.

MS. LOWRY: I’11 check for my next witness,

THE COURT: We'’re going to take a short recess.
MS. LOWRY: Okay.

THE COURT: You’re admonished not to converse

among yourselves or with anyone else on any subject connected

with this trial;

Or to read, watch or listen to any report of or

commentary on the trial by any person connected with this case
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of all the members of the jury panel.

Mr. Garcia.

J0 9] ARCIA,

34

called as a witness herein, having been first duly sworn, was

examined and testified as follows:

THE CLERK: Please state your name and spell your

last nane for the record.
THE WITNESS: Jose Garcia Lopez; J-o-s-e,

G-a-r-c-i~a, L-o-p-e-z.

DIR EXAMINATION

BY MR. PALLARES:

(. Mr. Garcia, how old are you?

L. I'm 33 years old. I’11 be 34 in December.

Q. Did you used to live on Ellis Street?

L. Yes.

Q. Okay. Do you remember the address where you used
to live?

2. 2725 Ellis Street -- 27 or 25. It’s one of

those; that’s the numbers. Apartment Number 1.

C. And that’s in North lLas Vegas?
2. Yes.
C. When did you first move to that address?

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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Well, I told them not to fight with anybody.
Did you get along with Crystal Ingram?

I got along with all my neighbors. They never

complained about me.

Q.

A

Q-

N,

Q-

A,

Q.

dinner?

A,

Q.

A.

she lived

(.

M.

children.

Q.

h.

in

Did you ever have any problems with Berto Ingra
Not as far as I know.

Did you get along with Maria Ingram?

I think that I got along pretty well.

Did you ever go over to her house for dinner?
Never.

Did she ever come down to your apartment for

She and all her daughters.

Was Maria a frequent visitor to your apartment?
With all her family. You could almost say that
my apartment.

Did you ever loan money to Maria Ingram?

Every time she needed money to buy food for her

Did you ever buy any meals for Crystal Ingram?

40

m?

Not especially for her; for her brother, her and

for my children.

<.
Ingram?

;\o

Were you ever romantically involved with Maria

Yes, I did.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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h.

Q.

A.

-’
41

How long did that last?
About three minutes.
During 1996, did you have a girlfriend?

I had several that wanted to be with me and they

would come to my apartment.

Q.
.
Q.
i,
Q.
19967
A
Q.

A

A

You mentioned that, today, you have a girlfriend.
Yes.

What is her name?

Germina Castrone.

Were you going home with Germina Castrone in

No.

When did you start dating Germina Castrone?
In ‘97.

Do you remember what month?

It was before September. It was between

September and October.

Of 19972
Yes.

Now, during 1996, did Crystal Ingram ever spend

the night at your house?

A

Two nights, she slept with my children in my

apartment in my bedroom. Sometimes she stayed with the couple

in the other bedroon.

Qe

During 1996, how many times did Crystal Ingram
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spend the night in your apartment, either with you or with the
other couple?

A Never; none.

Q. I thought you said that Crystal Ingram had spent

the night twice with you?

A Yes, in '97.

Q2. In 7972

A Yes.

Q. So during 1996, did Crystal Ingram ever spend the

night a: your apartment?

Al No, because I didn’t speak to them. I wasn’'t --

I was not on good terms with anybody.

. Are you sure you’re talking about the right year?
A About 96, I am sure.
Q. I thought you -- what year was it that Crystal

Ingram would come over and eat with your kids?

A. In ’97.
Q. What year did you go to Mexico?
A, I’'m sorry?

MR. PALLARES: Can we approach the bench?

(Whereupon, a bench conference ensued.)

MR. PALLARES: Go ahead and translate,

THE WITNESS: I’m sorry. I’m confused. I‘ve

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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43
been locked up for two years —-- 15 months and all of that
confuses me.

MS. LOWRY: You know, there is not a question
before the witness so --
THE COURT: Sustained.
BY MR. PALLARES:
Q So now that -- do you understand I‘m talking
about the year 13967
A, Yes, I do.
Q. All right. That’s the same year that you're
accused of committing a crinme,
Do you understand that?
i, I was just confused about the date.
Q. How many times did Crystal Ingram spend the night
at your house in 19962
A, Twice, two.
. When was the first time?
B April ’96.
Q. And was it just her or was any of her other
brothers or sisters spending the night?
. Her brother.
Q. Berto?
A. Berto,
Q. When was the second time that Crystal spent the

night in 19962
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A, It wasn’t later than June.

Q0. When Crystal and Berto spent the night in April

of 1996, did anything unusual happen?

A, No, nothing.

Q. Do you remember that night in April?

M. Yes, I remember it.

Q. Were your kids there in April?

A. That day, yes.

Q. How about the time in June 1996 when Crystal

spent the night? Do you remember that night?
THE INTERPRETER: What was the guestion, counsel?

BY MR. PALLARES:

Q- Do you remember that night?

h. Also.

Q. Were your children present in June of 199672

h. Yes.

Q. What did you do that night in June with your
kids?

L. 1 took Christian and my children and Crystal and

Berto -- 1 went and bought them hamburgers at McDonald’s and I

went to rent some cartoon movies for the kids.

Q. Do you remember what time Berto and Crystal came
over in June -- what night in June of 19967
L. My kids were there around eight that night.

That’s vhen we started.
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Q. Do you remember what movies you rented?

a. Not exactly. I don’t remember the titles of the
movies. I know they were new. They had just come out.

Q. Where were you watching movies that night?

h. In my bedroom.

Q. Where were your children while you were watching
the movies?

he. In my bedroom.

Q. Were they on the floor? Were they on the floor?
Where were they in your bedroom?

A. They were all on the bed.

Q. Where was Crystal and Berto that night?

A. They were all in the bed -~ on the bed.

Q. And where were you?

A. I was on the edge of the bed.

Q. Did anything unusual happen that night?

i, Not so far as I know.

Q. Did you play an adult movie on the VCR that
night?

A, It would be very bad for my children to show that
movie,

Q. Did you play an adult movie that night?

. No.

Q. Dec you recall if Berto was there the whole night?

A Yes.
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c. How about April of 1996: Did Crystal and Berto
both spend the night that night?

a. Yes.

C. Did you ever show Crystal an adult movie that
night, 2pril of 19962

2. No.

G. After June of 1996, did you continue to be
friends with the Ingram family?

2. Yes,

Q. Did there come a time when you broke off that
friendship?

2. I was starting to feel pressured,

C. From who?

2. By Maria.

Q. What kind of pressure?

2. She was starting to get jealous. She didn’t want

me to bring over women, and she was asking me why didn’t I get

together with her.

C. And when did this happen? When did this
jealousy --

k. You could say since ‘96.

. Do you recall what month though that your

relationship with the Ingrams fell apart?
1.. YeSI

¢ Now, Jose, do you speak any English at all?
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AL Yes, I do speak a little English.
Q. Can you understand some English, too?
L Also.
Q. Do you speak as much English as Spanish?
. No.
Q. During 1996, was there ever a time that Crystal

came over to your house alone while you were watching a movie?
i, She came continually, like I said, like it was
her own apartment. She came and went.
Q. Would Crystal customarily knock before coming in?
A, No, because Marvaya lived there. The cther

couple _.ived there.

Q. So Crystal was friends with this other couple as
well?

A. Yes,

Q. Did Crystal ever come to your apartment while you

were wat.ching an adult movie?

A, One afternoon when I came home from work, I came
home tired. I went to my bedroom. I put on my shorts and
T-shirt. I was in shorts and a T-shirt. I always lock my
door. 1 think that we’re all entitled to our privacy.

MS. 1LOWRY: Objection. This is nonresponsive.
THE COURT: Sustained.
MR. PALLARES: 1I’1l just ask him another

guestior.
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PALLARES:

Q.

Did Crystal come into your room while you were

watching that movie?

you?

h.

Q.

A.
Q.
A
Q.
h.
Q.
L.
Q.
h.
Q.
L.

Q.

She came in running. She threw the door open.

Did you ask her to stay and watch the movie with

No, 1 got up to close the door.

Did Crystal stay in the room with you?

No.

Did you touch Crystal that day at all?

No.

Do you recall what month that occurred?

This happened between April and June,

Of what year?

g6,

Jose, have you ever had sex with Crystal Ingram?

No.

Have you ever exposed yourself to Crystal Ingram,

exposed your genitals?

}lc

C.

Nol

Rave you ever touched any of Crystal Ingram’s

genital areas with your hand?

}I.c

Q.

No.

When did you return from your vacation in Mexico?
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A I returned -- T don’t remember the exact date,
but I came back 15 days after I left on vacation.

MR. PALLARES: Pass the witness.

THE COURT: All right. What we’re going to do is
take ourr recess for lunch.

During this recess, the jury is admonished not to
conversi among themselves or with anyone else on any subject
connected with this trial;

Or to read, watch or listen to any report of or
commentary on the trial by any person connected with this case
or by any medium of information, including, without
limitation, newspapers, television or radio.

We’ll start up at one o’clock.

{Whereupon, a lunch recess ensued.)
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LAS VEGAS, NEVADA, WEDNESDAY, JUNE 17, 1998, 1:20 P.M.

-000-

THE COURT: Let the record reflect the presence

of the parties, the attorneys and all the members of the jury

panel.

Where is the witness?

Take the stand.

Were you done?

MR. PALLARES: Yes, your Honor.
THE COURT: Cross-examination.

MS. LOWRY: Thank you, Judge.

CROSS-EXAMINATION

BY MS. LOWRY:

1.
1996 whan

A

Q.
case?

A,

Q.

Mr. Garcia, you were called back in November of
Detective Anderson investigated this case?
Yes.

And she met with you to talk to you about this

I met with her.

And when she met with you, she had another police

officer there who spoke Spanish?

A

Yes.
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Q. And so your conversation was interpreted so that
you could understand everything that she talked to you about?

A. Yes.

Q. And at that time, on November 18th of 1996, she

told you what the allegations were in this case, didn’t she?

A, Yes.

. And she told you what Crystal was saying?

A. Everything Crystal said, yes.

Q. And she gave you an opportunity to tell your side

of the story, didn’t she?
. Yes.

THE COURT: Excuse me. Approach the bench.

{Whereupon, a bench conference ensued.)

BY MS. 1.OWRY:

Q. So you had an opportunity to tell Detective
Anderson your side of the story?

. Yes.

Q. And you had an opportunity to tell her about your
relationship with Crystal?

I, What relationship are you referring to?

Q. The relationship that you described as getting
along very well with Crystal.

h, I didn’t say that I got along very well with
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Crystal. I said that I got along very well with the family.

Q. Did you say that Crystal got along very well with
you?

A Yes.

Q. So did you and Crystal get along very well?

h. I don’t know where you are leading with this.

0. I’'m asking you guestions, and you answer the
guestions.

You got along very well with Crystal?

A. Yes.

Q. And that’s what you told Detective Anderson?

A, Yes.

Q. Never, in your conversation with Detective
Anderson, did you say that Maria Ingram was upset or was
pressuring you or was jealous of your girlfriends.

A. Because she never asked me about that.

Q. And you didn’t think that that was important to
tell her about that?

h. I was only answering the questions she was asking
ne.

Q. And she asked you how you had gotten along with

Maria Ingram and her children, correct?
k. Yes.
Q. And you never thought that it was important to

mention to her at that time during the investigation that you
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had cut off your friendship with this family because of the

pressures and jealousy you felt by Maria Ingram?

n
(]

h. As I told you, she never asked me anything
personal..

Q. She never asked you anything personal?

h. No.

Q. She didn’t ask you about your family?

A. About my family? No.

0. She didn’t ask you about your children?

Ao Whether 1 had children.

¢. She didn’'t ask you how you spent your time or who

you lived with, things like that?

h. Yes, she asked that.

Q. When you talked to Detective Anderson, you never

told her that Crystal had spent the night twice, once in April

and once in June?

F N I told her. If she didn’t write it down, it’s
not my fault.

Q. When she spoke to you, she had someone typing
everything that you said, didn’t she?

P Yes.

Q. And, in fact, she had you initial every one of
your answers during the interview, didn’t she?

k. Yes,

C. And what you told her during the interview was:
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You thought Crystal had stayed the night one time, and you
weren’t sure if she had stayed the night with you a second
time.

AL I didn’t tell her -- I told her that she spent
the whole night.

Q. What I’m asking you is, is you never teold her the
specific months?

A No, because I did not remember.

Q. But you remembered on direct examination.

A He didn’t ask me anything about that.

Q. Do you recall testifying just about an hour and a

half ago that Crystal spent the night, you were sure, in April
and then again in June?

i The first night -- the first time was in April
and the second one was no later than June.

Q. But when you talked to Detective Anderson in
Novembel: of 1996, the same year that these things happened,
you couldn’t recall how many times Crystal had stayed the
night, and you couldn’t recall the months that she had stayed
the night, correct?

A, I told her it had happened between April and
July.

Q. Now, you testified that there was a time that
Crystal walked into your bedroom while you were watching a

pornographic movie?
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h I didn’t say she came in. I said she pushed the
door.

Q. After Crystal pushed the door, did she come into
your room?

M. Ro.

0. Where were you watching the pornographic movie?

M. In my bedroon.

Q. And is there a TV in your bedroom?

A, I had two.

Q. Two TVs in your bedroom?

Ah. Yes,

Q. And you alsc had a VCR in there?

k. I have two.

Q. And so it would be in your bedroom on your TV in
your VCE that you would play the movies for the children?

A, Yes.

Q. And it would be on this TV and VCR in your
bedroom that you would play a pornography tape?

2. Not at the time that I was showing the children’s
movies.

G. That’s not my question.

My question is: If you were to watch a
pornography tape, it would be on the TV and played on the VCR
in your bedroom,

A. Yes.
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Q. And that’s where you would be if you were to
watch it., in your bedroom.

h. Yes.

Q. So are you telling us that the day that Crystal
pushed your door, that she didn‘t come in your room?

A, No.

Q. So she couldn’t have seen if you were watching a
pornography tape?

h. She saw part of it, because I did not lock the
door.

Q. How did she see part of it?

L. Part of the pornographic movie because -- she was

able to see before I closed the door.
. So she put her head around the door to look --
THE INTERPRETER: Counsel, could you repeat the
question?
BY MS. LOWRY:
Q. So she put her head around the door to look?
h. No. As I said, she pushed the door and it opened

completely.

(8 So the door opened all the way up?
h. Yes.

1. And she didn’t come into the room.
h. No.

. She just stood at the door.
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She was surprised by the movie I was watching.

Where was she standing when she saw the movie you

were watching?

A,

J.

When she pushed the door open.

Where was she standing when she saw the movie

that yoa were watching?

A,

I pushed the

time: Where

stayed there

Q.
pornographic
A.

2.

She didn’t stay there watching the movie because
door closed.

Mr. Garcia, I'm going to ask you for the third
was she standing when she saw the movie?

As I said, when she pushed the door open, she
right before the door.

Where is your TV set in your room?

It was in front of the door.

The screen faces the door?

Yes.

Where is the bed?

The bed is in the middle.

Does the bed face the TV and the VCR?

No.

What were you doing while you were watching the
movie?

Resting.

Now, the movie that you had on, what were the

people in the movie doing?

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER




