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1 A. What they do in a pornographic movie. I

2 assume -- I imagine we all know.

3 Q. It's what we all know.

4 . What were the people doing in the movie that you

5 were watching?

6 A. The woman was on her knees.

7 Q. And was there -- was the woman naked?

8 K . Yes .

9 t!. Was there a man in the movte?

10 n.. Yes.

11 Q. Was the man naked?

12 K. Ves.

13 C!. Was the >an doing something to the woman?

14 A. Ves.

15 ç!. Was the man having anal sex with the woman?

16 A. I wouldn't be able to tell you. I looked at it

17 and they were not doing that.

18 Q. khat were they doing?

19 n.. Sex.

20 Q. Would you get the pornographic movies from the

21 same place that you would get the kids' videos at the video

22 store?

23 A. As I told the detectivee I never rented

24 pornoqraphic movies.

25 Q. So that one was yours? ïou owned it?
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A. I borrowed it from a friend.

Q. How many did you have?

A . One.

Q. You said when Crystal pushed open the door, she

right away ran away?

A . She didn't run. I closed the door in front of

her.

Q. When you watch pornography: do you use the

pornography to get yourself aroused?

A . No .

(1. Do you watch the pornography to get your partner

aroused?

A . No .

Q. Vou watch it because the acting is so good and

the plots are so complicated?

MR. FALLAQES: Objection, your Honor;

argumentative.

THE COURT: Sustained.

MS. LOWRY: I#n sorry. I didn't hear it.

THE COURT: I sustained the objection.

BY M:. IX WRY :

(b So you watch pornography to rest?

A. Not all the time.

Q. At night before you qo to bed, do you sometimes

watch pornography to relax?

YVONNE M . VALENTIN , OFFICIAL COURT REPORTER
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l A . No.

2 Q. Vou only vatch tt ln the daytime?

3 L. No. As I told you: only once in a while.

4 Q. That wasn't my question. My question Was: Do

5 you ever vatch it at niqht?

6 THE COURT: I think he answered that one.

7 MS. LOWRY: He said no. And then I said -- I

8 asked if he watched it in the daytime.

9 THE COURT: I think that was the answer, he only

10 watched it in the daytime.

11 BY MS. LOWRY :

12 ç!. Do you only watch it in the daytime?

13 A. I watch it when I come home tired: to rest, to go

14 to sleep.

15 Q. Mr. Garciae do you only watch it in the daytine?

16 %. As I said, I have no set time to watch it.

17 Q. So you watch it in the daytime or you could watch

18 it in t/e nighttime?

19 '.. Depends.

20 Q. Did you watch that movie -- did that happen

21 before -- before the night Crystal stayed over or after?

22 A.. Before.

23 Q. Did it happen the same day?

24 > . No .

25 Q. Do you recall the day that the police offtcers

YVONNE M . VALESTIN, OFFICIAL COURT REPORTER
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came ouk to the apartment conplex after Alejandra called 911?

A. Not the exact date.

But you remembered that the police came out?

A. Ves .

Q. And the police talked to you for a little bit?

2t. Juat enough to ask me for my information, my

date --

Q. And information would be: What's your name?

A . Yes.

Q. And what's your Social Security nunber?

Ves.

Q. And you lied.

J.. No, because I gave them my ID, my license: the

telephone number where I work and my Social Security.

(!. So you didn't originally tell the police a wrong

name and a Wrong Social Securtty number?

A. At no time.

Q. You mentioned in direct examination that there

was a time that you wouldn't let your okn kids come over

because there were only nen in your apartment?

â . Correct.

ç. And you had a concern about, particularlyl your

daughter being around males.

A. Not especially for my daughter, for all my

children.
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1 Q. So you had a concern about your children being

2 around adult males?

3 A. No, because I always told them to play with

4 children.

5 Q. There were a lot of times that you would keep

6 your own daughter inside and let your boys go play outside

7 because you didn't want your dauqhter being around boys or

8 men, correct?

9 A . No.

10 (1. Mario lived with you: didn't he?

11 A. He didn't live exactly with me. He lived in the

12 living room.

13 (!. Was your livinq room in your apartment?

14 n%. Yes.

15 Q. Mario knew what yQu did to Crystal, didn't he?

16 MR. PATJADESI Objection; that calls for

17 speculation.

18 MS. LOWRY: If he knows.

19 MR. PALLAQES: Also, your Honor, I object on the

20 grounds that it's vague. She's asking what he did to Crystal.

21 That's epbiguous.

22 MS. LOWRV: Oh4 1:11 be specific.

23 THE COURT: All riqht. Veah. Well. Go on.

24 BY MS. IOWRY:

25 ç. Mario knew that you sexually assaulted crystal,

YVONNE M . VALENTIN: OFFICIAL COURT REPORTER
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didn't te?

n.. How could he know if I never talked to hi> at any

time -- I never talked to him.

Q. What's Mario's last name?

I.. ïou should ask Maria that.

Q. No. I?m asking you, Mr. Garcia.

A. I told you he was not my friend. He asked ne

permission for him to stay in my living room.

Q. Mr. Garcia, my question to you was: What is

Mario's last name?

1i. don't know .

Q. Mario lived with you at your house. correct?

A. Yes.

(!. How long did he live there?

A . About two or three months.

Q. Where is Mario nok?

A. I wouldn't be able to tell you.

(b ïou talk about Germina -* I'm sorry. Is she your

girlfriend or your wife?

A. For us Latins, the woman that lives with you

already is your wife.

q. Okay. 1:11 refer to her as your wife.

You said that you started dating her in September

of 19970

A. :96. That's when I met her. That's when we

YVONNE M. VALENTIN , OFFICIAL COURT REPORTER
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l started .

2 Q. So you made a mistake when you said that you had

3 started dating her in *973

4 A. I think you understand it better than I do.

5 Q. Germina ts very devoted to you?

6 A . I can sa
-
y---that I love her and she returns that

7 love.

8 Q. You said that you refer to people that you live

9 with as your wife?

10 h. Yes.

11 ;. And when did you live with Germina?

12 #. Within a month of having met her.

:3 D. And has she always referred to herselr as your

14 wife?

15 #. Yes.

16 :. Now, in April -- okay.

17 You see Gernina almost every single week,

18 correct?

19 A. You say April?

20 :. I saidl You see Germina almost every week.

21 :. Not every week.

22 :. You see her fairly often?

23 A. ïes. . ..
. .- y 

'xx

24 ze Q. And now last April, 1997, you sent Gernïna on a E

25 1z le mission for you.
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A. No. I never sent her .

Q. ïou never sent Germina With a messaqe to Maria

Ingram Lo tell Crystal not to testify?

A. One thing ls I sent a message to the family that

stayed with the apartment, to give it Eo Marta.

Q. Fart of the message that you sent to Marla was to

tell her nine year old child not to testify aqainst you,

correct?

N. No.

ïou mentioned that you went to Mexico on vacation

sometines, correct?

à. Yes.

:. And that was during the time that you lived on

Ellis street?

K. Yes.

Q. What kind of things did you do in Mexico?

I went to visit my mother's grave and see my

other brothers that I have in Mexico.

Q. Did you qo to Tijuana when you went to Mexico?

A. No .

Q. What parts of Mexico would you go to?

A. Jalisko (ph) and Muchocana.lph)

Q. Remember when you talked to Detective Anderson,

that one of the thtngs that you said was that you have paid

money to be with women?
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I told her I had no reason to have sexual

relations with children seeing as I had money to pay for a

prostitute.

Q. In fact, you prefer to pay for sex vlth Mivqkns;

isn't that rlqht?

A. Why do you ask me that question?

Q. Because I'm the DA and I get to ask you

questions.

A. Well, if you#re talktng about buytng virglns, Irm

not a maniac.

Q. My question is: %ou prefer to have sex Vith

virgins?

A. I do not.

bid you ever say that you like to go to Mextco

and pay to have sex with virgins?

A. I've never said anything like that.

Q. Pretty safe to assume that a nine year old kould

be a virgin?

MR. PALTARES: Objection: your Honor.

THE COURT: Sustained.

BY MS . LOWRY:

Q. Now, when Crystal spent the night at your house,

she slept in your room.

h. Yes.

Q. So that was correct when she said that?

YVONNE M . VALENTIN? OFFICEAL COURT REPORTER
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Yes.

Q. And at night, when yourre sleeplng in your room,

you close your door, don't you?

Yes.

Q. XQu vant prlvacy?

A. Ves.

Q. Did you say when you Were lying in your bed

watching your movie that you had your door closed?

A. I wasn't in my bed.

Q. My question kas: When you were watching the

movie in your bedroom, you had your door closed?

A . Yes.

Q. Crystal slept on your bed?

A . Yes.

Q. When Crystal stayed over that night, she had on

shorts and a little blouse and underwear: correct?

A. No, she didn't have a blouse. She had shorts,

sort of like the ones she came to court in yesterday.

Q. What did she have on?

A. Almost the same thing that she had on yesterday.

Q. And she vore underwear?

A. I wouldn't be able to tell you.

Q. And you Watched movies vhen Crystal vas there:

correct?

A. With ny children.
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Q. Now, during the tine that you spent with Crystal l
I

and her family, you knew that Crystal's mother was sick?

Yes.

Q. And you knew she was sick because you gave her

rldes to dialysls?

A . Ves.

Q. And you knew she was sick because you knev she

had been in the hospital?

A. Yes.

And you knew that one of the scariest thàngs for

this nine year old child --

MR. PALLADES: Objection, your Honor; she's going

for speculation.

THE COURT: Sustained . You have to lay the

proper foundation.

BY MS. IO WRY:

Q. Vou spent tlme vtth Crystal at your house, didn't

you?

A. Not with Crystal.

Q. Did you testify on direct that Crystal and her

mother and her family were at your apartment almost on a

constant basis?

2. . Yes .

Q. And so you spent time With Crystal?

With Crystal -- I've already said I was never
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1 alone with Crystal.

2 You knew Crystal was afraid of her mother getting

3 sick.

4 You knew that?

5 Not as far as I know.

6 Q. In your experience as a parent, do you think it

7 would ba scary for a child if their parent got ill and died?

8 h. They would not be scared because they don't

9 think.

10 Q. Children donrt think?

11 k. They don't think of the bad that can happen.

12 They think of the good things that Ehey have done or the bad

13 things that they have dono to them.

14 :. So you don't think children get scared?

15 #. Some.

16 MS. LOWRY: 1:11 pass the vitness.

17 THE COURT: Redirect?

18

19 REDIRECT EXAMINATION

20 BY MR. PALTAQES:

21 Q. Jose: vhen you gave your statement to Detective

22 Anderson, did you ever tell her that you would pay to have sex

23 with virgins?

24 h. No, I never said that.

25 Q. And in 1996, did you ever give rides to Maria

YVONNE M . VALENTIN , OFFICIAL COURT REPORTER
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1Ingram t.o dialysis?
J& . Y' es .

Do you remember how many times or how often you

would tatke her?

A. Once or twice a week.

MR. PALTADES: Nothinq further.

THE COURT: Anything else?

MS. LOWRY) No.

THE COURT: All right. You're excused, sir. You

may take your seat.

call your next witness.

MR. PALLKRES: Geraldo Garcia.

THE COURT: Geraldo needs a Spanish interpreter?

MR. PALTA QES: Yes .

GERALDO GARCIA,

called as a witness herein, having been first duly sworn, was

examined and testified as follows:

THE CLERK: Please state your name and spell your

last narle for the record.

THE WITNESS: Gerardo is G-e-r-d-o -- G-e-r --

THE COURT: Excuse me. Vou?re not supposed to

testify. He is.

He didn't say anything, so youTre spellinq it and
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or by any Medium of information, including, without

limitations, newspapers, television or radio.

Werll take a 10 or 15 minute recess.

(Whereupon, a brief recess ensued.)

THE COURT) Let the record reflect the presence

of a1l the parties and al1 members of the jury panel.

state, call your next witness.

MS. LOWRY: The State calls Dr. Jay Johnson.

JAY JOHNSON,

called as a witness herein, havtnq been first duly sworn, was

examined and testified as follows)

THE CLERK: Please state your name and spell your

last name for the record.

THE WITNESS: Jay D. Johnson; J-o-h-n-s-o-n.

DIRECT EXAMINATION

BY MS. '.K u Y:

Sir, what is your occupation?

A. I'> a physician and a professor of medicine of

pediatrkcs and pedicine at the University of Nevada School of

Medicine.

VVONNE M. VALENTIN , OFFICIAL COURT REPORTER
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l Q. How long have you been a physician?

2 A. Over 20 years.

3 Q. And what education do you have that enables you

4 to be a doctor?

5 A. Well, first, I trained in family medicine, and

6 then I 'zrained in pediatrics. I#m board certified in

7 pediatrkcs; and I'm ackually doubly board certified in

8 pediatrtcs.

9 I trained in a fellowship in adolescent medicine.

10 I have a fellowship tn addidtion medicine. and I've also

11 partialLy trained in dermatology and psychology.

12 Q. When did you get your initial deqree in medicine?

13 .k . 1978 .

14 Q. And where was that?

15 A. Oklahoma.

16 Q. I need to ask you: You aren't dressed like a

17 doctor.

18 Why do you have the capouflage stuff on?

19 A. I'm currently on active duty at Nellis Air Force

20 Base.

21 Q. And what do you do for Nellis?

22 A. Well, I'm a hospital -- I#m the second in command

23 of the Hevada Air National Guard. I'm What's called the Chtef

24 of Hospital Services-professional Services; and so I#m

25 providing that for Nellts at the present time.
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1 And I#m also providing education for the

2 physickatns and the nurse practitioners and the other people in

3 the hospital, specifically on pediatric psychiatry and abuse.

4 Q. Presently, do you hold more than one position or

5 do you have more than one job?

6 A. I have many different jobs and positions.

7 Besides being a professor with the School of Medicine, I also

8 am the director of adolescent medicine for not only the school

9 of medicine' but for the University Medical Center here in

10 southern Nevada.

11 I#m also the medical director at Southern Nevada

12 Chlld and Adolescent Mental Hea1th Services out on Jones and

13 Qharleston. I have two tn-patient psychiatric units there.

14 I#m the medical director for the Huntridge Team

15 Clinic over on Maryland Parkway. I'm also the medical

16 director of the Sierra Nevada Job Corps Center in Reno.

17 And last, but not least, I'm the medical director

18 and supervisor for the State of Nevada Sexual Abuse

19 Investigative Teams, b0th here and in Reno.

20 Q. Could you tell us about that, the sexual abuse

21 investigation teams? What is the one here called?

22 A. The one here is called SAINT. It's over at Child

23 Haven at Pecos and Bonanza, just north of there, and it stands

24 for Sexual Abuse Investivative Team is What the acronyp is.

25 The one in Reno ïs called the same thing. It's
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1 at Washoe Medical Center. And both units are essentially

2 exactly the same; we use the same forms, sape format.

3 I do the review of all the records from b0th

4 areas, and we basically see every sinqle child or adolescent

5 who has been potentially sexually abused in the state of

6 Nevada. I review every one of the cases and have done so

7 since 1991.

8 Q. Since 1991, in b0th southern Nevada and northern

9 Nevada?

10 A . Yes.

11 Q . And when you say you review essentially al1 of

12 the cases, tell us what a review ts, what you do.

13 A. Okay. Either I see the child myself or one of

14 our other medical care providers sees the child. That could

15 be either a physiclan or a nurse practitioner.

16 And once the child has been seen, not only for

17 the historical information that's contained in the chart, but

18 also for the physical examination, to include the sexual

19 examination, that's all videotaped by what's called a

20 culpascope.

21 And a culpascope is an instrument that allows

22 magnification of the area around the vagina or the penis or

23 the recuum, or wherever werre happening to be looking aty and

24 we can videotape throuqh that culpascope for an accurate

25 record of what the exam looked like at the time the examiner
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l was doinq it.

2 What I review with the entire team. on at least

3 an ever'f two week basis is each one of these records, each. '

4 one of zhe video tapes. I listen to the examination report by

5 the indkvidual that di4 the exam; look at the videotape and

6 see whether or not I aqree with the findings: and almost

7 always I agree.

8 I've had very little dlsagreement because our

9 people are trained extensively and trained by the same people

10 in soutaern california and central California. So we do thtnk

11 very muah the same vay.

12 Q. Talking about the culpascope. is that an

13 instrupant that goes instde a child's body?

14 K. Oh, derinitely not. The one thing we don't want

15 to do in an examination is to cause further victimization. So

16 this is an external instrument: much like binoculars, on a

17 stand, and it stays quite a distance from the child and there

18 is no touching of the child by the instrument whatsoever.

19 And to add to that: the exaniner only touches the

20 child externally on the skin, on the outside.

21 Q. Approximately how many child sexual abuse

22 examinations have you been involved in or revieved?

23 A. I stopped counting at 10:000. I assume past that

24 point, it didn't really make too much difference, so qreater

25 than 10,000.
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l (?. Would those exams be exclusively in the state of

2 Nevada or have you also worked in this field outside the state

3 of Nevada?

4 A. I was the chtef of Adolescent Medictne and Child

5 Protect.ive Services at Wilford Hall, which is the world's

6 largest Air Force center in San Antonioy Texas -- it's

7 actqally at Lackland Air Force Base -- besides being qualified

e in reviewing examinattons in California, Colorado: Eansas,

9 Missour.'. and Texas.

10 Q. And when you say you were qualified in those

11 states, are you talkinq about being qualified as an expert in

12 court in the field of child sexual abuse examinations?

13 A. That's correct .

14 MS. LoWRï: Xour Honor, at this polnt, I would

15 offer Dr. Johnson as an expert in the area of child sexual

16 abuse examinations.

17 MR. PALLADES: No objection.

18 THE COURT: All right. That will be -- the Court

19 will recognize the doctor as an expert.

20 BY Ms. LOWRY:

21 Q. Dr. Johnson, could you describe for the jury

22 basically what a SAINT examination here in southern Nevada of

23 the child would entatl?

24 A. Okay. Basically, when ve see a child, they cone

25 in kith either a parent or with a guardian or a CASA Worker.

YVONNE M. VALENTTN, OFFICIAL COURT REPORTER
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1 Have you discussed CASA Workers?

2 Q. No. And when you use terpinology like that, I#n

3 going ta ask you to say what a CASA -*

4 K. A CASA worker is a court appointed worker to be

5 kith the child, and so they are a support system basically.

6 When the child comes in, we either get a history

7 on then that's detailed, or if they've already seen one of the

8 detectives and had an interview, then we pay or may not get as

9 ruch detail in the history because ke don't want to go over

10 the same thlng and traupatize the child further.

11 What we then do is we have -- our examination

12 room is actually quite attractive for children. We had an

13 individual come in and paint a number of Disney characters

14 over the walls, and it's -- really: it's very comfortable for

15 the child and they don't usually feel particularly threatened.

16 When they come in, we do an entire physical

17 examination on themy so we don't immediately come right in on

18 the sexual aspect of it because we don't really want to do

19 that. 4e want to make it seem like an entire exam which:

20 actually, it is, because we'd like to know that theyrre

21 heatthy otherwtsev

22 They get to choose whether they want the sexual

23 exam first -* and what I#m referring to is an examination of

24 the external qenitalia -- or whether they want to start out

25 vith the eyes: ears, nose, mouth and all the other things that
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qo alonçr with the physàcal exam.

During this time, the culpascope ls off, but the

interviewer and the examiner -- usually, there is only one

person in the room with the child unless the child chooses to

have someone else in. They have that choice as well.

During this time, the examiner is either asking

questions or not and is doinq the examination. Once ve get to

the examination of the genltalia: then we use two particular

positions that allov us to make a determination as to vhether

there hap been any possible abuse or not.

The first position is called supine, and the

child is on hks or her back on the table and, basically, we

get a vlew of the genitalia from that positton.

In this particular case, tf it's a Male, the

penis would be on top and the testicles on the bottom. And if

it's a female, the clitoris is on top and the vagina on the

bottom.

Then they use another position that allovs

qravity to help us determine if there is enough -- especlally

hymenal tlssue, and that's the knee-chest position.

And we have them turn over and they get on kheir

hands ard knees, on their arms, and we can then get gravity to

pull the. hymen down and ke qet a much better view sopetimes

that it's actually nornal, khen in the supine position, it may

not loo: norpal.
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1 We like to be very thorouqh and we don't want to

2 pake an'f Mistakes in something this serious.

3 So once that's been done and it's been videotaped

4 and the examiner is finished, the examiner fills out the

5 record of the physical examination and the sexual examination,

6 and the child is either released, or anything further that

7 needs to be done is done.

8 Q. Was an examination done at the SAINT clinic here

9 on the child named Crystal Ingram?

10 A . Yes.

11 Q. And when was that examination done?

12 A. May I refer to the record that I have here?

13 Q. Would that refresh your memory?

14 A . Xes.

15 Q. Xes.

16 A. Thank you.

17 MS. LOWRX: Defense counsel, he's referring to

18 the SAINT report.

19 THE WITNESS: The date of the examination was

20 October 24: 1996.

21 BY MS. LOWRY:

22 Q. Could you tell us who conducted that examination?

23 A. Dr. Kevin Olson.

24 Q. And do you know Dr. Olson?

25 A. Oh# yes.
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l Q. And how long did Dr. Olson work at the SAINT

2 clinic d.oing exaws on kkds?

a K. For a few years.

4 Q. And did he work anywhere else in tovn?

5 >.. Yes. He was at sunrkse Hospital. He also saw

6 and took care of kids that were acutely sexually assaulted.

7 Q. Where is Dr. Olson now?

: A. He is in Huntrkdge, Alabapa.

9 ç!. And what's he doing in Huntridge?

10 A. He's doing the sexual abuse team in Huntridge --

11 Huntsville -- excuse me -- not Huntridge. Huntsville,

12 Alabama.

13 He's doing that, as well as working in the

14 emergency room, which is hàs primary specialty .

15 Q. When Dr. Olson did the examtnation of Crystal

16 Inqram, did he fill out a medical report?

17 A. Yes, he did.

18 ç. Did he also use the video culpascope when he did

19 the exam on Crystal?

20 z . Yes.

21 ç. So was there a videotape of that examination?

22 z . Yes.

23 ç. Have you had an opportunity to review Dr. Olson's

24 reports and the videotape of Crystal's exam?

25 A . Ves.
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1 Q. Furthermore, after the exams are done at SAINT,

2 is there some kind of review that yourre involved in in the

3 exams?

4 A. In this particular case, thts chart vas reviewed

5 tn what we call peer review on the 30th of October: six days

6 later; and it was reviewed by the entire team, which, at that

7 time, consisted of two other nurse practitioners and the

8 administrator and the assistant administrator and myself.

9 So there was four medical care providers in

10 there/ and what we did was review all the cases from the

11 previous two weeks: this being one of thep; and, at that tiae,

12 it was played on our monitor, and we a1l looked at it and

13 determined if we agreed with the findings; and the provider

14 read us his findinqs from the chart.

15 And in this particular case, I siqned it without

16 questiolb because I agreed with the diagnosis.

17 Q. And you reviewed this and signed off on it in

1: agreement back on october of :967

19 A . That's correct .

20 Q. Before cominq to court today, did you reviev the

21 chart on this child, the medtcal reports and the video?

22 A. Yes, I did.

23 Q. Did you bring anything to court with you?

24 A. Besides a copy of the nedical record, I brought a

25 videotape with >e, which includes not only the videotape of
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I the vicukm, but also a videotape of a normal examination in

2 exactly the same age girl.

3 Q. And is it helpful to you to have a video of a

4 normal exam of a nine year old child in order to explain the

5 findings in crystal's case?

6 A. When someone hasn't seen an examination before,

7 it's difficult to make a comparison. Therefore, it makes it

8 much claarer for someone to be able to see the differences

9 looklnq at a normal examination and then Crystal's examination

10 in this case.

11 Q. So in explaining that to the jury, you find using

12 that videotape to be helpful in explaining the differences to

13 them?

14 A. Most definitely.

:5 Q. Could you tell us what the results were in

16 Crystalfs examination?

17 A. Okay. The final page, which is page six of the

18 report: basically what was agreed upon was that there had been

19 hymenal trauma and that there were behavioral chanqes; and

20 that under ''Conclusionsyu there was clear evidence of

21 penetra'zing injury of the hymen, and that the findings were

22 consistent with her history, and that medical follow-up was

23 recomxended for sexually transmitted disease testlng, and

24 psychological follow-up was recommended as well.

25 Q. Under the physical finding conclusions, how many
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potential conclusions are there there?

A. Okay. There is -- 1:11 go through them for you.

There is normal, Which would be the majority of

the casl's that we see. There is non-specificy whiçh indicates

that there is something there, but it's not necessarily a

finding because of trauma.

In other words, it could be simply because of

hygiene.. It could be because of a number of different thingse

but itgs not specifically dealing with trauna.

The next category down is d'suspicious for abusev''

and there are criteria that deal specifically with each one of

these areas. And I'> not going to go through that, because àt

geta to be very long and involved, but suffice it to say that

suspicious for abuse is enouqh more abnormal than a

non-specific to make you feel as though, by the criteriaz that

it's potentially because of abuse.

The next category is ''suqgestive of abuse or

penetrationy'f and that is even stronqer evidence, but not

clear evidence of penetration. That might be scarring; it

might be some diminished tissue without absent tissue. There

are other things that go on with that as well.

And the final one is ''clear evidence of

penetrating inlury'' and that's -- that goes along in Crystal's

Case .

Q. Would the videotape help us what the clear
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evidence of penetrating injury was to Crystal?

A . Yes.

Q. Did you put it in the VCR?

A. Vese I did.

Q. What comes first on the vtdeo, Crystal's exao or

the norl&al exam?

A. The normal exam comes first; it's relatively

short. And then Crystal's exam comes immediately after that.

The nomaal examination does not have a patient indicator on

it, for privacy. Crystal's exam: however, is labeled and

labeled throughout the examination for verification.

Q. Okay. Do you have that laser pointer gave you?

A. Yes: I do.

Would you like me to come up?

Ms. LOWRYI Judgey can he stand in a position

where he can kind of at least use the laser pointer?

THE COURT: Does it have to be that close over to

the jury?

MS. LOWRY: Well, the TV is not real big.

THE COURTI Turn lt on and let's see how we can

do it here; and they can let ne know when they can't see it.

THE WITNESS: May I leave the box?

THE COURT : Yes.

Is it running?

THE WITNEES: It's not running, but I put it on
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l pause and they can see the picture.

2 MS. LOWRY: Procedurally: the videotape has been

3 marked as State's proposed Exhibit 12, and I would move for

4 its admission.

5 THE COURT: Any oblection?

6 MR . PALTAKES : No: your Honor.

7 THE COURT: It will be admitted.

8 (State' s Exhibit 12
admitted into evidence . )

9

10 THE COURT: Can all you rolks see that picture?

11 A1l right .

12 THE WITNES: : First of all , let me explain to you

13 what you ' re looking at# because you probably have absolutely

14 no idea.

15 This is -- I 'm just trying to stay out of

16 everyone 's way here.

17 This is a very close upshot of what we call the

18 introitus or the entrance to the vagina . This area that I 'm

19 indicating in here is actually the vaginal wall. That's

20 totally inside the vagina .

21 Thts tissue riqht here is the hymen, which is

22 like .-- it # s very much like a curtain across the opening of a

23 door . If you took a sheet and put it across the lower

24 two-thirGs of that door over there , that' s basically what a

25 hymen is . And in order to qet through the door
. you either
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have to remove it or you have to go through it. And that's

basically what tears the hymen.

THE COURT: Now: it doesn't cover the whole area:

does it'?

THE WITNESS: It can. In certain cases, it can

actuall.? completely cover it and allow no opening whatsoever.

So it's extremely variable. There always is a hymen; that's

not an issue. But there are different forms of hymen.

THE COURT: All right. Go ahead.

THE WITNESS: So# basically, out here -- this is

the exalniner's gloves. We use latex gloves -- and the

examiner has ahold of what's called the labia or the eleshy

tissue that's on either side of the opening to the vaqina.

And the way we do the examtnation -- and this is

in a supine position, so this is vith the individual, this

particular girl: whkch is not crystal Inqram, on her back.

And we have them do basically like a rroq leg

position, where they let their knees fall apart and then we

qrasp the labia between the foreftnger and the thumb and

gently pull towards you and out.

And it's not painful. I've asked. I mean,

obviouslyy I wouldn't know myselfy but I've asked, and it's

not an issue as far as pain or discomfort goes.

What it allows the introitus -- which is this

whole open area -- to do is open up and 1et the hymen spread
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1 apart so you can see vhether or not it has -- as in this

2 particular case here -- a nice sharp, clear edge.

3 And thts nice sharp, clear edge does not allow

4 you to see into the base of the floor of the vagina, which is

5 dovn behind it. It's as if -- okay. You can't see my hand at

6 the present time. That would be on the backside of the hymen.

7 In order to see my hand: youed have to look over

8 the top and uown in# and that's basically what werre looking

9 at there.

10 So the posterior vaginal wallz which is back

11 there, could also be considered the floor in front of you that

12 you can't see. That's basically how I#m going to explain

13 this.

14 So we look for whether or not there is sufficient

15 hymenal tissue and vhether it's got a nice sharp edge like

16 that one does; whether there is sufficient tissue to keep you

17 from being able to see the floor of the vagina; and whether or

18 not there is any unusual blood vessels; whether or not there

19 is any anusual or scar tissue whatsoever.

20 And scar tissue, slnce there isn't in this

21 particular picture, kould simply look like a very pale area.

22 The bload vessels might not go into it very well. And:

23 sometimes, it's very subtle; sometimes it's very pliant, but,

24 in any event, the tissue is very, very flexible and very

25 distingaishable. And you will see it -- when I turn the
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l pachtne back on, yourll notice how much lt moves around. It's

2 very fluid and very flexible tissue.

3 You can see again, the vagina has little vings

4 that are folding inside. It's very, very elastic tissue. And

5 this other hole up at the top, that's the urethra right there.

6 The clitoris would be right up at the very, very

7 top and the rectum would be clear down here, below the bottom

8 of the Naqina.

9 And what yourre seeing ls the tissue just simply

10 flopping around and making its way fron side to side. And

11 this is just to show you how incredibly elastic this tissue

12 is.

13 But bear in mind, when you see the other film,

14 hov much tissue was therey because on the other film, you

15 won't see that.

16 Am I in anybody's way? Can you sae okay?

17 Okay. We also look at the rectal area; and when

18 we look at the rectal area, what we#re looking for is al1

19 these little folds that come out should be relatively regular.

20 And what I Mean by that 1s: One of them

21 shouldn't be considerably deeper than another. It shouldn't

22 go off zLt an odd angle. There is no reason for it to look

23 odd. Also, there is a developmental defect.

24 In this particular casee there is nothing to show

25 you here that's abnormal, because it's a normal film. But
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1 suffice it to say, that we look at the entlre area, and we

2 also look at the area between the rectum and the vagina as

3 well to make sure no damage has been done there.

4 This was --

5 Q. And what's that called?

6 A. It's a perineum. whfch is the area that a woman

7 is vithout to allov more space. She is now in the knee-chest

8 position, so she's on her hands and knees.

9 Q. This is still our normal --

lo A. This is still the norRal, thates oorrect.

11 And what yourll know is now the rectum is clear

12 up here. up above the top of khe screen: and here is the hymen

13 tissue; and it has a very, very sharp crescent shaped edge all

14 around .tt and there is quite a bit of tissue alk the way

15 around it.

16 You can still see into the vagina, but that's not

17 the issue. The issue is there is plenty of tlssue and it's

18 got a very, very sharpy clean edge all the way around.

19 Now We go to Crystal's exapination.

20 Nowy if yourll look here, youFll notice that you

21 can see directly into the posterior vaginal wall. It looks as

22 thouqh there is nothing there and. indeed, there is nothing

23 there; there is no curtain; there is no sheath.

24 There is nothing to block the viev of the

25 posterlor vaginal wall right there. So this is where the
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l hymen was, but is no longer.

2 THE COURT: Can I see that? Do you want to stop

3 it and turn it around so I can see that?

4 THE WITNESS : Sure .

5 Okay. Your Honor, did you see the normal?

6 THE COURT: Right. I know I've aeen a normal.

7 THE WITNESSI Here is where the hymen used to be:

8 rkght there. You can see directly into the posterior vagknal

9 wall. 1:11 run it for you in just a moment, but I?m just

10 trying to show you.

11 And, basically, there is just simply no tissue

12 around Lhere. This is the perineum: which goes into what's

13 callcd the fossa, and that goes directly into the posterior

14 vaginal wall, without anything going into the top of it.

15 And 1:11 run the video for you, and I believe

16 yourll be able to see that there is -- basically, werre

17 looking straiqht at the posterior wall. And it's also -- see

18 how square it ls? It's almost like a box. They#re not

19 supposed to be square. There are very feW right angles in

20 people's bodies.

21 Now, she's in the knee-chest position. Now: if

22 we couli see more tissue: this would be the position to see kt

23 in. As you will notice, it's still square, and that little

24 sort of a tongue-like thing that's coning down is a ridge

25 thates inside the vagina.
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l There is a ridge there that, because there is no

2 tissue, you can actually see one of the rtdges that goes into

3 the vaquna. Normally, you can't ever see that either so#

4 that's 'iust simply further confirmatkon that there is no hymen

5 leftp on this particular exam.

6 Here is the rectal exam, and there are no

7 abnormal findings on the rectal exam.

8 Would you like it replayed at all: your Honory or

9 is that sufficient?

10 THE COURT: That's sufficient.

11 BY MS. IX WRY:

12 l1. Doctor, let me ask you: When you are dealing

13 with trauma to children's hymens, is there any particular

14 positioning of the trauma that can be significant --

15 A . The *-

16 Q. -- or the placenent of the trauma?

17 A. I understand. The area that yourre askinq about,

1B I believe, is the area that ke look at -- if you look at a

19 clock face, and you put a clock face on the vaginal opening,

20 the area betveen three o'clock and nine oeclock -- in other

21 words, the lower section of the clock -- is the area that

22 we?re c4lncerned about, because: normally, it is not a

23 disrupted area. .

24 The area between nine o'clock and three

25 o'clock -- in other words, the upper half -- can have a lot of
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variations in this, developmentally; the lower half does not.

So we look specifically from three to nine

o'clock in the suptne position. And even more significantly

is the four-eiqht o'clock position. That area is basically

the area that we can call an abnormal with surety.

Q. And what portion of the clock vas crystal's

trauma in?

A. Let me verify the fact that it was five to seven

o'clock. Yes, it was, five to seven o'clock.

Q. And that positioning is siqnificant?

A. Ves, because that is the least likely area to

have an abnormality in it unless there was attempted or

successful penetration.

Q. Was her examination consistent with vaginal

penetration by an adult penis?

A. Yes.

Q. Vou mentioned that her anal examlnation was

normal.

h. Yes.

Q. Given tha history that there was anal

penetration, is that an unusual result?

A. Not at all. It depends on how cooperative the

rhild is. It depends on how adept the assailant is at leavinq

no knjuries; and, unfortunately, it has come to the point

where the Internet nov provides techniques on how not to leave
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l any evidence. So it's not somethinq that's difficult to fànd.

2 The assailant can use lubrlcation. The assailant

3 can do many different things to not leave any trace of injury.

4 The hymen is a more difficult thinq to not leave

5 a trace of injury on, as opposed to the anus, because if the

6 anus is penetrated slowly, there may simply be superficlal

7 tearinq of the tissue -- in other words, Just the very, very

8 top layer of the tissue -- and that will heal rapidly and

9 without scarring: oftentimes, so the fact that there was no

10 evidence found in this particular case was not unusual.

11 Q. The tissue around the anal area, is it

12 particularly elastic?

13 A. It's elastic as welle yes.

14 Q. So if the history was that there was no

15 lubrlcatàon used, but there was soma penetration and there was

16 pain, could you still have a normal examination?

17 A . Yes.

18 Q. The fact that the trauma to Crystal's hymen was

19 between the five and seven o'clock position, is that

20 conslstent with her being penetrated while she's laying on her

21 back?

22 A. It would be More consistent with her being

23 penetrated on her back, yes: because of the force involved.

24 If I can explain?

25 Q. Yes.
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1 K. It's -- a downward force is directed toward the

2 posterior area, and so the three to ntne o'clock position is

3 going to be the first area contacted and the most power

4 directed to that area, yes.

5 Q. Now, there was no history by this child that, at

6 the time of the sexual assaulte that she bled.

7 Do you automatically find that if a child is

8 sexually assaulted that theyrre going to bleed?

9 <. Not at all.

10 Q. And Vhy fa that?'

11 A. Agaln, because of the elasticity of the tissue

12 and the technique of the assailant. Some children have very

13 elastic hymens and don't bleed Whatsoever. Some have very,

:4 very fragile tissue and bleed easily. And it's slmply a

15 difference between individuals.

16 Q. So could you still have the results or Crystal's

17 examination where she had trauma to the hymen, but not have a

18 history of having bled?

19 h. Absolutely.

20 Q. The fact that Crystal delayed disclosing that she

21 had been sexually abused: in your traininq and experience, did

22 you find that unusual?

23 A. No. That's probably the very most common thinq

24 that ever occurs. In the vast majority of patients, they

25 delay the fact that theyfve been sexually abused: the
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l disclosure: and for various reasons. Normally, they#re either

2 threatened or they feel threatened or they sipply are

3 embarrassed. It's a number of different reasons for that.

4 Q. Could -- the fact that Crystal had none of that

5 hymenal tissue in the five to seven orclock position, could

6 that have been a pre-existing condition; and by that, I mean

7 could that have been some kind of birth defect where she was

8 born without a hynen or sopething?

9 A. No. There has been a number of studies done on

10 tens of thousands of newborn female infants, and there has

11 never been a female infant found yet without a hymen at birth.

12 MS. LOWRY: Thank you, Dr. Johnson.

13 1#11 pass the witness.

14

15 CROSS-EXAMINATION

16 B# XR. PALLAPESI

17 Q. Dr. Johnson, you mentioned that one of the

18 criteria about which *- one of the criteria which vould

19 indicate the amount of damage done to the anus would be

2n whethez or not the child vas cooperative; is that correct?

21 A. That's a potential difference, whether the child

22 is cooperative or not.

23 Q. I believe you mentioned whether or not the child

24 was cooperative and whether or not lubrlcation <as present,

25 correct?
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A. Anong other things: yes.

Q. Would you expect an uncooperative chtld to have

more damage to the anus than a cooperative child?

A. Not necessarily. It's not -- aqain, it involves

the indivldual and how elastic the tissue is and a number of

differeat things, so you could potentially have an

uncooperative child that wasn't damaged and a cooperative

child that was. It's extremely variable. I#m sorry I can't

answer that for you exactlyy but it's very variable.

Q. But. usually: there is some correlakion between

the amoant of tissue damage and whether or not the child was

fighting or resisting?

A. No. I canet say that.

Q. Then I'n not understanding your testimony about

how the lack of damage to this childgs anus is a fact -- is

affected by whether or not she was cooperative. I don't

understand.

A. Well, let me try to explain that. There is more

likelihood: as a single variable in multiple variants -- let's

say there are ten variables that are qolng to glve you damage

or no damage. okay? And I don't know that there are that

many, b'at let's just give a number of ten. Okay?

That one variable, of whether or not the child's

cooperative, if they are cooperative, they stand a less chance

of being dapaged from that one variable.
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If they are less cooperative, they stand a chance

of being injured hecause of that one variable -- more of a

chance af being injured.

But when yoq throw in all the rest of the

variables, you can't say that it makes a difference or doesn't

make a difference in this particular case.

':. Okay. Let's throw in two variables then:

Suppose you had an uncooperative child and no lubrication.

Would that child be more likely to exhiblt more

tissue damage?

A. Again, it depends on whether or not she just had

a bowel movement, whether or not *he assailant used a condom

that was already lubricated without havinq to deal with any

other lubrication.

There is, again: too many variables, buty yes, if

you said: given two children with exactly the same

variablas -- Which hardly ever exists -- but kf you said that

and you said which one would be more likely to show damaqe, it

would be the one who did not cooperate and lubrication wasn't

used.

Q. As far as hymenal trauma, is a child's

cooperation and whether or not there <as lubrication used also

factors in the amount of tissue damage that would be produced?

A. Not particularly. It's not as significant as the

end, althouqh, again -- and I#m not trying to avoid answering
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your question with a yes or no; it just isn't possible --

there is too pany variables involved.

And if you, aqain, used lubrication or if you

used cooperation from the victim, there might be less damaqe

in the hymen. It depends on what was used to penetrate the

hymenal opening.

Q. Was a peasurement taken of Crystal Ingram's anus

or drain opening diameter of it?

A. No. There was no need to because it wasn't

abnormat.

Q. So you don't have any way of judqing how elastic

it is?

A. No. We don't put anything inside of the rectum,

if that's what youlre askinq. That would be further trauma

added to the child.

Q. Well, was a measurement taken of Crystales

vaginal opening?

A. No; no. That's not something that is standard

practice, nor is it in the literature that that's significant.

Q. #ou testified that psychological follov up was

recommended?

A. ïes .

Q. Do you know if any counseling or anything was

done?

A. I have nothing further after these records to go
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by' nO.

I note that you revieked Dr. Olson's records and

signed off your agreement with your observations?

A. That's correct.

Q. In fact/ the whole team was tn agreement with his

observations?

A. ïes.

Q. Looking through his records, I noted that she was

ordered tested for HIV and RPR?

A . Yes.

Q. HIV is7

The human immunodeficiency virus or AIDS; and RPR

is a test for syphilis.

Q. Do you know what the results for those were?

A. They were b0th negative.

Q. And I also note that there was STD testinq follow

up.

Do you know if that vas -- I take it STD, first

of all, is sexually transmitted disease?

A. That's right: sexually transwitted disease.

Q. Was the presence of any sexually transmitted

diseases found?

A. There vas no tests done: and the two diseases

that we test for would be chlamydia and gonorrhea. Those

weren't done at the tipe of the examination because that's not

YVONNE M . VALENTIN . OFFICIAL COURT REPORTER
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a conmon practice to do. I do not know if she had any testinq

done after the examination.

Q. And also note that there was a whitish

discharge observed inside her vagina?

#. Yes.

MR. PALTADRS: Pass the witness.

REDIRECT EXAMINATION

BY MS . LOWRY :

Q. Dr. Johnson, the medicals indicate that the

whitish discharge could have been physiologic?

<. Right.

a. Nhat does that mean?

â. When girls are beginning to develop and go

through adolescence and qet close to menstruating, they

start -- the cells that line the vagina chanqe fron a flat

cell to a cell that looks like a column and that cell puts out

a mucous-like discharqe.

So practically every female of child bearinç age

has some sort of physioloqic or normal discharge. That

doesn't indicate that there is any disease processp sexually

transmitted diseases or anything else. Normally speaking,

especially at her age and her developmental statusy this would

be the 'nost likely thinq.

Q. I got to ask you: Do we consider nine year olds

XVONNE M. VALENTIN , OFFICIAL COURT REPORTER



222

l to be of child bearing age?

2 A. That's a good question. The beginning of

3 adolescence in females is normal as early as seven and a half

4 years of aqe. That doesn't mean theyrre child bearing at that

5 point: but it doesn't mean that they will potentially become

6 child bearing.

7 I guess what I#m referring to here is that a nine

8 year old could easily have a physiological discharge because

9 she has hormones in her system and her gonads are developinq

10 and her breasts are developing. That's perfectly normal for

11 her age group .

12 Q. The findings regarding the hymen, were those

13 findings consistent with the history that this was a one tiae

14 sexual assault?

15 A. There is no way to tell that by looking at the

16 examination, whether it was one time or Kany times.

17 Q. So not inconsistent with the history that it vas

18 one time?

19 #. Oh, it could have been one.

20 Q. Okay. If there were injury to the anal opening

21 or the anal tissue, how quickly could that injury heal?

22 K. Within a matter of days.

23 Q. And is it possible that the injury to her hymen

24 was some kind of -- what is commonly known as a straddle

25 injury?

YVONNE M . VALENTIN, OFFICIAL COURT REPORTER
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l A. No. A straddle injury: first of all, doesn't

2 affect the hymen by itself and no other tissue.

3 If she had a straddle injury, which, generally

4 speaking, is falltnq onto a bar or a fence or a bicycle -- the

5 center of a bicycle or something that qoes between the legs

6 forcefully and it's a long object that then produces injury --

7 normally, what we see there is bruising outside of the vagina ,

8 especially where the bony prominences are and, normally
, the

9 hymen is not affected at all.

10 If it Would be, you'd see damage considerably

11 more significant on the outside. And there is no indication

12 that she ever had a straddle injury.

13 Q. And regarding the ability Qf the anal tissue to

14 heal very rapidly, why is that, that that could heal in days?

15 h. Simply because of the blood floW to the area.

16 It's a very rich blood supply and it's sopething that,

17 physioloqically, is designed to heal quickly because it's an

18 area where a lot of bacteria exist, and you don't want to open

19 the skin where a lot of bacteria exist for a long period of

20 time or you risk systemic whole body infection.

21 Q. And could it heal without any scars or any kind

22 of --

23 *. Yes. That's been demonstrated.

24 MS. LOWRX: Thank you. Nothing further.

25 THE COURT: Counsel.

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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RECROSS-EXAMINATION

BY MR . '.PALLAKES:

Q. You say that the anus is very rich in &ts blood

supply?

A. Yes.

Q. Do you often find bleeding from the anus in the

case of sexual or anal intercourse between an adult and a

child?

You can.

MR. PARLAPES: Nothing further.

THE COURTI Anything else?

MS. LOWRY: Noy slr.

THE COURT: Dr. Johnson, thank you, sir.

THE WITNESS: Thank you.

THE COURT: Appreciate it.

Folks, it's almost 5:30, so werll take our

evening recess.

During this recess: youere admonished not to

converse among yourselves or with anyone else on any subject

connected with this trial;

Or to ready watch or listen to any report of or

commentzry on the trial by any pediun of information,

including without limitation, newspapers, television or radio.

And we#ll see you tomorrow morning at 10:30.

YVONNE M . VALENTIN, OFFICIAL COURT REPORTER
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2 2 5

l (Whereupon: the jury panel was excused
except f or one juror . )

2

3 THE COURT: Sir , the baillf f inf ormed me that you

4 thought you might have recoqnized or knew someone?

5 THE JUROR: #es , sir.

6 THE COURT ; Who is it?

7 THE Jtm OR: I believe that a woman that I teach

8 with at the Advanced Technology Academy , her husband has the

9 same nalne as counsel .

10 THE COURT : Pallares?

11 THE JUROR: I #ve never met her husband, but with

12 the saml: name and a1l of a sudden, I think he' s in law, it

13 ocçurs '7o me that -.-

14 THE COIm T: Is your wif e a teacherz Mr . Paklares?

15 MR. PALT.AAES ; My mother-in-law is .

16 THE COURT: Your mother-in-law is?

17 THE JUROR: Pallares? I #I: sorry . Her na>e is

18 Solaris .

19 (Whereupon, the juror <as excused . )

20 THE COURT: Just f or the record , the State had

2 l Qbjectedl and the Court allowed Mr . Pallares to ask the

22 defendalAt -- ask Miss Maria --

23 MS . TOGLIAW I : Ingram .

24 THE COURT : .*'. Ingram what the def endant sald

25 khen shd: went dovn and talked to hiM , and he said that he
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didn't do it.

And, of course, the State objected: saying that

was disallowable hearsay, which is probably correct. However,

the court allowed that in because she had gone down there and

made statements and talked to him and said that he could

have -- she asked him -- told him why -- and why had he done

it and &?hy she hit him and the guy was silent.

And it was the ipplication that it was

inculpatory that he miqht have done it and it was an

implication that he was being silent and had admitted to

having done something.

So that's why the Court allowed him to ask him

about whether or noty in fact, he had denied it. So that was

the reason for that.

And I know that Miss Lovry had nade the objection

again at: the bench: and I forgot to brinq it back up because

we were talking about something else.

So that's why the Court did it. All right?

We#re in recess.

(Proceedings recessed untll Wednesday,
June l7g 1998 at 10:30 a.n.)

ATTEST: Full, true, and accurate transcript of proceedings.

YVONNE M . VALENTIN , CCR 342
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1 itttorney ; Distric.t Court, Ckark County , Nevada .

The State of Nevada, Plaintif f , versus Jose Lopez

(iarcia t Def endant; Case Number C142741 ; Department

4 Ilumber 8 , Docket M.

Information: State of Nevada, County of Clark;

6 lltewart L . Bell , District Attorney, within and f or the

(zounty of Càark, State of Nevada # in the name and by

8 lihe authority of the State of Nevada , informs the

9 (zourt:

10 That Jose Lopez Garcia , the def endant above

11 llamed , having committed the crimes of sexual assault

12 llith a mknor under 16 years of age, f elony , NRS 2O0 . 364

13 ltnd 200 . 366 , lewdness with a child under the age of 14 ,

14 lr.elony , NRS 20l . 230 , and chi ld abuse and neglect y gross

15 Ilisdemeanor, NRS 200 .508 , on or between April 1996 and

16 Iieptember 1996 g within the County of Clarke State of

17 llevada # contrary to the f orm, f orce and ef f ect of

lB trtatutes in such cases made and provided : and against

19 lihe peace and dignity of the State of Nevada:

20 count 1, sexual assault with a minor under 16

2 1 h'ears of age: Did then and there willf ully , unlawf ully

22 eknd f eloniously sexually assault and sublect Crystal

23 l'.nqram, a f emale child under 16 years of age , to sexual

24 Itenetration, to wit: Sexual intercourse, by inserting

25 ttis penis into the vagina of said Crystal Ingram ,

YVONNE M . VALENTIN , OFFICIAL COURT REPORTER
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l against her will or under conditions in which the

2 defendant knew, or should have known, that the said

3 Crystal Ingran was mentally or physically incapable of

4 resisting or understanding the nature of defendantgs

5 conduct.

6 Count II, sexual assault vith a minor under 16

7 fears of age: Did then and there willfully
, unlawfully

8 znd feloniously sexually assault and subject Crystal

9 Ingram, a female child under 16 years of age to sexual

10 'penetration, to wit: Anal intercourse
. by inserting

11 his penis into the anal opening of the said Crystal

12 Inqram against her will, or under conditions in which

13 defendant knev, or should have known, that the said

14 Crystal Ingram was mentally or physically in
capable of

15 resisting or understanding the nature of th
e

16 defendant's conduct
.

17 Count 111, sexual assault vith a nànor under 16

18 rears of age: Did then and there willfully
, unlavfully

19 and feloniously sexually assault and subject Crystal

20 lngram, a female child under 16 years of aqe
e to sexual

21 penetration: to wit: Digital penetration
, by inserting

22 kis finger into the vagina of the said Crystal I
ngram

23 aqainst her w:ll, or under condittons in vhich the

24 defendant knew, or should have known, that the said

25 Crystal Ingram <as mentally or physically i
ncapable of

YVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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1 resisting or understanding the nature of defenda
nt 's

2 zonduct.

3 Count IV , levdness with a child under the age of

4 l4: Did then and there willfully
, lewdly, unlawfully

5 ;nd feloniously commit a lewd or lascivious act vith

6 Che body of Crystal Ingram, a child under the age of

7 t4, by fondling and/or touching the said Crystal

B ïngraa's breast with the intent of arousing: appealing

9 '7o or gratifykng the lusty passions or aexual desires

10 of said defendant or said chlld.

11 Count M g child abuse and neqlect: Did willfully
.

12 unlaWfully and knowingly neglect
, cause or permit a

13 child under the age of 18 years
, to wit: Crystal

14 Ingram, beinq approximately nine years of aqe
, to

15 lluffer unjustifiable phystcal pain or mental suffering

16 or by permitting the said Crystal Ingram to be placed

17 :.n a situation Where she miqht have suffered

1B unjustifiable physical pain or mental sufrering
, by

19 l'.orcing said Crystal Ingram to watch pornographic

20 novies.

21 Stewart L . sell, District Attorney, by Teresa M .

22 Lowry, deputy District Attorney
.

23 To which, the defendant has entered a plea of not

24 guilty.

25 THE COURT: All riqht
. Thank you, Miss Clerk.

YVONNE M. VALENTIN , OFFICIAL COURT REPORTER
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l testimony is that they don't know exactly when this occurred

,

2 and what the State is elicitinq from this witness is the fact

3 that the conversation she had was the first time that there

4 was disclosure, that this child ever told, and that's the

5 stress of the event.

6 THE COURT: No. First of all, as I understand

7 it, this happened quite a while before she told; is that

8 correct?

9 THE WITNESS: Uh-huh .

10 THE COURT: Is that right?

11 THE WITNESS: Well
, we donrt know when it

12 happened. That was the first time she told us.

13 THE COURTI And it wasn't like -- was it a week

14 before or had it been more than a week before?

15 THE WITNESS: I think it was later than that.

16 THE COURT: What do you mean later?

17 THE WITNESSI She didn't told us right away
. We

18 didn't know until a couple months maybe.

19 THE COURT: A couple ponths.

20 So khat can't be an excited utterance if it

21 happened -- the kncident happened a couple months before
, so

22 you have to find another exception.

23 MS. TOGLIATTI: Well
r Judge: the State's

24 positiolb just for the record, is that in this type of case,

25 where a chtld delays disclosure: when she finally does tell,

VVONNE M. VALENTIN, OFFICIAL COURT REPORTER
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LAS VEGAS: NEVADA, TUESDAY, JUNE 16, 1998: 10:15

-ooo-

(The following proceedings were had in open
court outside the presence of the jury:)

THE COURT) Let the record reflect the presence

of the iefendant with his attorney; representatives of the

State .

MS. TOGLIATTI: Your Honort at this ti>e: the

State wnuld like to make a record and a motion regarding the

defense witness list.

Basically, the State was -- a witness list was

filed wtth our office late Thursday afternoon and received by

the attorneys Friday -- obviously, not 21 days before trilt

that listed 11 witnesses; and Mr. Pallares indicated that his

investiqator would be available to talk to us about those

witnesses, and Mr. Levin was kind enough to talk to us on

Sunday about these witnesses.

On Sunday afternoon, or I think like about noon,

he -- Mr. Levin briefly Mentioned
, kell, we might be calling

his sisters, too, names not in the wltness list. He also

mentioned a neiqhbor that they had spoken to .

And then yesterday afternoon, as we were picking

the jury, we saw a witness list, which ve don't have a copy

of, which apparently has five additional witnesses on it the
#

?VONNE M . VALENTIN, OFFICIAL COURT REPORTER
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l three sisters and two more witnesses, apparently, neighbors,

2 to attauk the character of the nine year old victin in this

3 case.

4 The problem the state has is: First of all
, the

5 three slsters certainly aren't nek witnesses: that there is

6 some reitson we shouldn't know about Ehem except as werre

7 picking a jury. He's certainly known about these witnesses

8 his whole life.

9 And these neighbors, we have no statements from

10 these people; we have no information as to these people. We

11 just knov he's going to call then and we know it from

12 yesterday afternoon: and we would object to him calling those

13 witnesses.

14 He lists at least five or six character witnesses

15 tn this original witness list that he served us kith: and no<

16 he just wants to call his three sisters as three more

17 character witnesses to talk about his character
.

18 Certainly, there is a prejudice to the State:

19 We#ve never talked to these people; We don't know their nares;

20 we don#t. know anything about them . And if he was going to

21 call them as character witnesses, he should have known that

22 when he filed the original witness list last week or when he

23 should have, 21 days before trial.

24 And the same as to the neiqhbors
. We don't have

25 any names of these people. He's just going to call them, and

YVONNE M. VALENTIN, OFFICIAL COPRT REPORTER
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l we have no idea -- we know one name of one neighbor.

2 THE COURT : Xou Gidn' t qive them the names of the

3 people gou K re talking about cal ling?

4 MR. PALT,AQES : Vour Honor
, no . We did give theM

5 the nap'ë of the neighbor on Sunday and Monday, yesterday, vhen

6 Mr . Lev tn f ound out about the neàghbors.

7 Let me make this representation : As f ar as the

8 witness list goes: the people that the objection adheres to

9 are the last f ive names. We' 11 qo ahead and strike the last

i: four. Those are the three sisters and one neîghbor . Okay?

11 We#ll go ahead and strike those names and not

12 call them; and that takes care of that controversy.

13 There is one neighbor: Arana Duval, (ph) which my

14 investiqator just found yesterday, and this is North Las

15 Vegas. None of -- these people don't speak English. A lot of

16 them are afraid of officials coning around .

17 We just found out about this person yesterday

18 morning. There is no witness statement
, it's true. The only

19 person that has spoken with her is my tnvestiqator . I have

20 the lady's phone number and address and all. I'd be happy to

21 provide that to the State. The other four witnesses
, the

22 three sisters and the neighbors, we#ll qo ahead and strike

23 that.

24 THE COURT: All right.

25 MR. PALLARES: In fact
, there is one other

YVONNE M. VALENTIN: OFFICIAL COURT REPORTER
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1 witness we can strike f rom this list, the custodian of records

2 f rom the school district, if the State Will stipulate to the

3 authenticity f rom the school y the subpoena.

4 MS . LOWRY : What # s the relevance of admitttng a

5 nine year old' s school records?

6 THE COURT : I have no idea .

7 MR. PALT.AQES : If you ' 11 stipulate to their

8 authenticity, we can dispense vith bringing the eustodian of

9 records f rom the school district .

10 As f ar as the relevance of the school records ,

11 your Honor, the relevance is the f act that --

12 THE COURT: We are not arguing relevance now.

13 MR . PALT.APES : All right.

14 THE COURT : Do you want to do that or not, State?

15 Authenticity has nothing to do With the

16 relevance . Xou can still argue the relevance .

17 MS . LOWIW : I have no objection that the school

18 records are vhat they purport to be .

19 THE COURT : You can still reserve the right to

20 object on the basis of relevance or any other reason.

2 1 MR. PALTADES : Okay .

22 THE COURT : You can strike the other f our people,

23 and you give them the name and address of the person you

24 lntend to call .

25 MR. PALLARES : %es .

YVONNE M . VALENTIN, OFFICIAL COURT REPORTER
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Las Vegas, Nevada 89146
Teleqhone: (Te2) 822-1400
Facslmile: (7Q2) 240-8046

TRANSM ITTAL .

To: M r. Jose Garcia - - Inmate No. 58710
From : Gary E. Gowen
Subject: Post Conviction Relief - - Case No. 142741
Date: July 10, 2001

Dear M r. Garcia:

Rease be advised that your brother and sister came to see me about your case
I am unable to provide much information because Mr. Pallares was your attorney at
trial, and he was reGponsible for tiling the Fast Track Appeal for you. The Iaw says tha :
Mr. Pallares must tile the Fast Track appeal, and that if the Supreme Court wants to
see full briefing, then another attorney can be appointed to do the ftlll appeal.

l am advised that in December, 1999, the Supreme Court dismissed your
appeal. l received the dismissal in 1999, but since Pallares was your attorney, there
was nothing for me to do in your case. However, I am advised that you were never
informed that the appeal was dism issed by the Supreme Court. That is impodant
because you have ONE (1) year from the date the Supreme Court sends its Remittitur
to the District Coud dismissing your Fast Track Appeal to file your petition for post
conviction relief in District Coud.

I enclose a copy of the Petition for Post Conviction Relief for you to fill out and
5Ie in the District Court. If Mr. Pallares did not tell you that the Supreme Coud had
dism issed your appeal then you must state that fad in your Petition for Post Convictior
Relief. In Paragraph 19. State that the reason you have not filed the Petition within 1
year is because your attorney did not inform you that the appeal was denied by the
Supreme Court, if that is the case.

Petitions for post conviction relief are tricky. You should consult an inmate
counsel or a Iawyer to write your petition for you.

Yours uly,

% /'
Gary E. owen

t-x l î
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l NOTICE O F M O TION

2

3 TO : TH E STATE O F NEVADA, Plaintiff; ant

4
TO : THE O FFICE O F THE CLA RK CO UNW  DISTRICT ATTO RNEY, itl

5 Ccunsel.

6
YO U, AN D EACH O F YO U, W ILL PLEASE TAKE NO TICE that the

7
undersigned will bring the M OTION TO W ITHDRAW  AS AU O RN EY O F RECO RD

8
. ant cn fcr hcaring before this Honorable Court on the day Of December, 1997,

9 c'-
at J a-m. of said day, or as soon thereaoer as counsel wlll be heard.

10

l l X
DATED this )J%'- day of December, 1 997.12

!3

14

15

E C. PALLARES, ESQ.
161é
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l RECEIPT O F COPY

2 RECEIPT O F CO FY of the foregoing NOTICE O F M OTIO N AN D M OTION
3

TO WITHDRAW AS ATTORNEY OF RECORD i5 acknowledged this 1. day of
4 1 ,
(

5 December, 1 997.

7

8 -----ST'- '-T BE L
, ESQ .

9 CLA RK CO UN TY DISTRICT ATTO RN EY
District Attorney O ffice

1 o 2OO S. Third Street
1 1 Las Vegas, NV 89 ! 5 1

12

13
CERTIFICATE O F SERVICE

14
1, DAN I ELLE CLAY, an employee of Jose C. Pallares, Ltd-, hereby certify that I

15

1 6 delivered a copy of JOSE C PALLARES ESQ.'S Metion To Withdraw, along with a cover

2 'F S anish
, 
to the clark county Detention center in a se?led envelope..u g k letter written in psi- i z z ! J s

Q ! u ï î atdressed to inmate JOSE LopEz GARCIA, itentiscation number 857285 on
:cl - j z , ,â
>é gi-: $ December 

, 1 997.q; j ) e 2o
z .E =

2. ) J. i l1
22 1 I ;-

.1 DATED this i.- day of December, 1997.
2.7 ! J '

( i .
11 - î)2 4 
j j tyj. j y j) ., .. f'--hjj. ,(. . . L - - -J.-

25 1ùi DANIELLE CLAY
p ,zz

2 b i L
) j
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1 CLARK COUNW  )
STATE OF NEVADA ) ss2

5 AFFIDAVIT OF JOSE C. PALLARES, ESQ.

4 JOSC C. PALLARES, ESQ., having been duly sworn, hereby states and affirms

5 that:

6 1 . I am an attorney in good stanting duly Iicensed to practice in all couc  in

7 the state of Nevada;

8 2. I am the attorney of record fcr Defendant IOSE LOPEZ GARCIA in case

9 number C1 4274 1 pending in Department Vlll of the Eighth Judidal District Cotlrt.

T o 3. Trial in case number C 1 42741 is scheduled to begin February 2, 1 998.

I I 4. Case Number C 1 42741 was previously assigned to Deputy Public

1 2 Defender LINDA ZELL of the Clark County Fublic Defender's Office.

1 3 5. Defendant JOSE LOPEZ GARCIA and his family have been unable to make

1 4 payment of the agreed-upon retainer in this matter.

1 5 6. Defendant JOSE LOPEZ GARCIA and his family are unable to reimburse

1 6 counsel for costs cf investigators and exper't witneBes.
B ,d' 
! 1 7 7. Reappointment of the Clark County Public Defender s offke to represent2 
j-i t l ! la Defendant GARCIA would promote the interess of justice.; 

.s =

S l l k5 : 8 Granting of the pending Moticn To withdraw would not result in the delay
:t 1.'' - 1 1 9 *.kg j , :
(.J j ;,r t. zo of trial or of any hearing in this matter.
tj .3 .
R ) c, 9. FURTHER AFFIANT SAYETH NAUGHT

2 2 XDATED this /7 day of December, 1997.
23

2 4

25 E c. PALLARES, ESQ.
26

Subscribed To And Sworn Before Me This / 1
- 

ay of December, 1 997.27
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IN THE SUPREM E O URT OF THE
STATE @F NEVADA

IN RE: DlsclpLlNE OF JOSE C. PALLARES. Eso.

No. 42535
March 25, 2005

ORDER OF SUSPENSION

This is an automatic appeal from a Southern Nevada Discipli-
nary Board hearing panel's recommendation that atlorne Joseï
Pallares be suspended for one year. to run from the date of hls tem-
porary suspension. May 24, 2003. Pallares did not file an opening
brief contesting the recornmendation.l The state bar, however. filed
an opening brief arguing that the recormnended discipline was too
lenient and that disbarment under the circumstances of this case is
warranted. Pallares moved to strike the state bar's brief' the state
bar opposed the motion, and asked in the altemative for leave to
51e an opening brief.
We conclude that the proccdural rules regarding bar discipline

do not provide for an appeal by the state bar and so we grant Pa1-
lares' motion to strike the state bar's opening brief . We also deny
the state bar's request for leave to tile an opening brief . Addition-
ally. although clear and convincing evidence supports the panel's
t'indings concerning Pallares' misconduct. the recommended one-
year suspension is too lenient. We therefore impose a two-year
suspension, to run from the date of Pallares' tempol-ary suspension.

Pallares was admitted to practice in Nevada in 1991. He worked
for the Clark County District Attorney's oftice. and then for two
small Las Vegas Iaw t'inns before opemng his own solo practice in
1995. He mainly practiced criminal defense, but also accepted
some personal injury work.
In December 20* Pallares was diagnosed with anxiety, depres-

sion and alcoholism. Over the next two years, Pallares' compliance
with his treatment plan was sporadic. According to Pallares. he
would begin to feel better as the medication and abstinence took
effect, and he would believe that he had : *conquered' ' his pmblems
and was cured. He would stop lhe medicatiens slt)p attending reg-
ular Alcoholics Anonymous (AA) meetings and allow himself
''one or two'' drinks. Of course. this would result in a relapse.

îsee jcR l05(3)(b).

> . lM



2 Discipline of Pallares

T.!!àl-CyCle FM repeas.p lhre: 91.. fgul' times frpm. early 2.W 1 to
earlv 2* 3.From April to September 2* 1, Pallares withheld part of a per-
sonal injul'y settlement that was earmarked to pay a chiropmctor's
bill. Apparently, Pallares believed that the bill was inflated, but 1z1-
stead of pmperly contestlg the lien, he simply failed to llay it. n e
chiropractor complained to the slte bar, which asked Pallares for
a response. By this time. however, Pallares had given the money to
the client. Pallares paid the chiropmctor in November 2œ 1 . The
resulting discipline case was resolved when Pallares entered into a
conditional plea agreement in exchange for a K -day susw nsion for
the misappropriation from the chiropmctor.z Pallares did not dis-
close izis problems with depression or alcohol to tlle state bar at
that time; he testified (hat he was embanassed RJ waated to keep
them privale. The plea agreemen! M'as forwarted to t.!!!!. p-g-tlrl-fpvaporoval in September 2* 2. - -
Pallares testit-ied that. in anticipation of the O -day suspension,

he began to slmt down llis practice. He reduced his staff and
stopped taking new cases. He a1:0 ceased taking his medication
and going to AA meetings. According to Pallams, lle would go to
court for his remaining criminal calendar in tlle mcmings, tetul'n
to the office with llis files, and then go drink for the afterntxm.
The two instances of misconduct charged in the complaint arise

from Pallares' representation of three pel-sonal injury plaintiffs in
a suit to recover underinsured motorist insurance btnefits. The
misconduct occurred in December 2œ 2 and January 2* 3, after
Pallares had entered into the conditional guilty plea for a O -day
suspension. but before it vas approved by this court. Pallares ob-
tained an arbitration award. which was paid by dle irlsumr in D<-
ceme r 2œ 2 and Janua 2* 3. One Plaintiff had a medical bill
fmm a company called Pnmax for $623.36. Her settlement state-
ment, prepared by Pallares, indicated that this amount had been
paid, along with other medical bills and Pallarts' fees and costs.

Pa.. 
llares rernitted the ney amount > ed to the plient. about $40.(+ ,

but he did not pay Plimax.
Another plaintiff was also to receive a net amount of about

$40,0% , In addition, she had a $950 medical bill from a doctor
that was to be paid from tlle preceeds. Pallams prepamd a settle-
ment statement stating tha! the doctor had been paid, and he sent
a check for $24,4*  to the cliem. At this time, Pallares told the
client that another check would be coming from tlle insulance
company, and that she would be paid the remainder then. In fact,
the insumnce company had already sent Pailares a1l amounts owed

'see fwcdrlin.
!r tzé ay/f!?.r&-Dœwk.e! N.o. 61163 (0rdr1: Applwix condi-

lional Guiity Plea in Exclppxç l.p.!-!-fa..!!rJt-!%&'' . o'f Jliulçiplips-rvbtuar.y 7.(kjb - '2 )
.
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biscipline of Ihllares 3

under the arbitration award. Also, ttte doctor had not been paid.
Instead, Pallares used the ftmds to pay his oftke lease and llis re-
maining staff member. This court's ordet of suspension was en-

tered t?n Febnzarv 7. 2003.Pallares testitied that he planned to repay the client I)y selling Ms
house, wllich in the current market he expected to sell quickly and
at a substantial profit. But his wife. whc shared title to tlle house,
refused to agree to his plan since it was their sole asset and also

was the home for their two small cilildren.
('- The two clients were subjected to collection efforts by Primâxand the doctor and complained to tlle state bar. Pallares. who by

now was sewing the K -day suspension, stipuiated to a temporary

s-
uspensîon under SCR 102(4), beginpjpg when his 90-% sus n-

3 f al complaint was illed charging violations osion ended, A orm ,* 4 ni tion) SCR 165 (safekeeping pro/rtyl, and'
SCR 15 (colmnu ca ,SCR 20343) (conduct involving misrepresentation. decelt. disllon-

* 
. 

esty or fraudl.: ln llis answer, Pallares admitted tbat he had misap-
ri d the rema' inder oî the client's recove and denied that

l'o atee ad ailed to a Primsx or the doct/r. Sometime before the
hearing. Pallares changed counsel. At the hearing, Pallares admit-
ted that after going tllrough his records, lle could not lx ate t'vi-
dence that Primax and the doctor lmd been paid. Shortly after the
complaint was tlled, Pallares paid restimtion of all amounts owed

do to the client, Primax and the doctor; Pailares obtained the money

* from his father.By March 2* 3, Pallares realized that he needed continuous
lreatment. and he began consulting his doctor again. He started
uking meöication, and enrolled în an outpatient detoxification
clinic. After m llares had successfully completed the clinic's pro-
gram, he mas also prescribed medication to heip alleviate alcohol
clw ings, and he began attending agular AA and I-awyers Con-
cerned for Lawyers meetings. Pallares testified at the heari.ng that
he now realizes he needs help. and tlmt he cazmot control his
problems on his own. Also, he has develoGd a positive attitude to-
ward taking his medications for the long term. He has also learned
to overcome his reluctance to ask for help when needed.
Before tbe itearinz. the state bar tiltd a well-reseamhed trial

St brief stmngly arguing that disbannent was the only appropriate dis-
Tol-i k-tlus case because pallares lu-td already been subject to
C BC ,a suspension for similar misconduct. and in fact wd'ts awaiting
entry of the suspension order when he engaged in the misconduct

Disctpline of Jh/&)z's,.v, Dxkes No. 41438 (Order of Temporaz'y Suspension,

May 21 , 26KB).4't'he col'n laint also included alle ations tllat Pallams had violated SCR 187
ntln awr er asslstants and 1 unauthorize mctice of lzw b?t these

-  
c r es were dro d before the formal hearin .



4 Discipline of m llares

at issue in this case. The state bar maintained its position at the .1.
hearing. 

*.
.

Pallares' doctor Dr. Micha who s ecializes ilz alp.%.-
tions. te--tfs i 1.e-.d at the-hearing on Pa-ll>lr-El-lp-rh.alf . Dr. Levy i's oneof 2* fe . addktion medkine in tlïis coi-nt- -q' .-5i-'o W ie-7
titied that alcoholism. and- - - - tre-s-pylru-.in Pall ' ls po slon. too.

p-ljpg to Dr. . . u)àre c ronic, incurable, but treatabie con ltmns. Ac..p.q.
Lev . these conditions are not unlike diabetese j- - -

p-r-thmn Iiyty''-'''-v''zl- w
sion, which ca t be cured but can be controlled wi

- - -
pth ropç- r i?

c'are
. 
He s th an redictiop-fkr-se ture-Wio' be specp- N j'

latlo-n, but tlt he would not he-si-ta- te to rec--omnend Wllarrs as a oE''lawyer so Ion as Palla e is treatment 1#f!: Dr. Levy qP ..w
's Moral Cllaracter A--Ffiie--sà 1:note that he sits on the state bar

Colmmttee. an o he is aware o atlteey e lc' 'DNtarl rd-tu 1.
ares admitted liis Imscon uct DW-II-IV'IiIV'J ltrserious- b '

nesss but lle presented a vigomus defense conceming the discipline
to be imposed and pled for a suspension. He stated that he e uld
agree to whatever ccnditions the panel and any eventual reinstate-
ment panel iought appropriate. inclnding limiting lzis pmctice
areas or practice settings for sorne probationary period and contin-
uing to adhere te his treatment plan.
Pallares presented extensive character evidence. District Judge

Valerie Adair, and Justices of the Peace Doug Smith and Tony Ab-
batangelo, who wem subpoenaed for the hearing. aiong with Clark
County Deputy Disfricl Attorney Lynn Robinson and lawyers Tony
Sanchez and Joseph Sciscento all testified on Pallares' behalf.
They uniformly praised Pallares' legal skills. especiaily as a crim-
inal defense attorney, atld stated that they would trust Mm despite
the misconduct charged. Judge Abbatangelo and attomey Scis-
cento met m llares in law schocl. Judge Adair, Judge Slnith and at-
torney Robinson met him while they a11 worked at the district at-
torney's oftke. Attorney Sanchez met Palhres through their work :;.

d tlzeir efforts to re- i..together at the I.eatin Chamber of Commeme anestablish the Latino Bar Association. Sanchez pmised Pallares' v

community activities.
The panel unanimousiy decided to recotnmend a one-year sus-

pe-nsion, nlnning from May 24, 2* 3, tlxe date of Pallares' tempo-
rary suspension. The panel ftlrther recommended several condi-
tions for any evenmal reinstatement. These conditions are: (l) that )'
lhllares continue treatment for his anxiety, depression and alco- k
holism. as prescribed by his physician; (2) tllat lhilares continue !
regular attendance at AA and Lawyers Concerned for I-awyers .
meetings. as directed by his physician; and (3) titat Pallares be pro- ?
hibited from actina as a sianatory on any client tnlst account for a ',
period to be detennined by any reinstatement panel. n e panel also
assessed the costs of the proceedings against Pallares. At dle end of
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the hearing, one panel member cautioned Pallares that this was his
last chance-if he committed additional misconduct after his rein-
statement, then he would be disbarred.
The panel specitically suted that it had seriously considered the

state bar's position, and believed that the state bar's arguments had
sorne merit and were well-supN rted in the case law. But the panel
determined that since Pallares will be required to demonstrate his
fitness in a reinstatement hearing before lle can practice again. and
in light of mitigating factors, including the significant support
shown for him. his cooqeration in the discipline process. his gay-
ment of mstimlion and h1s resuznplion of trealment and counselmg.
a suspension rather than disbarment is appropriate.
After the record was docketed in this court, the state bar filed an

opening brief, arguing that tlle panel's recommendation is too le-
nient and that disbarment is warranted. Pallares moved to strike the
%rief. asserting tlmt under SCR 105, the state bar may not apm al
from a panel's recommendation. The Sute bar opposed the motion.
and alternatively asked for permission to file an opening brief in
this matter. Pallares has also moved to expedite this matter.

DISCUSSION

Motion to strike
In moving to strike the state bar's opening brief, Pailares argues

that SCR 105(3)(b) does not contemplate an opening brief by the
state bar. The state bar argues that the Iule does not preclude it
from filing an opening brief, but to the extent that the rule is
viewed as not authorizing a brief, the state bar asks for leave to tile
its brief.
SCR 105(3) provides, in peninent part and with emphasis '

added:
3. Review by supreme court.
(a) Time and manner of appeal. A decision of a hearing
panel shall be served en the respondent . . . . Except as
provided in subsection 3. paragraphs (b) and (c) of this rtlle.
a decision is final and effective 30 days from sew ice, untess
an appeal f.ç taken % the respondent witllin that time. An ap-
peal from a decision of a hearing panel shall be treated as
would an appeal from a civil judgment of a district court and
is governed by tlle Nevada Rules of Appellate Procedure.
(b) Automatic appeal of suspension or disbannent. A decision
recommending suspension or disbarment . . . shall be auto-
matically appealed to the Supreme court. An appeal under this
paragraph shall be commcnced by the hearing panel forward-
ing the record of tlle proceedings before it to the court within
30 days of entry of tlle decisien. Receipt of the record in such
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cases shall be acknowledged in writing by the clerk of the
supreme court. Thereafter. the matter shall be treated as any
other civil appeal following docketing of the record.
Respondent-attorney shall have 30 dtzy.ç from the JtJle this
ctplt?'t acknowledges receipt of the record within which to #fe
cn opening brief or otherwise advise the court if he or site 111-
tends to contest the hearing panel's t'indings and recornmenda-
tions. .(f the tzllcmr.y jiles an opening hrie.fi briefing shall
thereafter proceed ln accordance with NRAP 31(a) . #- the
cllome.y does not zJlc an opening hrïe./k the lntzrlt!r wflf be
submittedfor decision on the rect??xf without hrfe/n: or tprlf
aqument. .

Pallares ayues that the emphasized portions of the rule mean that
only the dlseiplined attorney. not the state bar, may challenge a
hearin? panel's recommendation. According to Pallares. this
result ls further supported by SCR 105(l)(d), which specitically
grants bar counsel the right to appeal. to a t'ive-member hearing
panel, a screening panel's dismissal of a grievance. According
to Pallares, similar language would appear in SCR 105(3) if
bar counsel could appeal to this court from a hearing panel's

recommendatîon.The state bar relies on the language in SCR 105(3)(a) stating
that an appeal from a hearing panel's recommentlation is to be
treated like any other civil appeal and is governed by the Nevada
Rules of Appellate Procedure. The state bar argues that under
Ching p. State Bar tp-fstrptyA , 5 it is an aggrieved party that may ap-
peal under NRAP 3A(a).In one sense, neither side in a bar discipline appeal is lhe appel-
lant or the respondent, because the apmal is automatic and this
court's review is plenary and de nove. Also, Ching does nol ad-
dress whether the state bar may tile a brief in the absence of an at-
torney's opening brief. If the rule's language merely set fonh the
most cornmon brieting schedule. when an attorney wishes to chal-
lenge recommended discipline, then perhaps the state bar's argu-
ment would have more force. But the rule goes further) if the at-
torney does not t'ile a brief the matter is submitted for decision.
Thus. the nzle does not contemplate briefing initiated by (he state
bar rather than the attorney, and so the state bar has no right to file
an opening brief . We therefore grant the motion to strike.
We also deny the state bar's request for lcave to tile an opening

brief. This court should not ignore the provisions of SCR 105(3).
Also, we note that the thorough trial brief already contained in the
record more (han adequately sets forth the state bar's position. and

5 l l 1 Nev. 779, 895 P.2d 646 (1995) (holding that the state bar Nad stand- --- >N
ing as a ' *complainant'' to iile a bar complaint against zn attorney). ':

N . w w

i

$
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so it does not appear that additional brieting is necessary and

would only further delay resolution of thîs matter.

hnpriety of recommended disciplineAs noted aboves Pallares admitted to the misconduct found by
the panel, Thus, the enly issue to be determined is the discipline

to be imposed.In its trial brief, the state bar notes tlzat this case represents Pal-

lares' fourth discipline preceedinj. The previous thrte cases wereresolved thmugh conditional gmlty pleas under SCR 1 13, with
pregressively more severe discipline: tirst a private reprirnand,
then a public repdmqnd. arld t-lnally the X -llay susmnsion for tnis-
conduct that was almost identical to the conduct at issue in this
prœ eeding. Moreover, Pallares' agreement to be suspended for
ninety days was pending before this court when Pallares misapprm

priated his client's money.The state bar cites ABA Standard for Imposic  Iaawwr Sanc-
tions 4.11,6 which proxtdes that disbarment is generally appropri-
>te whp-g..lpf.yxr kp-pjp-gly pvp-yçrtj-a-/itp-t's nropertv and
causes Initlrv or potential injurv to a. client. In addition, Standard
8. 1 (b) sutes thaf dislyawrlrt--xlll-t! .F..#.p.p.!t# F'hen a lawver has been

P-lfY-ixgqil.
ï.>usp-çpiçd fqç.yimitqr-.lyl%.çqli'i'-gr and uowinelv en-

aaaes iluttlllp-qf .x-cut-l-pf-pisconducts-; The state bar's trial brief also
Imints out that ihe lword supx rts se- veral aavtautin: factors, in-
cludinR selfish motive. vulnemble victims.e and substantial experi-

ence in tlle ractice of iaw.9The state bar's trial blie also relies on several cases lzolding that

disbannent is presumptivel agpropriate in misappropriation cases,!
especially when coupled wlth lntentional deceit.ig These cases em-

6.

1E4 Compendlum oflkofessional Responsibilijy #llle: tzrltf Standards 345

(1999).
7JJ. at 352 . iors and the onetbe two clients are 170t.h gen .axccording to the state bar, d xlied on m l-lives in Nortii Dakota anwas taken by Pailareswhose money her interests in this State.lares to protect nsidemd ini factors which lnay be CO53 (Standard 9.22. list ngAId

. at 352-
aggravation). 579 x.24 1KP2d 1(140 (Col0. 1998)) l'n ?'C 'bz-ople v. Torpy, 966 . f tlw differing views On this

xcellent discussion oo c 1990) (ctmlaining an e toritia stv v. Massari.( 
. . rxnce anlj dissent); The F
ic in tbe majority. concu (! :97 (i1l. 197-8; Attor-tO? 2* 2); ln rf Stillo' 36B N'Y'2832 So. 24 70l (F1a. (x)3); Matter of Willtm, 409h 829 A.2d 567 (Md. 2 uat.(Jrievtznce v. Smit , 3d 136 (N.M. 2œ 2):ne
.9 979); Matter t;f Rqnolds, 39 R k xgIvkoA 2 d 1 1 53 ( N . l . 1 .) q ( x 9 80) ; Condu ct of VI/ rdOC .
ter of Marks. I cobmsel v. Monsour, 70l .

1998); 0.mce Y D'JCfP ' line ofEnnrnga.P
.2d 1270 (Or. j (R.I. 1983); DiscipRoss. 461 X.2d 67(Pa. 1997): Ctmer P'
37 P.3d l 150 lutah 200 1).
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phasize the public lrtlst pumoses served by law'yer discipline. Ad-
ditionally. many of these cases state that the presumption of disbar-
ment can only kt-pvercome by extraordinary mitigating circum-
stances. such as addictive behavior that caused the misconduct and
at is demonstrated to -be under contro . e usua cto

such as cooperation and restitution have been held to be
insufficient.
We agree wilh the cases relied upon by the state bar tha misap-

propriation is one of the most serious forms of misconduct that a
lawyer can commit. A Iawyer occujies a position of tnzst and must ' .
always strive to protect the client's lntemsts. But in light of the sub-
smntial mitigating evidence presented by Pallares, we conclude
that discipline in the fonn of disbannent would be too harsh in tllis
case. On fhe other hand a one-year suspension, as recommended
by the panel, would be too lenient. Instead. a two-year suspension,
to run from the date of Pallares' temporary suspension, best serves
the purposes of lawyer discipline in this case.
Accordingly. we suspend Pallares for two years, beginning

May 24. 2003. We further agree that the conditions recommended
by the panel are appropriate for consideration by any reinstatement
panel, but we specifically note that the reinstatement panel is not
Iimited to these conditions and may issue its recommendation
based on tlle evidence presented to it. Finally, Pallares shall pay tlle
costs of the disciplinary proceeding. To the extent not already ' s.
completed with respect to Pallares' 90-day suspension and tempo-
rary suspension. Pallares and the state bar shall comply with the
notice and publication provisions of SCR 1 15 and SCR 121. 1 .
It is so ORDERED.I'

BECKER. C. J.
RosE. J .
M AUPIN, 1.
GIBBONS, J.
DouoLAs. J.
HARDESTY, J.
PARRAGUIRRE, J.

ilrfhis order is our tinal disposition of this matter. Any future cases concern-
ing Pallares shall be filed under a new docket number. We deny the motion to
expedite as moot in light of this order.

SPQ CARSON ClrY. NENADA. 1œ5 C



DATE: 02/20/09 I N D TIMEll:21 AN
CASE NO . 97-C-142741-C JUDGE:Vi11ani, Michael

STATE OF NEVADA vs Garcia, Jose L

0001 D1 Jose L Garcia Pro Se
P O Bcx 7000
Carson City, NV 89702-7000

NO. FILED/REC CODE REASON/DESCRIPTION FOR SCH/PER C

0001 05/06/97 CBO /CRIMINAL BINDOVER Fee $0.00
0002 05/06/97 ARRN/INITIAL ARRAIGNMENT 0001 05/12/97
0003 05/12/97 CALC/CALENDAR CALL 0001 08/27/97
0004 05/12/97 JURY/TRIAL BY JURY VJ 8/27/97 0001 VC 09/02/97
0005 05/12/97 INFO/INFORMATION 0001 05/12/97
0006 05/06/97 CBOR/CRIMINAL BINDOVER RECEIPT 0001
0007 05/14/97 TRAN/REPORTERIS TRXNSCRIPT PRELIMINARY 0001 05/02/97

HEARING 0001
0009 08/27/97 CALC/CALENDAR CALL 0001 01/26/98
0010 08/27/97 JURY/TRIAL BY JURY VJ 1/26/98 0001 VC 02/02/98
0011 08/26/97 REQT/MOTION TO CONTINUE 0001 08/27/97
0012 08/26/97 REQT/MOTION TO COMPEL PSYCHOLOGICAL 0001 08/27/97

EXAMINATION OF CRYSTAL INGRAM 0001
0013 09/30/97 SUBT/SUBSTITUTION OF ATTORNEY 0001
0014 11/06/97 MOT /DEFT'S MOTION TO COMPEL PSYCHOLOGICAL 0001 DN 11/20/97

EXAMINATION OF CRYSTAL INGRAM 0001
0015 11/07/97 ROC /RECEIPT OF COPY 0001
0016 11/17/97 OPPS/OPPOSITION TO DEFENDANTS MOTION TO 0001

COMPEL PSYCHOLOGICAL EXAMINATION OF 0001
CRYSTAL INGRAM
0017 12/10/97 ORDR/ORDER DENYING DEFENDANTS MOTION TO 0001 Y

COMPEL PSYCHOLOGICAL EXAMINATION OF 0001
CRYSTAL INGEAM
0018 12/15/97 MOT /JOSE C. PALAPESI MOTION TO WITHDRAW AS 0001 DN 12/29/97

COUNSEL 0001
0019 12/15/97 REQT/NOTICE OF MOTION AND MOTION TO WITHDRAW 0001

AS ATTORNEY OF RECORD 0001
0020 01/14/98 REQT/EX-PARTE MOTION FOR EXCESS 0001

INVESTIGATORS FEES 0001
0021 01/26/98 CALC/CALENDAR CALL 0001 04/10/98
0022 01/26/98 JURY/TRIAL BY JURY VJ 4/10/98 0001 VC 04/13/98
0023 01/27/98 ORDR/ORDER APPOINTING INVESTIGATOR 0001
0024 02/09/98 MOT /DEFT'S MOTION FOR IN-CAMERA REVIEW OF 0001 GR 02/26/98

JUVEN ILE FILE 0001
0025 02/09/98 ORDR/ORDER APPOINTING INVESTIGATOR 0001
0026 02/09/98 ORDR/ORDER GRKNTING ADDITIONAL INVESTIGATIVE 0001

SERVICES 0001
0027 03/04/98 ORDR/ORDER FOR PRODUCTION OF JUVENILE FILE 0001
0028 04/10/98 CALC/CALENDAR CALL 0001 06/10/98
0029 04/10/98 JURY/JURY TRIAL 0001 06/18/98
0030 04/21/98 HEAR/AT THE REQUEST OF THE COURT: PAYMENT OF 0001 GR 04/23/98

VOUCHER 0001
0031 05/04/98 ORDR/ORDER APPOINTING ATTORNEY 0001
0032 05/19/98 LIST/NOTICE OF EXPERT WITNESSES 0001
0033 06/11/98 REQT/EX-PARTE MOTION FOR EXCESS 0001

INVESTIGATORS FEES 0001
(Continued to page
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97-C-142741-C (Ccntinuation Page 2)
NO. FILED/REC CODE REASON/DESCRIPTION FOR OC SCH/PER C

0034 06/16/98 CRJL/CRIMINAL JURY LIST 06/16/98
004020D1FC

D1004020
0035 06/16/98 LIST/JURY LIST 0001
0036 06/18/98 SENT/SENTENCING 0001 GR 08/05/98
0037 06/18/98 INST/INSTRUCTIONS TO THE JURY 0001
0038 06/18/98 VER /VERDICT 0001 06/18/98
0039 06/18/98 VER /VERDICT 0001 06/18/98
0040 06/18/98 VER /VERDICT 0001 06/18/98
0041 06/18/98 VER /VERDICT 0001 06/18/98
0042 06/18/98 VER /VERDICT 0001 06/18/98
0043 06/25/98 ORDR/ORDER GRKNTING ADDITIONAL INVESTIGATIVE 0001

SERVICES 0001
0044 08/05/98 HEAR/CONFIRMATION OF COUNSEL 0001 CM 08/07/98
0045 08/05/98 HEAR/STATE'S REQUEST FOR PSI 0001 GR 08/12/98
0046 08/18/98 NOAS/NOTICE OF APPEAL 0001 AP
0047 08/18/98 CASO/CASE (REIACTIVATED ON
0048 08/19/98 NOAS/NOTICE OF APPEAL 0001 AP
0049 08/24/98 JUDG/JUDGMENT OF CONVICTION JURY TRIAL 0001 08/24/98
0050 08/24/98 JMNT/M MINISTM TION/ASSESSMENT FEE 0001 08/25/98
0051 08/26/98 ORDR/ORDER APPOINTING APPELLATE COUNSEL 0001
0052 09/24/98 NOEV/NOTICE OF EXHIBITIS) IN THE VAULT 06/15/98
0053 10/02/98 ORDR/ORDER 0001
0054 12/02/98 TRXN/REPORTERIS TRXNSCRIPT OF JUNE 16, 1998 0001 06/16/98

JURY TRIAL 0001
0055 12/02/98 TRAN/REPORTER'S TRKNSCRIPT OF JUNE 1998 06/17/98

JURY TRIAL
0056 12/03/98 NOTC/NOTICE TRKNSCRIPTS ON SHELF 06/16/98
0057 12/23/98 AssG/Reassign Case From Judge Gates TO Judge

Lehman
0058 12/16/99 AssG/Reassign Case From Judge Lehman TO

Judge Gates
0059 02/02/00 NSCO/NEVADA SUPREME COURT JUDGMENT ORDERED 0001 GR 02/02/00

APPEAL DISMISSED 0001
0060 02/02/00 JMNT/REMITTITUR APPEAL DISMISSED 0001 02/03/00
0061 12/02/00 AssG/Reassign Case From Judge Gates To Judge

Sobel
0062 12/10/04 CASO/CASE (REIOPENED 12/10/04
0063 12/10/04 ASSG/REASSIGNMENT OF JUDGE Sobel TO JUDGE

Glass
0064 12/10/04 MOT /DEFT'S PRO PER MTN FOR TRKNSCRIPT/I8 0001 GR 12/28/04
0065 12/10/04 MOT /DEFT'S PRO PER MTN TO PROCEED IN FORMA 0001 GR 12/28/04

PAUPERIS /19 0001
0066 12/10/04 AFFD/AFFIDAVIT IN SUPPORT FOR WITHDRAWAL OF 0001 Y

ATTORNEY OF RECORD AND TRXNSFER OF 0001
RECORDS
0067 12/28/04 MOT /ALL PENDING MOTIONS (12/28/04) 0001 12/28/04
0068 12/29/04 FTA /FAILURE TO APPEAR 0001 12/28/04
0069 12/21/04 OPPS/STATES OPPOSITION TO DEFENDANTS MOTION 0001

FOR TRXNSCRIPTS AT STATE EXPENSE 0001
0070 01/06/05 ORDR/ORDER GRANTING DEFENDANTS MOTION FOR 0001 HG 12/28/04

TRKNSCRIPTS AT STATES EXPENSE 0001
(Continued to page



97-C-142741-C (Continuation Page 3)
NO. FILED/REC CODE REASON/DESCRIPTION FOR OC SCH/PER C

0071 01/19/05 ORDR/ORDER GRANTING DEFENDANTS MOTION FOR 0001 HG 12/28/04 Y
TRkNSCRIPTS AND MOTION TO PROCEED IN 0001

FORMA PAUPERIS
0072 05/18/05 CCPD/CASE CLOSED PER DEPARTMENT 05/18/05
0073 08/11/05 MOT /DEFT'S PRO PER MTN TO SHOW CAUSE /22 0001 MT 08/23/05
0074 08/11/05 CASO/CASE (REIOPENED 08/11/05
0075 08/16/05 OPPS/STATES OPPOSITION TO DEWFENDANTS MOTION 0001

TO SHOW CAUSE 0001
0077 09/29/05 MOT /DEFT'S PRO PER MTN TO SHOW CAUSE /24 0001 10/11/05
0078 09/29/05 CASO/CASE (REIOPENED 09/29/05
0079 09/29/05 NOTC/NOTICE 0001
0080 10/03/05 OPPS/STATES OPPOSITION TO DEFENDANTS PRO PER 0001

MOTION TO SHOW CAUSE 0001
0081 10/27/05 ORDR/ORDER DENYING DEFENDANTS MOTION TO SHOW 0001 GR 10/27/05

CAUSE 0001
0082 05/17/07 CRTF/CERTIFICATE OF INMATES INSTITUTIONAL 0001

ACCOUNT 0001
0083 05/18/07 CASO/CASE (REIOPENED 05/18/07
0084 05/17/07 MOT /DEFT'S PRO PER MTN FOR APPOINTMENT OF 0001 DN 05/31/07
0085 05/17/07 MOT /DEFT'S PRO PER MTN TO VACATE CONVICTION 0001 DN 05/31/07

. FOR ACTUAL/26 0001
0086 05/17/07 MOT /DEFTIS PRO PER MTN FOR LEAVE TO 0001 GR 05/31/07

PROCEED/27 0001
0087 05/31/07 MOT /ALL PENDING MOTIONS 5/31/07 0001 05/31/07
0088 05/30/07 OPPS/STATES OPPOSITION TO DEFENDANTS MOTION 0001 Y

TO VACATE CONVICTION FOR ACTUAL 0001
INNOCENCE AND APPOINTMENT OF COUNSEL
0089 05/31/07 CSCL/CASE CLOSED 05/31/07
q090 06/11/07 NOTC/NOTICE TO THE COURT 0001
0091 06/14/07 ORDR/ORDER DENYING DEFENDANTS MOTION TO 0001 HG 05/31/07 Y

VACATE CONVICTION FOR ACTUAL 0001
INNOCENCE AND A PPO INTMENT OF COUNSEL
0092 01/12/08 CASO/CASE (REIOPENED 01/12/08
0093 01/11/08 MOT /DEFT'S PRO PER RQST FOR STATUS CHECK/29 0001 DN 01/22/08
0094 10/14/08 REQT/MOTION FOR LEAVE TO PROCEED IN FORMA 0001

PAUPERIS 0001

0095 10/14/08 AFFD/AFFIDAVIT IN SUPPORT OF REQUEST TO 0001
PROCEED IN FORMA PAUPERIS 0001

0096 10/14/08 PET /PETITION FOR WRIT OF HABEAS CORPUS 0001
POST CONVICTION 0001

0097 10/21/08 PET /PTN FOR WRIT OF HABEAS CORPUS 0001 DM 12/11/08
0098 10/21/08 PPOW/ORDER FOR PETITION FOR A WRIT OF HABEAS 0001 SH 12/11/08

CORPUS 0001
0099 11/20/08 RSPN/STATES RESPONSE AND MTN TO DISMISS 0001

DEFTS PETITION FOR WRIT OF HABEAS CORPUS 0001
POST CONVICTION
0100 12/12/08 OPPS/PETITIONERS OPPOSITION TO THE STATES 0001

RESPONSE AND MTN TO DISMISS HIS PETITION 0001
FOR WRIT OF HABEAS CORPUS POST CONVICTION
0101 12/28/08 AssG/Reassign Case From Judge Glass To Judge

Villani
0102 01/05/09 FFCO/FINDINGS OF FACT, CONCLUSIONS OF LAW AND 0001 HG 12/11/08

ORDER 0001
(Continued to page
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(Continuation Page 4)
REASON/DESCRIPTION FOR OC SCH/PER C

0103 01/07/09 NOED/NOTICE OF ENTRY OF DECISION AND ORDER 0001 01/05/09
0104 01/22/09 REQT/REQUEST FOR TRANSCRIPTS 0001
0105 01/22/09 NOAS/NOTICE OF APPEAL (SC 53154) 0001 AP
0106 01/23/09 STAT/CASE APPEAL STATEMENT 0001
0107 02/04/09 CCPD/CASE CLOSED PER DEPARTMENT 02/04/09
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3 DISTRICT COURT

.s.
'2

4 CLARK  CO UN TY,NEVADA .
t..-

5 JO SE L. GARCIA, (;tE:RK OF I'HE COLRT

6 Petitioner,
case N2: C142741

7 vs. Dept x!y 5

8 THE STATE OF NEVADA BY AND
THROUGH JIM BENEDIU I, W ARDEN ORDER FOR PETITION FOR

9 oF NNcc W RIT OF HABEAS CORPUS
10 Respondent,

l l

Petitioner tiled a petition for writ of habeas corpus (Post-conviction Relieg on
1 2

October 14, 2008. The Court has reviewed the petition and llas determined that a response would assist
l 3

the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
14

good cause appearing therefore15 '

IT IS HEREBY ORDERED that Respondent shall, within 45 days aher the date of this Order,
16

answer or othem ise respond to the petition and lile a rehmz in accordance with the provisions of NRS
l 7

34.360 to 34.830, inclusive.18

IT IS HEREBY FIJRTHER ORDERED that this matter shall be placed on this Court's
l 9

20 $ day of 
, 200 , at the hour ofCalendar on the 121

22 *

o'clock for fudher proceedings.
23

24

25
. , j..v.,j.i:.zj y: j y-s#lyt : ?

. . . - 
.- ..

. : . .. . .

26 '

(C l District Court Judge
27

28

.,. :v, j (



1 CERTIFICATE OF M AILING

2 I hereby certify that service of the above and foregoing, was made this 20th day of

3 November, 2008. by depositing a copy in the U.S. M ail, postage pre-paid, addressed to:

4
JOSE LOPEZ GARCIA, BAC#58710

5 N .N .c . .C
P . .0 BOX 7000

6 CARSON CITY, N V 89702

7
/s/ HOW ARD CONM D

8 ecretary or t e Dlstrlct ttorney s 1ce

9

1 0

1 l

1 2

l 3

1 4

I 5

1 6

1 7

1 8

l 9

20

2 1
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Electronically Filed
1 1/20/2008 01:45:29 PM

#'1 RSPN
DAVID ROGER

2 CLERK OF THE COURTClark County Distzict Attorney
Nevada Bar //002781

3 LISA LUZAICH
Chief D pe uty District Attorney

4 Nevada Bar #005056
200 Lewis Avenue

5 Las Veaas. Nevada 89l 55-2212
71-2500(702) 6

6 Attorney for Plaintiff

7
DISTRICT COURT

8
CLARK  COUNTY, NEVADA

9

l 0
THB STATE oF NEVADA, )

1 1 
puintiff, l cAsE NO: C142741

1 2 )w s- DEPT N O : V
1 3

JOsE L. GARCIA,
14 #0857283

l 5 Defendant.

1 6
STATE'S RESPONSE AND M OTION TO DISM ISS DEFENDANT'S PETITION

17
FOR W RIT OF HABEAS CORPUS (POST-CONVICTION)

18
DATE OF HEARING: DECEM BER l 1, 2008

l 9 TIM E OF HEARTNG: 8:30 AM

20 COM ES NOW , the State of Nevada, by DAVID ROGER, District Attomey, through

2 1 LISA LUZAICH, Chief Deputy District Attorney, and hereby subm its the attached Points

22 and Authorities in Opposition to Defendant's Petition for Writ of Habeas Corpus (Post

23 Conviction).

24 This Enter opposition/response is made and based upon a1l the papers and pleadings

25 on file herein. the attached points and authorities in support hereof, and oral argument at the

26 time of hearing, if deemed necessary by this Honorable Court.

27 //

28 //
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1 POINTS AND AUTHORITIES

2 STATEM ENT OF THE CASE

3 0n May 12, 1997, Defendant was charged by way of lnformation with TW O (2)

4 COUNTS of SEXUAL ASSAULT ON VICTIM UNDER AGE 16, TWO (2) COIJNTS of

5 LEW DNESS WITH A CHILD UNDER 14 and ONE (1) COUNT of ABUSE. NEGLECT or

6 ENDANGERM ENT OF CHILD .

7 On June 18, 1998, a jttry found Defendant guilty of al1 counts. On August 5, 1998,

8 Defendant was sentenced as follows: As to Count I - TWENTY (20) YEARS in the Nevada

9 Department of Prisons with parole eligibility after FW E (5) YEARS: As to Count 11 -

l 0 TWENTY (20) YEARS in the Nevada Department of Prisons with parole eligibility after

1 1 FIVE (5) YEARS, Count 11 to run concurrent with Count 1; As to Count IIl - LIFE in the

1 2 Nevada Department of Prisons; Count III to rtln concurrent with Counts I and II; As to Count

1 3 IV - LIFE in the Nevada Department of Prisons, Cotmt IV to nm concurrent with Counts 1-

l 4 111) As to Count V - TW ELVE ( l2) MONTHS in the Clark County Detention Center to rtm

l 5 concurrent with counts I-lV. The Judgment of Conviction was filed on August 24, 1998.

16 On August 1 8. 1998, Defendant tiled a Notice of Appeal. On December 27, 1999, the

1 7 Nevada Suprem e Court tiled an Order Dism issing Appeal. Rem ittittlr issued on January 25,

18 2000.

l 9 On M ay 17, 2007s Defendant filed a M otion to Vacate Conviction for Actual

20 lnnocence. The State tiled its Opposition on M ay 30, 2007. The district court denied

2 1 Dcfendant's M otion on M ay 31, 2007. The Order denying Defendant's M otion to Vacate

22 Conviction was filed on June 14, 2007.

23 Defcndant tiled the instant petition on October l4, 2008. The State's Response is as

24 follows.

25 //

26 //

27 //

28 //

C:tprv am Filesmeevia.comoxument (20:1ver1e.rh1vt1117k368924.437763.12G



1 ARGUM ENT

2 1. DEFENDANT'S PETITION IS TIM E BARREIK

3 The mandatory provisions of NRS 34.726 state:

4 1
, Unless there is gpod cauje shown for delay, a petition that

hallenjes the validlty of a Judgment or sentence must be filedc5 within year after entry of the Judgment of cMnvictlon o 
.r if an

fl'om the Jpdgment, withln 1 yem' after theappeal has been taken6 
supremr court issues 1ts rernittltur. For the p oses (?f this
bsectlon good catlse fpr delay exists if e petltionersu7 

demonstrazes to the satlsfactlon of the court:

8 (a) That the delay is not the fault of the petitioner; and

9 (b) That dismissql of the petition as untimely will unduly
prejudice the petitloner.l 0

l 1 Here, Remittitttr from Defendant's direct appeal issued on January 25, 2000.

1 2 Defendant did not file the instant petition until October 14, 2008, almost eight and a half

l 3 years later. 'rhus, Defendant's petition is time barred under NRS 34.726.

14 II. DEFENDANT FAILS TO ESTABLISH G OO D CAUSE FO R TH E
DELAY IN FILING H IS POST CO NVICTION PETITIO N.

I 5

1 6 Once the State raises procedural grounds for dismissal, the burden then falls on

1 7 defendant Ttto show that good cause exists for his failttre to raise any grounds in an earlier

1 8 petition and that he will suffer actual prejudice if the grounds are not considered-'' Phelps v.

19 Dir. of Prisons, l04 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). To establish good cause, a

20 defendant must demonstrate that some impediment external to the defense prevented

2 1 compliance w ith thc malldated sttutory default rules. Lozada v. State, 1 1 0 Nev. 349, 353,

22 871 P.2d 944, 946 (1994); see also Hathawav 1 19 Nev. at 252, 71 P.3d at 506, (citine

23 Pellearini v. State, l 17 Nev. 860, 886-87, 34 P.3d 519, 537 (2001)); Passanisi v. Dir. of

24 Prisons, 105 Nev. 63, 769 P.2d 72 (1989); Crumo v. Warden, l 13 Nev. 293, 295, 934 P.2d

25 247, 252 ( 1 997)., Phelns, 104 Nev. at 659, 764 P.2d at 1305. Valid impediments external to

26 tlze defense giving rise to tçgood cause'' could be t'that the factual or legal basis for a claim

27 was not reasonably available to counsel, or that Ssome interference by ofticials' made

28 compliance impracticable.'' Hathawav, 1 1 9 Nev. at 252, 71 P.3d at 506, (cluotinz Murray v.

CiTrvam FilesGeeviafomqàxumtnt (10nv4:*4+m1068924.437763.170C
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Carrier, 477 U.S. 478, 488 (1986(9) see also Gonzalez, l 18 Nev. at 595, 53 P.3d at 904,

(citine Hanis v. Warden, l 14 Nev. 956, 959-60, 964 P.2d 785, 787 n.4 (1998)).

In this case, Defendant has not established good cause for failing to tile a timely post-

conviction petition, as Defendant has not alleged any specitk facts or circumstances that if

true, would entitle him to relief. He has not alleged or proven an impediment external to the

defense. He has not argued that a certain facttml or legal basis for a claim  was not available

to either trial or appellate counsel. He has not asserted any fact or circumstance that would

have made his compliance with the mandatory default stamtes impracticable. As such,

Det-endant's petition should be dismissed.

111. DEFENDANT'S ACTUAL INNOCENCE CLAIM IS INSUFFICIENT.

In Calderon v. n omoson, 523 U.S. 538. 560, 1 18 S.Ct. 1489, 1503 (1998), the U.S.

Supreme Court held that in order for a defendant to obtain a reversal of his conviction based

on a claim  of actual irmocence, he must prove that fsxit is m ore likely than not that no

reasonable juror would have convicted him in light of the new evidence' presented in habeas

proceedings.'' quoting Schluo v. Delos 513 U.S. 298, 327, 1 15 S.Ct. 85l , 867 (1995).

Here, Defendant's bare claim of ttactual innocence'g is not sufticient to meet the

criteria set fol'th in Calderon, as Defendant has not presented new evidence in light of which

no reasonable juror would have found him guilty. Accordingly, Defendant's petition should
be dismissed.

IV. THE STATE PLEADS LACHES.

NRS 34.800 crcates a rebuttable presumption of prejudice to the State if tçga) period

exceeding five years between the filing of a judgment of conviction, an order imposing a

sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the

t'iling of a petition challenging the validity of a judgment of conviction...'' The statute also
requires that the State plead Iaches in its motion to dismiss the petition. NRS 34.800. The

State pleads laches in the instant case.

C:tprcv m FilesGeevia.comlbcument (1011ve11e5*mpï368924.437763.1)0(2



1 Defendant's judgment of conviction was entered on Aupzst 24, 1998, and he liled a
2 timely notice of appeal. Remittimr issued on the dismissal of his appeal on January 25,

3 2000. Defendant filed the instant habeas petition on October 14, 2008. Since over ten years

4 have elapsed between the Defendant's judgment of conviction and the filing of the instant
5 petition, NRS 34.800 directly applies in this case.

6 M any of the claim s in Defendant's petition are m ixed questions of 1aw and fact that

7 will require the State to prove facts that are over ten years o1d from tlle date of Defendant's

8 conviction. NRS 34.800 was enacted to protect the Stte from having to go back years later

9 to re-prove matters. There is a rebuttable presumption of prejudice for this very reason and
I 0 the doctrine of laches m ust be applied in the instant matter. Over such a lengthy period of

1 1 time, witnesses become unavailable, the mem ories of available witnesses fade, and physical

l 2 evidence is Iost or destroyed. Therefore, this Court should dismiss the instnt petition as

l 3 barred by the doctrine of laches.

1 4 CO NCLU SION

1 5 Based on the aforcmcntioned arguments, the State respectfully requests that

1 6 Defendant's Petition for W rit of Habeas Corpus be DISM ISSED.

1 7 DATED this 20th day of November, 2008.

1 8 Respectfully submitted,

l 9 DAvlo ROGER
Clark County District Attorney

20 Nevada Bar //00278 l

2 1

22 BY /s/ LISA LUZAICH

23 chief D pe uty District Attorney
Bar #005056Nevada

24

25

26

27

28
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JOSE LOPEZ GARCIA? #58710
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CM  C- e NO A

Josz b. GARCIA, )
)

Petitioner, )
)

vs. ) case No.: C142741
)

THE STATB OF NEVADA BY AND THROUGH JIM ) Dept. No.: 5
BENEDITTI? %ARDEN OF NNCCZ )

)
Respondent. )

)

PW ITIM  'S Y M ITIY  m  'm E STATE'S RRqIXM E AND M 'Iœ  m  DIM ISS
HIS PbY rerlœ  M  m IT OF HARFM  (IM S ( W Iœ )

COKES NCW? the Petitionerp Jose Lopez Garciap appearing Pro Se, and hereby makes

h&s opposition to the State's Response and Hotàon to Dismisa. Pursuant to NRS 34.

750(4)7 ''the petitioner shall respond within 15 days after service to a motion by

the state to dïsmiss the action.''

This Oppoaitlon is made and based upon the pleadingz exhibits on ffled with the

Court, the folloving points and authorieles: and the attached exbibîts in support

. reof.

tp o
@ ra m Dlvm AND AIY ITIKS
F O AAORA OFFAX

Q7 f his direct appeal by counsel,1. Petitioner was never informed of the denial o

Jose c. eallares. on July l0, 2001, Mr. Gary E. Goven wrote a letter to Petitioner

=  JI) regarding the outcome of tbe Nevada supreme court denial of his direct appeal $ and
rn lH ..m .. (i> .. ; . ,C-3 

O  his co-unsel' sent a copy of the application forrxs of petition for m st-conviction,.-. t
o -

QQ to the Petitioner. See Exhibit ''A,'' attached hereto.N
m&
= 2

. On July l5, 2001, Petitioner wrote a letter to trial and appellate Counsel

Jose Pallares and demanded a11 records on appeal, the appeal brief Counsel filed

' 

-  - a, lf



.. @  @
*

% '1 s âvm .
in Nevada Supreme Court on Petitioner's behalf in order to pursue his Petition for

writ of habeas corpus. See Exhibit ''B,'' attached hereto.

3. There was no response by Jose Pallares, and on January 1, 2002/ Petitioner

wrote a letter to Counsel demandinq a1l the docunents in Counsel's possession to be

forwarded to him wîthout delay. Otherviseë Petitioner vould be precluded from litl-

gatinq his conviction. See Exhibit ''C/'' attached hereto.

4, Once againp there was no response from Counselp and on May 13? 2002, Peti-

tioner wrote a letter to terminate Jose Pallares as counsel and requesting the files

to be delivered to him pursuant to NRS 7.055. See Exhibit ''D/' attached hereto.

5. There vas no response, no records or files were delivered to the Petftioner.

On January 20? 2003, Petitioner wrote a third letter to Counsel, by requestinq that

Counsel provide him with the trial transcriptsp the files? and the direct appeal

brîef without further deiay. Otherwise: Petitioner would be precluded from filin:

a timely writ of habeas corpus petition. See Exhibit ''E/' attached hereto.

6. As a result? there was no response by Counsel. On February 6/ 2004, Peti-

tioner wrote another letter to Counsel regarding hîs refusal in responding to Peti-

tionerls letters which violated the Nevada Supreme Court rules of professional con-

duct, and Petitioner would be forced to take action with the court by hia failing

to provide him vith his criminal case files and the trial transcripts. See ixhibit

'eFl* attached hereto.

7. Jose Pallares refused to respond to Petitioner's letters. On November 1,

2004, Petitioner submitted an additional termination of this Counsel and requested

all records and case files to be delivered to him pursuant to NRS 7.055, vith no

action being taken by Counsel. See Exhibit ''G?'' attached hereto.

8. Finally, Petitioner waa forced to submit a motion for trial transcripts and

affidavit in support for withdrawal of attorney of record and transfer of records.

See Exhibit ''H?f' attached hereto. On January l9, 2005, the District Court qranted

Petttioner's motion for transcripts. See Exhibit '.1,'' attached hereto.

9- The State refused to provide petitioner with the transcripts? and on May 24,
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2005, Petitioner wrote a letter to the District Attorney's office requesting the

trial records and there bas been no response. See Exhibit 'dJ,'' attached hereto. On

Auqust l0, 2005, and on September 23? 2005p Petitioner submitted a motion to show

cause and a notice to the Clark County District Attorney's office requestinq the

transcripts which were ordered by the Court. See Exhibit ''K,'' attached hereto. on

August 16, 2005, the District Attorney filed an opposition to Petitioner's motion to

show cause. See Exhibit ''L,'' attached hereto.

l0. The State failed to provide the trial transcripts of Petitioner's criminal

case until 2007. When Petitioner's motion to vacate conviction for actual innocence

and motion for appointment of counsel were filed vith the Court on May 17, 2007, after

receiving the trial records. see Exhibit ''M/'' attached hereto. On May 30, 2007, the

state filed their opposition to Petitioner's motion to vacate conviction for actual

innocence and motion for appointment of counsel. See Exhibit ''Np'' attached hereto.

In June, 2007, Petitioner submitted an additional notice to the Court by requesting

counsel to be appointed to assist in supplementing his motion and to represent him

in his motion to vacate conviction for actual innocence. Exhibit ''0,'' attached hereto.

Petitioner's motion for appointment of counsel and motion to vacate convic-

tion for actual innocence were denied on Hay 3l, 2007/ without findin: of facts or

conclusions of 1aw and no order denying or notice were served upon the Petitioner.

On January 22, 2008, Petitioner submitted a request for status check and the Court

conducted a hearin: by denying 50th motions vith no order issued or no notïce of

denying his motions were berved upon the Petitioner as required by Nevada rules of

appellate procedure. See Exhibit ''PZ' attached hereto.

l2. Petitionerls motion to vacate judgment is now still pending in the Clark
w;/K6

County District Court because the Court failed to issue an order with finding of facts

and conclusions of law and no notice of the denial were served upon him. He is unable

to appeal to the Nevada Supreme Court because no final judqment has been rendered by

the Diatrict Court. On September 23: 2008, Petitioner's petition for writ of habeas

corpus and his motion to proceed in forma pauperis vere submitted to the Clerk which



were filed with the Court on October l4r 2008. On October 2l? 2008, this Court issued

an order directing the State to file an answer or otherwiae respdnd to the Petition

and file a return in accordance with the provision of NRS 34.360 to 34.830, within

45 days after the date of that order.

13. On November 2O; 2008, the State filed their response and motion to dismiss

Petitioner's petition for writ of habeaa corpus (Post-conviction) and Petitioner

received the State's documents on November 25/ 2008.

Apll/qllp

1. Petitioner'a Petition Is Equitable Tolling And Wa> Not Time Rnrred.

The facts alle:ed in the above paragraphs 1-13/ ahowing where undisputed Counselp

Jose Pallares refused to provide the Petitioner with his legal files? trial records

and the State delayed in providing the Petitioner kith the trial transcripts for

filinq his petition in complying with the statute limitation, that Petitioner has

demonstrated to the satisfaction of the Court pursuant to NRS 34.726, which good

cause exists due to the State and Counsel actions or inactions by causing the delay

in filing of unittmely petition. There are extraordinary circumstances beyond Peti-

tioner's control and this Court must presume circumstances exists.

''We have held that the one-year statute of limitations for filing a habeas peti-

tion may be equitably tolled if 'extraordinary circumstances beyond a priaoner's

control make it impossible to file a petition on time.''' Bramblesp 330 F.3d at 1202.

''(TJhe prisoner must show that the 'extraordinary circumstances' were the hut-for

and proxigete cause of his untineliness.'' Allen v. Lewis, 255 F.3d 798, 800-01 (9th

Clr. 2001) amended on other qrounds by Allen v. Lewis,295 F.3d 1046 (9th Cir. 2002).

''sore of our sister Circuits have had occasion Lo recoqnize the equitable tol-

ling is appropriate when a delay in filing a habeas petition resulted from suffi-

ciently egregious performance of counsel. In Nara v. Frankl 264 F.3d 310, 320 (3d

Ckr. 2001)/ the petitloner alieged that

his attorney failed to inform him when the Pennsylvania Supreme Court denied
review of his motion to withdraw his guilty plea l that his attorney refused to

4
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remove herself as appointed counsel after the Pennsylvania Supreme Court deci-
sîon, thus preventins him from 'movinq his case forward'' Ecitation to brief
omitted); that his attorney led him to believe that she was goînq to fîle the
federal habeas petition on his behalf: and that hia attorney told him that there
were no time constraints for filing a petieion.

In remanding the case, the Third Circuit reasoned that those were serious allega-

tions? which? if true? may constitute extraordinary circumstances to justiry equit-

able tollinq.'' Id.

The Second Ctrcuit has also recently held that attorney malfeaaance rey warrant

equitable tollinq. Baldayaque v. United States, 338 F-3d l45 (2d Cir. 2003)/ posed

a factual situation similar in some respects to the one before ua: ''In spite of

being speclfically dlrected by his client's representativea to file a '2255,' IPe-

titioner's attorney) Weinstein failed to file such a petition at all. By refuainq

to do vhat was reguested by his client on such a fundamental matter, Weinstein

violated a basie duty of an attorney to his cliento'' Id. at 152. In that contextl

the court concluded:

''Weinstein's actions vere far enough outside the range of behavior that reason-
ably could be expected by a client that they may be considered 'extraordinaryo'

. . . 
(W3e hold that an attorney's conduct, if it is sufficiently eqreçious? may

constitute the sort of 'extraordinary circumstances' that would justify the
application of equitable tolling to ehe one-year limitations geriod of AEDPA.''

Id. at 152-53. Although Ba'dayaque's pro se petîtion was ultimately filed thirty

months àate: the Second Circuit vacated a dtsmissal of the habeas petition and re-

manded the case to the district court for further proceedings aimed at determining

whether petittoner acted with reasonable diligencer and whether the extraordinary

circumseances caused his petitïon to be untimely-

''We similarly conclude thae ehe misconduct of Spitsynls attorney was sufficient-

ly eqregious to justify equitable

AEDPA. Though he was hired nearly a full year in

completely failed to prepare and flle a petitlon. Spitsyn and his mother contacted

Huffhines numerous times, by tele-phone and in writing, seeking action, but these

tolling of the one-year limitations period under

advance of the deadline, Huffhlnea

efforts proved fruitless; Furthermore, despite a request that he return spiesyn's

file, Huffhines retained lt for the duration of the limitations period and more tban

5
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two months beyond. That conduct was so deficient as to distinguish it from the mere-

ly negligent performance of counael Icitations omittedl. The fact that tbe attorney

retained by petitloner may have been responsible for the failure to file on a timely

basis does not mean that petitioner can never justify relief by equitable tollingo''

See Spitsyn v. Hoorer Caae No.: 02-35543, pp. 14696.

II. Petitioner Bas Establisbed reve Cause That The State And Rn  mMol Actions
rnn-tituted The Delay In Piling His Untlwe Petition, Which Were Extraord-
inary Cirmmmtances His Control haking It Ipçcasible To Litigate
on TIme.

The above facts in paraqraphs 1-13, shovlnq Petitioner vas not informed by his

trial and appellate Counsel of the denial of his direct appeal? denlal of access to

Petitioner's legal files and the trial transcripts within the one-year statute of

limitations for filing a habeas petition. In addition, after the Court granted Pett-

tionerls motion for trial transcripts? there has been refusal to provide him vith

the records and the delay had continued over several years before providinq the Peti-

tioner with the records in 2007 by the State-

''We have previously held that equitable tolling may be appropriate when a pri-

soner had been denied accesa to hia legal files. Lott v. Mueller, 3O4 F.3d 918, 924

(9th Cir. 2002). That logic would apply to Spitsyn's situation as vell. Id. at 146-

96. ''We have also held that equitable tollinq was appropriate vhen a district court

incorrectly dismissed a petition filed by a pro se prisoner for reasons of form and

then subsequatly lost the body of his petition when he sought to refile it.'' Cori-

jasso v. Ayers? 278 F.3d 874, 878 (9th Cir. 2002). ''Failures on the part of grison

officials to prepere a check for the filing fee or to obtain a petitioner'a signa-

ture have also been held to constitute 'extraordinary circumstances' beyond the pe-

titioner's control that have warranted equitable tollinqo'' Miles v. Prunty/ 187 F.3d

1104, 1107 (9th Cir. 1999): Stillman, 3l9 F.3d at 1202. ''It has been arqued that

Spitsyn could have satisfied the deadline despit Huffhines's mtsconduct by ftlin: a

petition pro se. But without the file, which Huffhines still possessed, it seems

unrealistic to expect Spitsyn to prepare and file a meaninqful petition on hts own

6
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vithin the limitations period. Id. at 14696.

111. Petitioner's Actlml Innocence Claim Is Warranted Relief RO&AUSe The Lack
Of Scientific Evidence Of DNA Testing Tb Prove He Is Innocent By The State.

To determine whether the issue of Petitioner's innocence is sufficient to grant

relief or insufficientl this Court should evaluate whether the central piece of evi-

dence: the DNA sperm the victim claimed was on her cloths has been tested. If notr

then Petitioner's convictions were unconstitutionally infirm by precluding him from

proving his innocence by using scientific evidence in terms of trustworthiness and

reliability for the trier of facts to decide his convictions. Therefore/ the jury

was excluded and/or prevented from learning of the evidence of Petitioner's innocence

durin: the trial proceeding.

The United States ''Supreme Court defined the responsibility of federal trial

courts to ensure tbat proffered scientific evidence is in fact scientific, and will

be of use to the trier of fact in deciding an issue to be trier-'' See Daubert v.

Merrell Dow Phormaceuttcals/ Incvp 509 U.S. 579/ 592/ 1l3 S.Ct. 1786, 125 L.Ed.2d

469 (1993). ''In order to do so, trial courts must assess whether a proffered scien-

tific theory can be and has been tested, whether it has been subjected to peer review

and publication, and whether it has achieved general acceptance, see id. at 593-94/

l13 S.Ct. 1786.'1 See U. S. v. Cuff. 37 F. Supp.zd 279, 282 (S.D.N.Y. 1999).

''This Court has repeatedly assessed that admissibility of scientific evidence in

terms of trustworthiness and reliability.''santillanes v. State, l04 Nev. 699, 704,

764 P.2d 1147, 1150 (1988). The district court did not err in admitting DNA evidence.

Brown v. State/ 934 P.2d 235, 241 (Nev. 1997).

''We remain confident thatz for the most part, 'victims of a fundamental miscar-

riaqe of justice will meet the cause-and-prejudice standardl ...Accordinglyr we think

that in an extraordinary case/ where a constitutional violation has probably resulted

in the conviction of one who is actually innocent, a habeas court may grant the

vrit even in the absence of a showing of cause for the procedural defaultp'' Hurray

v. Carrier, 477 U.S. 478, 495-96, 106 s.Ct. 1639, 26491 91 L.Ed.2d 397 (1986). To
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satisfy th* Carrier gateway standard, Petitioner shows that it is more likely than

not that no reasonably juror vould have found peeitioner qullty beyond a reasonable

doubt. Schlup v. Delo? 5l3 U.S. 298, 327, 1l5 S.Ct. 851, 867/ l3O L.Ed.2d B08 (1995).

''In aeekin: to prove actual innocence? to avoid a procedural defaultl a petitioner

for a writ of habeas corpus need not always affirmatively show physical evidence

that he or ahe did not commtt the crime with khich be or she is char:ed.'eschlup,

5l3 D.S. at 330, ll5 S.Ct. 851: Carroger v. Stewardl l32 F.3d 463, 4:l (9th Cir-

1997). ''We retain authority to issue the writ if the petition tmplicatlesl a funda-

mental miscarriaqe of justice.''' Deutsher v- Whitley, 946 F.2d 1443/ 1444 (9th Cir.

1991). In the Petitioner's case/ he asserts that if the DNA evidence had been tested

and presented at his trial it would shok the jury that be never sexaully assaulted

Crystal Ingram. Thus/ there would be no reason the jury vould have found him guilty

of the crime of sexual assault beyond a reasonable doubt.

IV. o e state Ia Y t m titled 'm  Ple d D r Ieches IVY'xl-  O e Y lay G s Y t
* le eauit of a titioner.

'l'he records are clear, the delay in f tling Petitioner' s N tition was due to

Counsel , who had been retained to assist the Petitioner in hîs criminal case. From

the outset, Counsel, Jose Pallares : knev he was unable to provide ef fectively assis-

tonce to Petitioner with his trial because of suf fering f rom anxiety, depression

and alcoholism when Counsel f iled a x tion to withdraw as Counsel before the trial .

'lYe Court denied Counsel' s x tion and Jose Pallares was forced to provide tbe Peti-

tioner Izith inef fective assistance throughout tbe trial proceeding and on direct

appeal . See Ex . ''9, '' attached to original petition.

As alleged in the above m ragraphs 1-1.3 and the claims in the oriqinal habeas

corpus petition pp. 12-16 - There is no doubt that Counsel ' s conduct falls outstde

ehe range of reasonable professicmal assiatance, and that peti tioner has dem nstra-

ted that the delay in f iling his petition vas due to this Counsel ' s failures . In

addition? there were complaints f iled against this Counsel for unprofessional mis-

conduct and ulttmately Counsel was found quilty by the M ard hearinq m nel which

8
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recommended that Jose Pallares be suspended for one-year without practicing law in

the State of Nevada. The Nevada Supreme Court held that the one-year suspension

aqainst Joae Pallares was too lenient and imposed a two-year suspension against this

Counsel. See Ex. ''10,'' attached to original petition-

Under the circumstances of ineffective assistance of eounsel, the Nevada supre-

me Court set a standard and held that ''this result would not punish tNe criminal

defendant for the errors of his attorney. Our system already ' provides for reversal

of criminal sentences that result from attorney error.'' See Butler v. State, 102 P.

3d 7l, 90 (Nev. 2004).

G ID IY

Based upon the foregoing reasons, Petitioner respectfully requests that this

Honorable Court issues an order denying the State's motion to dismiaa Nis petfEion

for writ of habeas corpus, and qranting Petitioner's petition or in the interest of

justice an order dsrecting the State to conduct DNA testing and set the matter for

an evidentiary hearinq by allowîng Petitioner the opportunity to delonstrate his

actual innocence of the crime in vhich he was accused of and that trial and appeal

Counsels vere ineffective.

DATED this M /esday of December, 2008.
(

e L. Garcia: 458710
NNCC
P. 0. Box 7000
Carson city, NV 89702-7000

9
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M IFIG W  OF SERVICE BY MAIL

1, Jose L. Garcia, hereby certify pursuant to N.R.C.P. 5(b), that on this iy /W day

of December, 2008, I mailed/handed to a correction officer for mailing a true and

correct copy of the foregoing PETITIONER'S OPPOSITION 10 THE STATE'S RESPONSE AND

MOTION TO DISMISS HIS PETITION FOR WRIT OF HABEAS CORPUS, addressed to:

Lisa Luzaich
Chief Deputy District Attorney
200 Lewis Avenue
Laa Vegas, N7 89155-2212

1

Jos . Garcia/ #587 0
NNCC
P. 0. Box 7Q00
Carson Cityz NV 89702-7000

IQ



Jose Lopez Garcia /58710
NNCC
P. 0. Box 7000
Carson City, NV 89702-7000

IN %1lE O m R-  CX>JRT OF %ME STATE OF NEVADA

JosE LopEz GARCIA, )
)

Appellant, )
)
) case No.: 53154
)

THE STATE OF NEVADA, )
)

Respondents. )
)

APPELLANT'S OPENING BRIEF

ATTORNEY FOR APPELLANT ATTORNEY FOR APPELLEES

Jose Lopez Garcia
NNCC
P. 0. Box 7000
Carson City, NV 89702-7000

Lisa Luzaich
Chief Deputy District Attorney
20O Lewis Avenue
Las Vegas, NV 89155-2212
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Year in the Clark County Detention Center with Counts III-V to run concurrent to

Count II. See Original Petition p. 2 and Exhibit ''6,'' attached to the Petition
.

STATTB@@TP OF FACTS

Appellant's petition for writ of habeas corpus was filed in the District

Court on October 14, 2008. See Indix Docket Sheet App. ''1,.' attached hereto. The

State of Nevada was ordered to answer or otherwise respond to the petition and filed

a return within 45 days after the date of the District Court's order
. See App.

attached hereto.

On November 20, 2008, the State's response and motion to dismiss Appellant's

petition was filed. See App. :'3,', attached hereto. Appellant received the State's

response on November 25/ 2008, and his opposition to the State's response was mailed

on Decepber 4, 2008, which was not filed until December 12z 2008. See App. ''4,'' at-

tached hereto.

The District Court issued an order dismissing Appellantls petition as time

barred on December 11/ 2008/ one day before his opposition was filed. See District

Court's order App. ''5,'' attached hereto. As a result, Appellant's opposition was

actually filed on December l2/ 2008, one day after that Court already had a hearing

and denied his petition. See Appk. -N4.''

AprJll/lr

THE DISTRICT COURT DEPRIVED APPEELANT 'S RIGHT TO DUE PROCESS BY HOLDING A HE
ARING 19DENY HIS PETITION 

AS TIME BARRED WITHOUT ENTERTAINING HIS OPPOSITION TO THE STATE'S
RESPONSE WHICH CONSTITUTED UNFAIRNESS AND INJUSTICE IN VIOLATION OF THE 5th 

AND 14thAMENDMENT RIGHTS TO TH
E UNITED STATES CONSTITUTION.

A. The District Court findings of fact, conclusions of 1aw and Order was without

the benefit of Appellant's claims of the equitable tolling and his petition was not

time barred as alleged herein:

informed of the denial of his direct

appeal by counsel, Jose C. Pallares. On July 10/ 2001, Hr. Gary E. Gowen vrote to

Appellant regarding the outcome of the Nevada Supreme Court denial of his direct

From the out set Appellant was never

2



appeal/ and Mr. Gary sent a copy of the application forms of petition for post-con-

viction to Appellant. See Exhibit ''A,'' attached to App. 04.''

2. On July 15, 20014 Appellant wrote a letter to trial and appellate counsel
,

Jose Pallares and demanded a1l records on appeal, and the appeal brief counsel filed

in this Court on his behalf in order to pursue his petition for writ of habeas co
rpus.

See Exhibit ''B,'' attached to App. ''4.'1

3. There was no response by Jose Pallares: and on January 14 20024 Appellant

wrote a letter to counsel demanding a11 the documents in counsel's possession to be

forwaréed to him without delay. Otherwise, Appellant would be precluded from liti
-

gatin: his convictions. See Exhibit ''C,'' attached to App . .'4.''

4. Once again/ there was no response from counsel Jose, and on May l3, 2002,

Appellant wrote a letter to terminate Jose Pallares as counsel and requeating the

files to be delivered to Appellant pursuant to NRS 7.055. See Exhibit ''D?'' attached

Q.O XFT . 51 4 . ''

5. There was no response? no records or files were delivered to the Appellant
.

On January 20, 2003/ Appellant wrote a third letter to counsel/ by requesting that

counsel provide him with the trial transcripts/ the filesz and the direct appeal

brief without further delay. Otherwise, Appellant would be precluded from filing a

timely writ of habeas corpus petition. See Exhibit ''E/N attached to App. ''4..'

6. As a result/ there was no response by counsel. On February 6, 2004/ Appel-

lant wrote another letter to counsel regarding his refusal in responding to Appel-

lant's letters which violated the Nevada Supreme Court rules of professional conduct,

and Appellant would be forced to take action with the court by counsel failing to

provide Appellant with his criminal case files and the trial transcripts
. See Exhibit

''P '' attached to App. ''4 ''/ œ

7 . Jose Pallares refused to respond to Appellant ' s letters. On Novee er 1, 2004 ,

Appellant submitted an additional termination of this counsel and requested a11 the

records and case f iles to be delivered to Appellant pursuant to NRS 7 
.055, with no

action being taken by counsel . See Exhibit ''G
, '' attached to App. ''4. 

''
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8. Finally, Appellant was forced to submit a motion for trial transcript
s and

affidavit in support for Withdrawal of attorney Jose Pallares from the record and

transfer of records to Appellant. See Exhibit ''H/'' attached to App
. ''4.'' On January

19, 2005, the District Court granted Appellant's motion for transcripts
. See Exhibit

''I , '' attached to App. ''4 . ''

9. In addition, the State refused to provide Appellant with the transcri
pts ,

and on May 24, 2005, Appellant wrote a letter to the District Attorney l s of f ice

requestins the trial records as ordered by the Court and has been ignored with 
no

response. See Exhibit ''J , '' attached to App. '14 . '' On August 10 l 20054 and on Septem-

ber 23# 2005, Appellant submitted a motion to shov cause and a notice to the Cl
ark

County District Attorney ' s of f ice requesting the tranacripts pursuant to court ' s

order. See Exhibit ''K l '' attached to App . 1'4. '' On August l6, 2005/ the District At-

torney f iled an oppostion to Appellant ' s motion to show cause claiming their refusal

to provided Appellant with the records. See Exhibit ''L t '' attached to App. .'4. 
''

1O. The State did not provide Appellant with the trial transcripts of hks cri-

minal case until 2007. After receiving the trial records 
t Appellant f iled his mo-

tion to vacate conviction for actual innocence and motion for apm intment of 
counsel

which were f iled with the court on May 17 t 2007 . see Exhibit ''M? '' attached to App.

''4. '' On May 30 t 2007 t the State f iled an opposition to Appellant ' s motion to vacate

conviction and his motion f or apm intment of counsel . See Exhibit 'IN, '' attached to

App. ''4. '' In June 4 2007 , Appellant submitted an additional notice to the Court by

requesting counsel to be appointed to assist in supplementing Appellant ' s motion

and to represent him in his motion to vacate conviction for actual i
nnocence. See

Exhibit ''0/ '' attached to App. 1'4. ''

11 . Appellant ' s motion f or appointment of counsel and motion to vacate convic-

tion f or actual innocence were denied on May 31 p 2007 , without f inding of facts or

concluaions of 1aw and no order denyin: vas issued and no notice of denial was ser-

ved upon the Appellant . On January 22 , 2008, Appellant submitted a request for

status check and the Court conducted a hearing in denying b0th motions with no order

4



issued or no notkce of denial were served upon Appellant as required by Nevada rules

of Appellate procedure. See Exhibit ''P l '' attached to App . ''4. ''

12 . Appellant believed that his motion to vacate judgment is now still pending

in the Clark County District Court where that Court declined to make an order f in-

ding of facts and conclusions of 1aw and no notice of the denial was served upon

Appellant. He is unable to appeal to this Court because no f inal judgment has been

rendered by the District Court . For this reason t Appellant is being made to choose

either by serving his unconstitutional conviction or by seeking f urther relief by

way of petition for writ of habeas corpus (post-conviction) . Therefore? on Septem-

ber 23? 2008, Appellant submitted his petition for writ of habeas corpus ancl a motion

to proceed in f orma pauperis which were f iled with tl7e District Court on October l4!

2008. On October 21p 2008, the Court issued an order directing the State to f ile

an ansver or otherwise respond to the petition and f ile a return in accordance with

the provisions of NRS 34.360 to 34.830 , within 45 days af ter the date of that order
.

See App. '' 2 .''

13. On November 2O? 2008 t the State f iled their resm nse and motion to dismiss

Appellant ' s petition for writ of habeas corpus (post-conviction) . Appellant received

the State ' s documents on November 25z 2008. His opposition was mailed on December 4,

2008/ and it was not f iled until December 12 , 2008, af ter the Court denied his peti-

tion on December 11 t 2008 . App. ''5. ''

The actions of counsel and the State as alleged in the above paragraphs 1-13,

showing undisputedly that counsel, Jose Pallares ref used to inform Appellant regar-

ding the outcome of the denial of his direct appeal and counsel further refused to

provide Appellant with his legal f iles, trial records p including that the State de-

layed in providinq him with the trial transcripts for f iling his petition in com-

plying with the statute limitation. Thus , Appellant has demonstrated to the satis-

faction of the court pursuant to NRS 34 .726 t which çood cause exists due to the

State and counsels actions or inactions by causing the delay in f iling of untimely

petition. These are extraordinary circumstances beyond Appellant ' s control and this

5



Court must presume circumstances exists.

''We have held that the one-year statute of limitations for filing a habeas peti-

tion may be equitably tolled if 'extraordinary circumstances beyond a prisoner's

contol make impossible to file a petition on timeo''' Bramblesl 33O F.3d at 1202.

''(Tqhe prisoner must show that the 'extraordinary circumstances' were the but-for

and proximate cause of his untimeliness.'' Allen v. Lewis, 255 F.3d 798/ 800-01 (9th

Cir. 2001) amended on other grounds by Allen v. Lewis? 295 F.3d 1046 (9th Cir. 2002).

''Some of our sister Circuits have had occasion to recosnize the equitable tol-

ling is appropriate when a delay in filing a habeas petition resulted from suffi-

ciently egregious performance of counsel. In Nara v. Frank/ 264 F.3d 310, 320

Cir. 2OOl)p the petitioner alleged that

his attorney failed to inform him when the Pennsylvania Supreme Court denied
review of his motion to withdraw his quilty plea; that his attorney refused to
remove herself as appointed counsel after the Pennsylvania Supreme Court deci-
sionp thus preventing him from 'movin: his case forward/' (citation to brief
omittedl; that his attorney led him to believe that she was going to file the
federal habeas petition on his behalf: and that his attorney told him that there
were no time constraints for filing a petition.

In remanding the case, the Third Circuit reasoned that those were serious allega-

tions, which, if true, may constitute extraordinary circumstances to justify equit-

able tolling.'' Id.

The Second Circuit has also recently held that attorney malfeasance may warrant

euitable tolling. Baldayaque v. United States, 338 F.#d l45 (2d Cir. 2003), posed a

factual situation similar in some respects to the one before us: ''In spite of being

specifically directed by his client's representatives of file a 1'2255,. (Petitioner's

attorneyq Weinstein failed to file such a petition at all. By refusing to do what was

requested by his client on such a fundamental matter, Weinstein violated a basic duty

of an attorney to his client-'' Id. at 152. In that context? the court concluded:

''Weinstein's actions were far enough outside the ranqe of behavior that reason-
ably could be expected by a client that they may be considered 'extraordinary -

'

. . . (W)e hold that an attorney's conduct? if it is sufficiently egregious, may
constitute the sort of 'extraordinary circumstances' that would justify the
application of equitable tolling to the one-year limitations period of AEDPA.

''

Id. at 152-53. Although baldayaque's pro se petition was ultimately filed thirty



months late/ the Second Circuit vacated a dismissal of the habeas petition and re-

manded the case to the district court for further proceedings aimed at determining

whether petitioner acted with reasonable diligencez and whether the extraordinary

circumstances caused his petition to be untimely.

''We similarly conclude that the misconduct of Spitsynls attorney was séfficient-

ly eqregious to justify equitable tolling of the one-year limitations period under

AEDPA. Though he was hired nearly a full year in advance of the deadlinep Huffhines

completely failed to prepare and file a petition. Spitsyn and his mother contacted

Huffhines numberous timesp by tele-phone and in writing? seeking action, but these

efforts proved fruitless. Furthermore, despite a request that he return Spitsyn's

file, Huffhines retained it for the duration of the limitations period and more than

two months beyond. That conduct was so deficient as to distinguish it from the mere-

ly negligent performance of counsel (citatiions omitted). The fact that the attorney

retained by petitioner may have been responsible for the failure to file on a timely

basis does not mean that petitioner ean never justify relief by equitable tolling.''

See Spitsyn v. Moore, Case No.: 02-35543/ pp. 14696.

B- The District Court denied Appellant's petition without the benefit of his

opposition to the State's response which established good cause that the State and

counsels actions constituted the delay in filing his untimely petition. There were

extraordinary circumstances beyond Appellant's control? making it impossible to liti-

gate on time and that the State is not entitled to claim laches because the delay

was not the fault of Appellant.

the above paragraphs 1-13, clearly shown that Appellant was not informed by

his trial and appellate counsel of the denial of his direct appeal
, denial of access

to Appellantls legal files and the trial transcripts within the one-year statute of

limitations for filing a habeas corpus petition. In addition? after the court granted

Appellant's motion for trial transcripts? there has been refusal to provide him with

the records and the delay had continued over several years before providing him With



the records in 2007 by the State.

''We have previously held that equitable tolling may be appropriate when a pri-

soner had been denied access to his legal files. Lott v. Mueller? 3O4 F.3d 918, 924

(9th Cir. 2002). That logic would apply to Spitsyn's situation as well. Id. at 146-

96..' ''We have also held that equitable tolling was appropriate when a district court

incorrectly dismkssed a petition filed by a pro se prisoner for reasons of form and

then subsequatly lost the body of his petition when he sought to refile it
.'' Cori-

jasso v. Ayers, 278 F.3d 874, 878 (9th Cir. 2002). ''Failures on the part of prison

officials to prepare a check for the filing fee or to obtain a petitioner's signature

have also been held to constitute 'extraordinary circumstances' beyond the petitioner 's

control that have warranted equitable tolling . '' Miles v. Prunty/ l87 F .3d 1104: 1107

(9th Cir. 1999): Stillman/ 3l9 F.3d at 1202. ''It has been argued that Spitsyn could

have satisfied the deadline despit Huffhinea's misconduct by filing a petition pro s
e .

But without the file: which Huffhines still possessed, it seess unrealistic to expect

Spitsyn to prepare and file a meaningful petition on his own within the limitations

period. Id. at 14696. There is no doubt that counsel's conduct falls outside th
e

range of reasonable professional assistancel and that Appellant has demonstrated

that the delay in filing his petition was due to this counsel's failures
. In addition/

there were complaints filed against this counsel for unprofessional misconduct and

ultimately counael was found guilty by the Board hearing panel which recommended that

Jose Pallares be suspended for one-year without practicing 1aw in the state of Nevada.

This Court held that the one-year suspension against Jose Pallares was too lenient

and imposed a two-year suspension against this Counsel
. See Exhibit ''10,'1 attached

to the oriqinal petition.

Under the circumstances of ineffective assitance of counsel, this Court set a

standard and held that ''this result would not punish the criminal defendant for the

errors of his attorney. Our system already provides for reversal of criminal sentences

that result from attorney error.'' See Butler v. State! 102 P.3d 90 (Nev. 2004).

8



Appellant asserts that if not/ for the District Court's declination to entertain hi
s

opposition to the State's response and motion to dismiss
, the lower court may not

have denied his petition on the basis of being time barred
.

CEAKIUSICN

For the foregoin: reasons/ Appellant respectfully requests that this Court reve
rse

a11 the issues as presented in the original petition with instructions directing the

trial court to release him as justice requires to which he is entitled.

DATED this 7/ day of March, 2009.

h '

J E L. GARCIA? #58710
NNCC
P. 0. Hox 7000
Carson City, NV 89702-7000

CFAYTFICATE OF SERVICE BY MAIL

1, Jose Carcia: hereby certify pursuant to N.R.C.P. 5(b), that on this lD Ce4day
Of March/ 2009, I mailed/handed to a correction officer for mailing a true and cor-

rect Copy Of the foreqoing OPENING BRIEF addressed to:

Lisa Luzaich
Chief Deputy District Attorney
20O Lewis Avenue
Las Vegas, Nevada 89155-2212

$ %.

k4 !
ose L. Garcia/ 458710

NNCC
P. 0. Box 7000
Carson Cityz NY 89702-7000



@ @
. .

OF FIC E

cp.e. )
W>  '

660: W. Charle ton Blvd.
suite 134

Las Vegas, Nevada 89146
Telepllone: (TQ2) 822-140:
Fa> lmlle: (Te2) 2404*

TRANSMITTAL œ

To: Mr. Jose Garcia - - lnmate No. 58710

From: Gary E. Gowen

Subject: Post Conviction Relief - - Case No. 142741
Date; July 10, 2001

Dear Mr. Garcia'.

Please be advised that your brother and sister came to see me about your case
I am unable to provide much information because Mr. Pallares was your attom ey at
trial, and he was responsible for filing the Fast Track Appeat for you. The Iaw says tha:
Mr. Pallares must 5Ie the Fast Track appeal, and that if the Supreme Coud wants to
see full briefing, then another attorney can be appointed to do the full appeal.

l am advised that in Oecember, 1999. the Supreme Coud dismissed your
appeal. I received the dismissal in 1999, but since Pallares was your attomey, there
was nothing for me to do in your case. However, l am advised that you were never
informed that the appeal was dismissed by the Supreme Coud. n at is important
because w u have ONE (1) year from the date the Supreme Coud sends its Remittitur
to the Distrid Coud dismissing your Fast Track Appeal to 5le your petition for post
conviction relief in District Coud.

I enclose a copy of the Petition for Post Convidion Relief for you to fill out and
file in the Distrid Court If Mr. Pallares did not tell you that the Supreme Coud had
dismissed your appeal then you must state that fad in your Petition for Post Convidior
Relief. In Paragraph 19. State that the reason you have not sled the Petition within 1
year is because your attorney did not inform you that the appeal was denied by the
Supreme Court' if that is the case.

Petitions for post convidion relief are tricky. You should consult an inmate
counsel or a Iawyer to write your petition for you.

Yours uly,

%Jr

Gary E. owen

EY . 2.0
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JOSE GARCIA LOPEZ, #58710
S .D .C.C .
P . 0 . BOx 208
INDIAN SPRINGS : NV 09070

JOSE C . PALLARESI LTD .
A PROFESSIONAL CORPORATICN
52l S. 6th STREET
LAS VEGAS, NEVADA 89101

July l5, 2001.

Es: Case No.2 C142741

Dear yr. Pallares:

I received a letter dated July l0# 2001, from Hr. Gary Gowen sta-
ting that my direct appeal was denied by the Nevada Supreme Court in
December, 1999, and a renittitur was issued on January 25? 2000. If
that is the case than I am requesting that you please provided me with
all records on appeal and the brief you filed on my behalf. Otherwise,
I will be preclude from pursuing my petition for a writ of habeas cor-
pus within the time limitation requirement.

Thank you for your attention and immediate response to this re-
quest.

Respectfully submittedf

% .

ose Garcta Lopez

JGL/cc
Enclosure
cc: Mr. Joae C. Pallares

Attorney at Law

Ef. 2 I
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JOSE GARCIA LOPEZ, 158710
S .D .C .C.
P. o. BOX 208
INDIAN SPRINGS; NV 89070

JOSE C . PALLARES , LTD .
A PROFESSIONAL CORPORATION
52l S. 6th STREET
LAS VEGASI NEVADA 89101

January 1/ 2002.

#z: Case No.: C142741

Dear Mr. Pallares ;

Sincer my last letter I have asked an inmate here to write you to
obtain the brief you filed in the Nevada Supreme Court and a1l the
records on appeal. It has been almost six (6) months went by and I
have not heard from your office. Once again, in order to comply with
the one (1) year time limitation for filing my petition for a writ of
habeas corpus as stated by Mr. Gary Gown, I must have al1 the trial
transcripts and the brief you appealed on my behalf, including any and
a1l other related files. With this letter, I am requestin: that youp
please, send me the above mentioned documents without delay, otherwise,
I will be preclude from litigation of my convlcttons.

Thank you for your assistance in this matter.

Reapectfully submitted,

5 1
w.f

ose Garcia Lopez

JGL/cc
Enclosure
cc: Mr . Jose C . Pallares

Attorney at Law

Ef. 2.7.
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JOSE GARCIA LOPEZ, 458710
S .D.C .C.
P . 0 . BOx 208
INDIAN SPRINGS, NV 89070

JOSE C . PALLARES, LTD.
A PROFESSIONAL CORPORATION
52l S . 6th STREET
LAS VEGAS, NEVADA 89101

May l3# 2002.

RE: state vs. Jose Garcia ''Lopez case No-z c142741
YOUR TERMINATION AS COUNSEL AND DELIVERY TO ME ALL
Oe MY CASE FILES AND KATERIALS PURSUANT TO NRS 7.055

Dear Counsel :

Be advised that as of the above date: your authority and authori-
zation as attorney of record in the above entitled case is terminated
and a11 professional relationship is ended. It is noted that I owe you
no fees or debt of any type relating to the case at bar. Pursuant to
NRS 7.055, I am deman4ing immediate delivery to ne at the above address
al1 papers/ documentsp pleadingap reportsp indictment or information:
prelininary hearing transcripts, trial transcripts and other tansible
property which belonsa to me or were prepared for me in relation to the
above entitled caae.

Be advised? that in the event I do not receive the requested mate-
rials in a timely manner as required by statuter i.e., five (5) days
from the date above, I kill file a motion with the court to obtain an
order directing your compliance with the statutory requirements as
requested herein.

Thank you for you attention to this matter, and I await your prompt
response.

Respectfully submittedz

: :'

%

Jo e Garcia Lopez
JGL/cc
Enclosure
cc : Mr. Jose C . Pallares r Esq .

Attorney at Law

f:.23
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JOSE LOPEZ GARCIA, #58710
N.N.C.C.
P. 0. RRX 7000
CARSON CITV, NV 89702-7000

JOSE C. PALLARES, LTD.
A PRCFESSIONAL CORPORATION
52l S. 6th STREET
LAS VEGAS, NV 89101

January 20r 2003.

:â) Case No.: C142741

Dear Mr. Pallares:

This is my tbird letter regarding the records on appeal and the brief you filed
with the Nevada Supreme Court on my behalf. Since you refuse to respond to my let-
ters and are refusinq to inform me of the outcome of my dàrect appal I was informed
by Mr. Gary Gowen that the Nevada Supreme Court denied my Fast Track in 1999 and a
remittitur was issued on January 25, 2000.

I wrote you two (2) letters requesting that you deliver, to me? a1l of my case
Eiles and all related materials, pursuant to NRS 7.055, and another letter to ter-
minate you as counsel vithout a response or your sending the recorda to me. As you
already knovz without the trial transcriptsp the files, and the direct appeal brief
you filed I am unable to pursue my conviction for relief. Therefore/ I am reques-
ting that you please provide me with the documents mentioned above without delay,
otherwise? I will be prevented from filing a timely writ of habeas corpua petition.

I sincerely, hope you respond to this letter.

Respectfully submitted,

% 
.W

se Cercia

JLG/cc
Knclosure
cc: Xr. Jose C. Pallares

Attorney at Law

EK. z. 4



JOSE LOPEZ GARCIA, 458710
N.N.C.C.
P. 0. BOX 7000
CARSON CITY, NV 89702-7000

JOSE C. PALLARES, LTD.
A PROFESSIONAL CORPORATION
52l S. 6th STREET
LAS VEGAS, NV 89101

February 6, 2004.

#E: Case No.: C142741

Dear Mr. Pallares:

You are hereby inforped that since you refuse to respond to my letters and your
termination as my attorney I will be forced to take action with the Court for your
failing to provide me with my criminal case records and the appeal brief for appea-
ling my convictions. Due to your inaction I was precluded from complying with Neva-
da law under the writ of habeas corpus procedures and that your inaction/action was
in violation of the Nevada Suprepe Court Rules of professional conduct under Rules
151, 152 and 154.

With this letter, I look forward to bear from you as soon as poasible.

Respectfully submitted:

N A

se Garcia

JLG/cc
enclosure
cc: Mr. Jose C. Pallares

Attorney at Lav

EY. z
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& 7 TEE Eighth JUDICIKL DIBTRICT CQURT Or TsE STATI OP MMvAnA

IN AND POR rHE CQUNTY 0F Clark

Jose Looez Garcia )
Petitioner ) Dept No. vlrl

J
) case No. c142741

10 State of Nevada )
Regpondent ) MOTION TOR TRANSRQTPT

)

COFES NGW Lhe petitioner, Jose Lopez Garcla having

previouzly been granted leave to proceed in the above nl,mHered

14 caze in Forma Pauperis, motioning the Court for an Order that

the following transcripts be transcribed at the expenae of the

State of Nevada and provided to the petitioner to wit;

Trial transcrtpts. Police reports, statements or apy Vnformation

deemed exculpatory or inculpatory .

t:
The petitioner states that the above dorumentl are critical

Lhe petitioner for proper prosecution Of the above caze.

Dated this day of 200

Respectfully submitted
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l olum j, :;oawo ROGER F .L '
2 clark County District Attorney

Nevada Bar #002781 y 8: G03 LISA LUZAICH loi J5X l 9
chief D oe uty District Attom ey

4 Nevada Bar #005056
200 South n ird street

5 Las Vecas. NV 89155-2212
55-471 1(702) 4

6 Attorney for Plaintiff

7

8 DISTRICT COURT
CLARK COUNTYSNEVADA

9

10 'IRIE STATE 0F NEVADA,

l 1 Plaintiz

12 '-VS- C
ase No. C142741

13 JOSE LOFEZ GARCIA, Dept No. V
#857283

1 4

15 Defendant.

l 6

17 ORDER GRANTING DEFENDANT S M OTION F0R TRANSCRIPTS AND M OTION
TO PROCEED IN FOIIM A PAUPERJS

1 8

19
DATE OF IIEARING: 12/28/04

20 'I'lM E OF G: 8:30 A.M .

21 'FHIS M ATTER having com e on for hearing before the above entitled Court on the

22 28th day of December, 2004, the Defendant n0t being presenq in Proper Person, the Plaintil

23 being represented by DAVID ROGER, District Auomey, through LYNN ROBINSON,

24 Chief Deputy District Attom ey, and the Court having heard the argumen? of counsel and

25 good cause appearing therefor,

26 ///

27 /// E!- lî
2 8 ///

P:SWPM SIORDRTOD ROO YmGSD Oï7nM M .dIC



1 IT IS HEREBY ORDERED that the Deftndant's M otion for Transcripts and M otion

2 to Proceed in Fonna Paujeris, shall be, and it is granted.' 
l day of January, 2005.DATED this àV3

4

JACK!E GLASS5

6

7
DAVID ROGER8
DISTRICT , RNEY

9 Ne : B 781
I

IQ

11

12 Chief De @ Disûict Alomey
Nevada r #005056

13

14

15

16

17

18

19

20

21

22

23

24

25
t::r7'--.-.:,tt:. - qii!!i;'

26
'z. p& 7-

27 mSf Zj?tj '
28
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JosE LopEz CARCIA, 158710 KAy 2j, 2205
dkfû F.û. )0x 7206 '
CARSQN CITY', yV 29702-7202

LlsA LuzAlcH, (HIEF 2Epprx 2/
200 S. THIRn 'ST.
LAs VEGAS, yV 89155

qEl 1RAKscR1PTs; CASE d0. 6142741.
, STATE v. 6ARc!A

DEAR Ks. LuzAlcH.
l

FURSUANT TQ COURT ûRDER. ATTACHED, MHICH GRARTEP 8Y M0Tl0N
FQR TRANSCRIPTSZ PLEAS: SENf ME A Cçpf QF TqE TRIAL TRA.scRlPTs
IN THIS NATTER.' IF THE TRANSCRIPTS HAVE .01 BEEN TRANSCRIBED: '
PLEASE HAVE THIS CQHPLETE: A$ @0QN A$ P0$$lbkE A<p SEND ME A '
COPY.

#L$0# l NEED A c0Pï OF ALL THE POLICE REPORT: IM THIS HATTER.
IF Y0U H/#E THtSE, PLEASE SEND ME A CQPT.

THANK r0u .

SlNcEqEuv,

N J

osE LniEz ARcIA,, 458712

ATTACH:ENT

:7. zq
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DAVID ROGER

2 Clark County District Attorlwy j* j @ C),INvvada Bar #002781 4..- . ' '

3 JAM ES R . SW EETIN
Chief De uty District Attonwy , j!!.! 'gb4 Nevada Yar #005144 HG 11 6 l
200 South Third Strcet u

5 Las Veqms. Nevada 89155-22 12 
u,@. 'utf+Y: X' .e/NZ-5

5-471 1 . EaK J702) 4Sttorney for Plaintiff QL6
7

DISTRICT COURT
8

. -CLARKEOUNT.Y, NEVADA ..
9

THE STATE OF NEVADA,
1 0

Plaintiff, CASE NO: C142741
l 1

ws- DEPT NO: V
12

JOSE LOPEZ GARCIA,
13 #0857283

14 Deftndant.

15 STATE'S OPPOSITION TO DEFENDANT'S M OTION TO SHOW  CAUSE

16 DATE OF HEARING: August 23, 2005
TIM B OF HEAIUN G: 8:30 AM

17

18 COM ES NOW , tlle State of Ncvada, by DAVID ROGER, District Attomey, through

19 JAM ES R. SW EETIN, Chief Deputy District Atlorney, and hereby submits the attached

. 20 . .point.s and Authorities in Opposition to Defegdant's M otion to. Show Cause. -

21 n is opposition is made and based upon a11 the papers and pleadings on file htrein,

22 the attached points and authorities in support hcreof, and oral argumcnt at the time of

23 hearing, if deem ed necessary by this Honorable Court.

24 ///

25 ///

26 ///

27 ///

28 ///
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1 POINTS Ae  AUTHORITIES

2 STATEM EN T OF THE CASE

3 On May l2, 1997, Jose Lopez Garcia (hereinaûer GDefendant'') was charged by way '
4 of a five count information with two counts of Sexual Assault on Victim Under Age l6, two '

5 counts of Lewdness with a Child Under Age l4, and one count of Abuse, Neglect or

6 Endangçnnent of a Child. Defendant pled guilty to all counts on August 5, l 998 wms '

7 sentenctd to twenty (20) years in the Nevada State Prison on Counts 0ne and Two, the

8 sentence on Count Two to run consecutive to the sentence on Count One; a minimum of

9 ibrtpe-fght (R8) and a maximumv one fundred Venty (-f2é) montàs in the Vevaka sote
10 Prison on Counts Three and Four, with botb sentcnccs to nm concurrent to the sentcnce on

1 1 Count Two; and one year in the Clark County Detention Center on Count Five concurrent to

12 the sentence on Count Two. The Judgment of Conviction was tiled on August 24, 1998,

l 3 0n August 18, 1998, Defendant filed a Notice of Appeal. Defendant's appeal was

14 later dismissed on February 2, 2000 with the remittitur issuing on the same day.

15 0n December 10, 2004 Defendant filed a M otion for Transcripts and a M otion to

16 Proceed in Forma Pauperis. Dtfendant's motions were granted on December 28, 2004.

17 Subsequent to granting these motions, rather than request transcripts from the Clerk's Office,

l 8 Defendant mailed his request for transcripts to this office. Defendant now brings a M otion

19 to Show Cause in an effort to gd this office to supply Dcfendant with the ordered transcripts.

atu n e S3ay# opposes Defendalg's motiop% ith thç. rol-lpging; . ..-. . . . . ,- -.

21 ARGUM ENT

22 PROVIDING TM NSCRIPTS IS NOT THE RESPONSIBILITY OF THE
DISTRICT ATTORNEV S OFFICE.

23

24 The State has no objection to Defendant being supplied with transcripts as ordered by

25 the court. However providing transcripts is a function of the Clerk's Office and not the

26 District Attorney's oflice. See EJDCR 7.28. According to Defendant's motion, a request for

27 transcripts was mailed to this office, but no such request was mailed to the Clerk's Officc. '

28 Sincc the produdion of transcripts is not this office's reyppnsibility and Dcfendant has failed ' I
' 

j
2 P:S* = shOPP+OPBoutIyingï7N0$7NK6902.dœ '
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1 to request transcripts from tlle Clerk's Oflke, Defendant's motion should be denied
.

2 CONCLUSION

3 For the foregoing reuons tlw State rtsptctfully requests that Defendant's M otion to

4 Show Cause be DENIED .

5 DATED this l (.g day of August 2005.
6 Respectfully submitted

, :

7 oAvlo ROGE:
Clark County Dlstrict Attorney :8 
Nevada Bar #002781 .

9

1 0

11 BY

12 cuet- e 'uty oistrict Attorney
Nevada Tar #00s14413

14

15 CERTIFICA'I'B oy MAlt
am o .

16

+17 I hereby ccrtify that service of the above and foregoing
, was made this 1 Q day

1E of August, 2005, by dtpositing a copy in tht U.S. Maik postage prc-paid, addressed to:

19
JOSE LOPEZ OARCIA #58710 '20 

- .

PO-BOX-7000' N:C C.y - -cusox cl , kv à9 0221
22

ecretary or e stnct ttomey s lce23

24

25

26

27

28 bk/llks/sam .
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Jose Lopez Garcja
N9OC Inmate No. # 58710
Northern Nevada Correctional Center
P.O. Box 7000
Carson Ctty, NV 89702-7000

Petittoner, In Proper Person

* @

F I L E D
sly 17

DISTRICT COURT
CLARK COQNTY. NEVABA
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JOSE LOPEZ GARCIA. )
)

Petltloner. )
)

- vs- )

THE STATE OF NEVADA. )
)

Respondent . )
)

CASE N0: C1:2741

DEPT NO: V

:9TIO# TO VACAT:
CO:VICTIO: FOR ACTUAL IKMOCEKCE

COMES KOW. Pqtitfoner. JCSE LOPEZ GAPCIA. ïn proper peraon, and pureuant to

all applicable Rulea or Criminal Procedure; U.S.C.A. b 5, 6 and 14 Amendmente to

the U.S. Constitutton; N.B.S. 178.5561 Nevada Constitutton Art. 1. Sec. 8. and

the holdings or Hatnes v. Kerner, :0# U.S. 519, 92 S.Ct. 59R (1972), wherein, a

proper person pleadfng t: held to lesa stringent atandards than proresslonal

attorneys. do hereby sumlt the inetant Motlon to Vacete Conviction for Actuaà

Innocence to thls Ronorable Court ror lt's revlew and declsion. The Petitïoner

rurther requeat that tht: Court liberelly conatrue h1e motion based upon the ract

that he te a 'llaymln/' acting tn proper pereon. wlthout tbe benerit or assietance

or counsel. làd he is not sktlled or trained in the ln the preparation or leeal

documents or ludtctal procedures. See Brown v. Vasquez: 952 F.2d 11649 1166

(9th Cir. 19911. Petttloner rurther requests that this Court revlew hfs Motïon

lïberally and ïnterpret lt to raiae the strongets inrerences and arguments from

EK.J;



the racts tn his ravor. Acpherson v. Coomb. 17M F.3d 279 (9th Ctr. 1999).

lhls Motion is made and based upon the attached Point: and Authorities; a1l

pleadtngs, papers, recorda and documents on rile wfth tNe Clerk of the Court.

Dated, thia 1 l day or . 2007.
Reepectrully Submitted,

*,

l .

QSE LOPEZ GARCIA
Petitioner. In Proper Perlon

NOTICE 0P NOTION

xotxct xs usRezx cxvgx that on the date noted above, a true and correct

copy of the sttached NCrION TO VACATE CONVICTIQN FQR ACTUAL INNOCEHCE. was matled

to all counsel or record pursuant to N.R.C.P. Rule 5(b).

ED: thle / / day or . 200V.DAT

JOSE LOPEZ GARCIA
snoc Inmate so. #:8710
Northern Nevada Correctlonal Center
P.O. Box 7000
Carson Ctty, NV 09792-7000

Petttioner, In Proper Person

w 2 -
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FOIHTS ANB ADTHORITIES

1. FROCED:RAL RISTORY

Tbe Petfttoner: JOSE LOPEI CARCIA (herelnafter ''Petttïoner), vas arrested

on or about March 27, 1997. on alleged sexual assault charges which occurred some-

time ln the summer or 1996.

On May 12, 1997. Petitioner was charged by Inrormltton vfth two (2) Counts

or Sexual Assault on Vlctim Under âge l6, two (2) Zounts or Lewdness with a Chtld

Dnder Age 1#, and on (1) Count or Abuee, Neglect or Endangerment or a Chtld.

On June 16, 1998, Petitioner anpeared jn Department No. 8, Diatrict Court.

Honorable Lee A. Gates, .cor-lury-tqtao ntyfrrepreeeqted by Jose Pallares. Eaq..
with appearancee ror the State by Teresa Lowry and Jenntrer Togllattt, Deputy

Dlatrlct Attorneya. Petïtloner was ultlpately round guflty on all counts on or

about August %. 1998, and wae sentented to twenty (20) years in the Nevada State

Prieon on Counte 0ne and Two; the sentence on Count two to run consecuttve to the

eentence on Count Qne; a mtntmum sentence or rorty-etght (R8) months and a naxtmum

or one hundred-twenty (120) months ln the Nevada State Prison on Counts Three and

Pour, with both sentences to run concurrently to the sentence on Count Two, and

one (1) year ln the Clark County Detention Center on Count Five whtch is qoncurrent

to the sentence on Count Two. Judgment of Conviction was riled on August 2:T 1990.

0n August 189 1998. Petltlcner flled a tfmely #œtlce of Appeal through h1s

counael Jose Pallarea. The Nevada Supreme Court order Mr. Pallares to rtle Faet

Track Appeal whtch was prepared and eubmitted.by an'isttorney surrerlng rrom anxtety,

depresston and alcobolism. The Petttioner's appeal was eubsequently dtlmtssed on

or about February 2, 2000. The Petltloner was not provlded w1th hfs tranlcrlpts

and/or riles or vhjch Mr. Pallares had tn his possession and because or the lack

ot acknowledgement of Petltïoner's transcrtpts and legal naterials
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Jose Lopez Garcta
NDOC Inmate No. # 58710
Northern Nevada Correctional Center
P.O. Box 7000
Carson Ctty, NV 89702-7000

J zo ,# .#)
DIBTBICT c OVBT eA

c uanx COP:TY NE#znâ ct ' * r--x, epy azprp 11. o uou
JosE LOPEZ GARcI#. ) &r

)
Petittoner , ) C AS E Nû ) C 1 11 27 11 l

)
- vs- ) DEPT NQ: 9

)
THE STATE DF NEVADA, )

)
Regx ndentm  .-'-*' -e-),- . . . -.--.-. .-.- .-

)

F I L E D
&? /y

MOTION POB APPOI#TMERT OF COUNSZL
PURSUANT TO NRS 54.750 and XBS 178.397

The Petltfoner: J0SE LOPEZ GARCJA, In proper person. and pursuant to tbe

provtslons or NRS 3:.750 and NRS 178.397. lnclueive, requeet thïs Honorable

Court to aypoint counsel to represent him in tbte Kotton .To Vacate Convlction

For Actual Innocence. for the rollovfng reasons:

Petitioner 1s unable to arrord counsel ae represented in hie Kotion

Cor Leeve to Proceed ln Porme Pauperla an4 âfrfdavlt ln Suppopt ot Xotàon ror

Leave to Proceed in Forma Pauperis riled ln the above-entltled Court.

2. The laeuea lnvolved ln thls xatter are very complex.

3. Tbere are matters tnvolved in thie case thet requlre tnvestïgation

whlch tb'e 'Petltibner- cannot do-whtle. confLnedvto. prison.-- v- - - -

4. The Petttioner is in the mental health untt or the prlson (##CC) and

take: psycotropic medicltiona; he fs a layman and has no knowledge or sklll or

Judfctal process and law thereof.

///

///

///



* *ç
N. The ende or justtce would best be served ln thls caee lf an attorney

ts appointed to represent the Petittoner.

DATED: thie // day or , 2QCf.
Respectrully Submitted.

I
' 

wsë
SE LOPEZ GARCI

Petftfoner, In Proper Peraon

-2-
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DAVID ROGER cLElvk.jgrHEcouRv' 2 Cl
ark County District Attorney

Nevada Bar #00278 1
3 LISA LUZAICH

' Chief D ne uty District Attorney
4 Nevada Ijar #005056

200 Lewis Avenue
5 Las vejtas. Nevada 891 55-221 2

71-1500(702) 6
6 Xttonaey ror Plaintiff

7
DISTRICT COURT

8
CLAFECQUNTK,NEYAP/ - . - . . -.. 9 -

THE STATE 0F NEVADA, )
l 0

Plaintiff, CASE NO: C142741
1 1

-vs- DEPT NO: V
12

JOSE LOPEZ GARCIA,
13 //0857283 )

14 Dtfendant. l
15 . 's MOTION TO VACATE CONVICTIONSTATE s oBPosITION TO DEFENDANT

' 16 FOR ACTUAL IN NOCENCE AND APPO IN TM ENT OF COLJNSEL

17
DATE OF HEARING: 05/31/07

1 8 TIME OF HEARING: 8:30 AM

l 9 COM ES NOW , the State of Nevada, by DAVID ROGER, District Attorney. through

20 LISA LUZAICH, Chief Deptlty District Attorney, and hereby sttbmits the attached Points

. 2 l and Authorities in Opposition. .to-.Defendant's -Motion-To Vacate Conviction For Acmal - . - -

22 Innocence and Appointment of Coullsel. .' '

23 This opposition is made and based upon aIl the papcrs ari pleadings on G1e herein.
24 tbe attached points and atlthorities in suppon hereof. and oral argument at the time of

25 hcaring. if deemed llecessary by this Honorable Court.

26 / / /

27 ///
' 28

CAprosram FilesïNtvvîafomtrH umen! C*v* >h1emp$197020.253672.1G

I
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PO INTS AND AUTH ORITIES

2 STATEM ENT OF THE CASE

3 On May 12, 1997, Jose Lopez Garcia (hereinafter çiDcfcndant'') was charged by way
4 of a five count Information with two counts of Sexual Assault on Victim Under Age 16. two

5 counts of Lewdness with a Child Under Age 14, and one count of Abuse, Neglect or

6 Endangerment of a Child. Defendant pled guilty to alI counts on August 5, 1998, and was

7 sentenced to twenty (20) years in the Nevada State Prison on Counts One and Two, the
8 sentence on Count Two to nIn consecutive to the sentence on Count One; a m inimum of

9 'forty-cight (48) 'and a maximum of-one' hundred-twenty tlrzol-mollths -in-thc Ncvada Statc-' -
10 Prison on Counts Three and Four. with both sentences to run concurfent to the sentence on

1 1 Count Two; and one year in thc Clark County Detcntion Center on Count Five concurrent to

1 2 the sentence on Count Two. TLe Judgment of Conviction was 5led on August 24. 1 998.

13 0n Aklgust l 8. ! 998. Defendant filed a Notice of Appeal. Defendant's appeal was

14 later dismissed on February 2. 2000 with the rem ittitur issued on the same day.

On M ay 1 7. 2007, Defendant filed the instant motion to vacate for actual innocence and

1 6 appointment of counsel. The State responds as follows.

ARGUM ENT

18 1. DEFENDANT'S BARE CLAIM OF ACTUAL INNOCENCE DOES NOT
JUSTIFY RELIEF

19

20 Defendant's claim of actual innecence fails pursuant to Calderon v. Thomnson, 523

IJ.S. ê3!-(199i)s.Ip Calderon. tht-uqitcd States Supreme Cotlrt held that tlggtlo be credible,'
22 a claim of actual innocence must be based on reliable evidence not presented at trial... If the

23 petitioller asserts his actual il:nocencc of- the underlying crime, he must show 4sit is more

24 Iikely than not that no reasonable juror would have convictcd him in light of the new

25 evidence'' presented. Id. at 559.

26 Defendant's claim of actual innocenoe is bare and fails under Calderon. Further, even if this

issue werc cognizable, it still fails because Defendant has not brought forth any evidcncc no!

28 presented at trial. Delkndant, in the inslant motion. has clearly not met his requirtd burden;

CLïprtYam FilolNtxvla.comïlàtxurreat Coavcncrslempïl :7014/.753622.1:)G2



I
;

l he has Increly made a bare clailn ef actual innocence. Consequently, this claim warrants no

2 relief, and the court should dcny the instant motion.

3 A. DEFENDANT'S M OTION IS BARRED BY THE DOCTRINE OF
EQUITABLE LACHES4

5 The Defendant's claim is barrcd by the doctrinc of equitablc laghes. Hart v. State,

6 l l 6 Nev. 558, I P.3d 969 (2000). As the Nevada Supreme Court observed in Groesbeck v.

7 Warden, 1 00 Nev. 259, 679 P.2d I 268 ( 1984) çspetitions that are t'iled many years after

8 cenviction are an tlnrcasonable burden on the criminal justice system. The necessity for a

9 workable 'sfste;m 'di8tatès 'thât-thèfû m-itst-exist a- time-wheIfa kriifiiéal c'ènviction is final-''' '

10 The Nevada Supreme Court llas held that in applying the doctrine of laches to an individual

1 1 case, several factors should bc considered, including, tXl ) whether there was an inexcusable

1 2 dtlay in seeking relief; (2) whtther an implied waiver has arisen from the defcndant's

13 knowing acquiescenoe in existing conditions; and (3) whether circumstances cxist that

14 prejudicc the State-'' Hart. 1 16 Nev. at 563-64, l P.3d at 972.

1 5 The delay of close to nine (9) years is inexcusable delay in this mattcr, and Defendant fails to
1 6 allege any reason or excuse for such delay. In this case, Defendant's unwarranlble delay

1 7 constitutes a waiver of hi5 right lo bring any claim . Furlller, the State would be extremely

1 8 prcjudiced if tbis motion were granted, because it would be vtry difficult, if n0t impossible.

1 9 to detcrmine the trulhfulness of Dcfendant's allegations at this late date. Therefore. the court

20 should deny Defendant's present motion.

II. DEFENDANT-IS.NOT ENR'IILED-TO-M VI .AN .AT-T-QO EY - . - . - -.
APPO INTED

22

23 There is no federal constitkltional right under the Sixth Amendmcnt and no state

24 constitutional right to counsel in post-conviction relief proceedings. Coleman v. Thomnson.

25 50 l U.S. 722. 725, I 1 l S.Ct. 2546. 2552 ( 1 99 I ); McKajme v. Warden, l 1 2 Nev. I 59. l 63,

26 9 l 2 P.2d 255, 257-58 ( 1 996).

27 The Nevada Supreme Cotlrt has observed that a Defendant ttmtlst show that the

28 reqtlested review is not frivolotls bcforc hc may have an attorncy appointed.'' Petersen v.

Csprcxm Filolhlecvia.comirk<rt:mcnl Convrncrî1cmphI97020-253622.M



W arden- Nevada State Prison. 87 Nev. 134, 483 P.2d 204 (1 97 1) (citing fonner statute NRS

2 1 77.34542:. 3f lbis courl were to exercise its discrelion lo appoint counsel, Defendant does

3 not have a righl to choose who it should be. Set Junior v. State. 91 Nev. 439, 537 P.2d 1204

4 ( 1975).
5 Here, Dcfcndant makes no allegation that he can present non-frivolous isstles which

6 would entitle him to appointment of counsel for further procccdings. Defendant had counsel

7 throughout his trial and subsequcnt dircct appeal. Thus. he already has expended substanlial

,8 ptlblic resources and 1he appointmen! of counsel would be both unnecessary and a waste of

9 public funds.-Defendaht has'-failed' to-b-rilg 'forlh ank-ilaims that'would entitle him to post-
10 conviction relief. Defendant simply brings forth a bare request. Thus, Defendant's motion

1 l for appointment of counscl should be dcnicd.

I 2 CONCLUSION

1 3 For the foregoing reasons, the Statç rcspectfully requests that the Defendant's motion

14 to vacale conviction for actual innocençe and appointmenl of counsel bt denied.

1 5 DATED this day of M ay. 2007.

16 Respettfully submitted.

1 7 DAVID ROGER
Clark Cotmty District Attorney

1 8 Nevada Bar //00278 1

l 9

20 BY

2 1 - - .- - çpief Pgqty D. istliçt - xy . -Nevada àr #005056- -
22

23

24

25

27

28

chprclr.m Filesweevia.comslltxumes' cxv-erïlemp$I97a2n.253621.=



l CERTIFICATE OF M AILING

- 2 l hereby certiry that service of the above and foregoing was made this 30th day of

3 M ay, 2007, by depositing a copy in the U.S. M ail, postage pre-paid, addressed to:

4 JOSE LOPEZ GARCIA, #58710
NNCC

5 P , .0 B ox 7 0 00
CARSON CITY, NEVADA 89702

6

7 BY M, w arner
ecretary for the lstrlct ttorne s 1ce

8

10

l 1

12

13

14

15

. 16

17

18

19

20

21

I 22
23

24

25

26

27

28 n)n)w/SVU

C:ïpr4mtn Fil-mxvla.comhDtxumeny Convçrt*%=p$I97020-2$362l.IXr
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Jose Garcia '

NIXM  #58710

N . N . C . C . 6 -J '( S*0 w
p .o. sox pooo

carson clty- Nv . 89702-7000 Jla l'1 2 aa gj ,jy

olstrict court ea( 'XI 
..k 9.h' ' ''-clark county, Neve $

e. . vj- r,.yrf cotay

The State of Nevada, case *c142741

Plaintiff, oept . yv

Jose Garcia.
Defendant.

t . .e''-

Notice to the Court

My case was scheduled to be heard on May 31. 2007.

On June 4, 2007 T received the State 's opposition;

dated May 30, 2007 and postmarked May 31, 2007.

The State is aware that I am wlthout colm sel and

did not give me an opportunity to respond to its opposïtion .

Conclusion

Therefore I request that thls court dïaregard the State 's

opposïtion and appoïnt counsel to supplement and re/resent
my motion to vacate conviction for actual innocence.

Dated this seventh day of June, 2007.

Respectfully Submltted By
t. 

. Z .
ose Garc:a
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certificate of Mailing

I hereby certlTy that servlce of the above and

foregoing was made this seventh day of June, 2007.

By depoaiting a copy in the U.s. mail.

Postage pre-païd, addressed to:

Davïd Roger

Clark County Districr Attorney

20O Lewis Ave.

P.O. Box 552212

Las Vegas, Nv. 89155

4 *
By .
Jose Garcïa
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CRIMINAL COURT MINUTES

97-C-142741-C STATE OF NEVADA vs Garcia, Jose L
CONTINUED FROM PAGE: 012

10/ll/0S 08:30 AM 00 DEFTIS PRO PER MTN TO SHOW CAUSE /24

HRAPD BY: Jackie Glass, Judge; Dept. 5

OFFICERS; Sandra Jeter/sj, Court Clerk
Cynthia Georgilas, Relief Clerk
Carlaya Lewis. Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006237 Brierly, Tracey J. Y

Court NOTED on January 19 it granted the defendant's motion for transcripts;
therefore, ORDERED , instant motion DENIED as it is MOOT . Defendant i/ to
contact the Court Recorder, Carlaya Lewis, to request the transcripts.

NDC

05/31/07 08:30 AM 00 ALL PENDING MOTIONS 5/31/07

HEAPD BY: Jackie Glass, Judge; Dept. 5

OFFICERS: Sandra Jeter Court Clerk(
Rachelle Hamilton, Reporter/Recorder

PARTIES; STATE OF NEVADA Y
008610 Pieper, Danielle K. Y

0001 Dl Garcia, Jose N
PRO SE Pro Se Y

Deft. not present and in custody at the Nevada Department of Corrections.

DEFT.IS PRO PER MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS: CQURT

ORDERED, motion GRANTED .

DEFT.IS PRO PER MOTION FOR APPOINTMENT OF COUNSEL.- DEFT.'S PRO PER MOTION
TO VACATE CONVICTION FOR ACTUAL INNOCENCE: Court stated its findings and
ORDERED, motions DENIED . State to prepare the Order.
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97-C-142741-C STATE OF NEVADA vs Garcia
, Jose L
CONTINUED FROM PAGE: 013

01/22/08 08:30 AM 00 DEFT'S PRO PER RQST FOR STATUS CHECK/29

HEARD BY ; Jackie Glass, Judge; Dept. S

OFFICERS: Sandra Jeter, Court Clerk
Nora Pena/np Relief Clerk(
Rachelle Hamilton, Reporter/Recorder

FARTIES : STATE OF NEVADA
006639 Fattig, John T

0001 Dl Garcia, Jose L
PRO SE Pro Se

COURT ORDERED, Deft's pro per motion is DENIED.
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