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DISTRICT OF NEVADA

KENNETH J. SCHIRQ
Plaintiff,
VS.
STEPHEN CLARKEet al,

Defendang.

3:10cv-00203RCIVPC
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850, 856 (9th Cir. 2003).

from relitigation hereSee Allen v. McCurry, 449 U.S. 90, 96-105 (1980). The Calso
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Plaintiff suedDefendants foviolation of his civil rightsunder 42 U.S.C. § 1983 he
Courtrecently grantedefendantsmotion to dismis®ecause the issue of whethedug process
violation occurredat Plaintiffs disciplinary hearing hadden finally adjudicatedgainst Plaintiff
in the state courtsvhere he had broughth@abeas corpusction concerninginter alia, the same
due processssuethatremairedfor trial in the present cas¢see Order, July 9, 2014, ECF No.

172-4;0rder of Affirmance, Nov13, 2014, ECF No. 172-6). Thesuewastherefore precluded

dismissé based omieck v. Humphrey, 512 U.S. 477 (1994) ariRkhmirez v. Galaza, 334, F.3d
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Plaintiff has asked the Court to reconsideder Rile 60(b)(3), i.e., for fraud,
misrepresentation, or misconduct by an opposing p&gintiff idertifies no fraud,
misrepresentation, or misconduct by any DefendamtcdrplainghatDefendanthave taken
inconsistent positionsPlaintiff’s judicial estoppel argument does not, howeiwraplicatefraud
under Rule 60(b)(3) in the context of the predederal case Moreover Plaintiff's estoppel
argumenis based on Defendants haviategedlytaken inconsistent positions in the state coy
as to the merits of the due process claim. Tharaent s thereforeelevant only to the
adjudication of the underlyindue process claimPlaintiff mustmake his judicial estoppel
argumento whatever state court currently has jurisdiction okehtibeas corpus action.

Plaintiff does not argue thate state courdjudication of his due process claas been
reversedr his disciplineotherwise vacatedHe makes no argument why the present § 1983
action is not barred b&llen andRamirez.

CONCLUSION
IT IS HEREBY ORDERED thathe Motion to ReconsideECF No. 188is DENIED.
IT IS SO ORDERED.

Dated his 18th dayf February, 2015.
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