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UNITED STATES DISTRICT COURT

8
DISTRICT OF NEVADA

9

10
EUGENE A. MAUW EE, SR., )

11 *30400 )
)

12 Plaintiff, ) 3:10-cv-00250-RCJ-RAM
)

13 vs. )
) ORDER

14 JACK PALMER, c/ al., )
)

1 5 Defendants. )
/

1 6

l 7 This is a prisoner civil lights action filed pursuant to 42 U.S.C. j 1 983. The cotll't now

l 8 reviews the complaint.

19 1. Screening Standard

20 Pursuant to the Prisoner Litigation Rcform Act IPLRAI. federal courts must dismiss a

2 1 prisoner's claim s, t'if the allegation of povcrty is untrue,-- or if the action ttis frivolous or m alicious,''

22 'tfails to state a claim on which reiiefmay be granted,'' or K'seeks monetaryrelief against a defendant who

23 is immune from such relief'' 28 U.S.C. j 1 9 l 5(e)(2). A claim is legally frivolous when it lacks an

24 arépable basis either in lau, ()r in fact. Nietzkc 1 '. Inllianls- #9t) U. S . 3 1 9. 325 ( 1 989). The court may.

25 therefore. dismiss a clainn as frivolous u'hcre it is based on an indisputably meritless Iegal thcory or

26 where the factual contentions arc clearll' baseless. 1(1. at 327. Thc critical inquiry is whether a
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l constimtional claim, however inartfully pleaded, has an arguabie legal and fact-ual basis. See J'tzc/cson

2 v. Arizona, 885 F.2d 639, 640 (9th Cir. 1 989).

3 Dism issal of a complaint for failure to state a claim upon which relief m ay be grantcd is

4 provided for in Federal Rule of Civil Procedure 12(b)(6), and the Court applies the same standard under

5 Section 1 91 5(e)(2) when reviewing the adequacy of a complaint or amended complaint. Review under

6 Rule 12(b)(6) is essentially a ruling on a question of law. See Chappel v. Laboratory Corp. (fAmerica,

7 232 F.3d 7 l9, 723 (9th Cir. 2000). A complaint must contain more than a ttformulaic recitation of the

8 elements of a cause of actioni'' it must contain facmal allegations sufiicicnt to ttraise a right to relief

9 above the speculative level.'' Bell Atlantic Colp. v. Twombly, 550 U .S. 544, l27 S. Ct. 1 955, 1 965

10 (2007). tt-f'he pleading must contain something more...than...a statement of facts that merely crcates a

1 1 suspicion gofj a legally cognizable right of action.'' fJ. In reviewing a complaint under this standard, the

12 coul-tmust accept as true the allegations of the complaint in question, HospitalBldg. Co. v. RexHospital

1 3 Trustees, 425 U.S. 738, 740 ( 1 976), construe the pleading in the light most favorable to plaintiff and

14 resolvc a1l doubts in the plaintiff s favor. Jenkins I). McKeithen, 395 U.S. 41 1 , 42 l (1 969).

1 5 Allegations in a pro se complaint are held to Iess stringent standards than formal

1 6 pleadings dratted by lawyers. See Hughes v. Stpwc, 449 U.S. 5. 9 ( l 980),. Haines v. Kerner, 404 U.S.

1 7 519, 520-2 1 ( l 972) +er curiaml; see also Balistrelu' 3'. Paci'flca Police Dep 't, 90 l F.2d 696, 699 (9th

1 8 Cir. l 990). All or pal-t of a complaint Gled by a prisoner may be dismissed sua sponten however, if the

19 prisoner's claim s lack an arguable basis either in lau' c,r in fact. This includes claims based en legal

20 conclusions that arc untenable (c.g. claims against dcfcndants who arc immtme from suit or claims of

2 1 infringement of a legal interest which clearly does not exist). as wcll as claims based on fanciful facmal

22 allegations (g.g. fantastic or delusional scenarios). See Neitzke. 490 U.S. at 327-28,. see c/.$':? McKeevel.

23 3'. Block. 932 F.2d 795, 798 (9th Cir. 1 99 1 ).

24 To sustain an action under section l 983. a plaintiff must show ( 1 ) that the conduct

25 complained of was committed by a person acting under color of state law: and (2) that the conduct

26 deprived the plaintiffof a fcderal constitutional or statutory right.'' l-ljxll'ic'ls' ,'. Hlllltcl'. 466 F.3d 676. 689

1.
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1 (9th Cir. 2006).

2 ll. Instant Complaint

3 Plaintiff, who is incarceratcd at Lovclock Correctional Center ('tLCC''), has sued the State

4 of Nevada, the Ncvada Department of Corrections (ttNDOC''), LCC'S W arden Jack Palmer, Associate

5 W arden Ron Halstead and Associate W arden Robert LeGrand. Plaintiff claims that he is a spiritual

6 leader and elder of Native Amcrican reiigious activities at LCC. He alleges the following: an officer

7 confiscated an eagle talon-a sacred Native Am ericanreligious artifact-that was inplaintilrspossession.

8 W hen his grievances were ultimately denied, plaintiff sought to send the sacred cagle talon home.

9 However, he was infonncd on M arch 24, 2010 that it had been destroyed. Plaintiff asserts violations

10 of his First, Eighth and Fourteenth Amendment rights.

1 1 W hileplaintiff purports to assel't a claim for the deprivation of his First Amendmentright

1 2 to free exercise of religion, the gravamen of plaintiff s complaint is that he was deprived of the

13 opponunity to send his confiscated property home. In Hudson n Palmer, the United States Supreme

1 4 Court hcld that intentional deprivation of an inmate's property by prison employees does not violate the

l 5 Due Process Clausc, providedthat adequate state post-deprivation remedies are available. 468 U.S. 51 7,

16 533-534, 104 S.Ct. 3194. 82 L.Ed.2d 393 (1984). Nevada lawprovides for civil actions forthe wrongful

1 7 deprivation of property by statc officials. See NRS 4 l .03 1', NRS 4 1 .0322. Plaintiff m ay seek redress

1 8 in the state systcm, but hc cannot sue in federal cou:t on thc claim that the state deprivcd him of property

19 without due process of the law. Thereforep plaintiff's claims for deprivation of property will be

20 dismissed with prejudicc.

2 1 Plaintiff sets forth no allegations that implicate the First. Eighth or Fourteenth

22 Amendm cnts. Accordingly- those claims are dism isscd.

23 111. Conclusion

24 IT IS THEREFORE ORDERED that the Clerk shall FILE the complaint (docket #1 -

25 1 ).

26 IT IS FURTHER ORDERED that plaintiff-s complaint is DISM ISSED vs'ithprcjudice

I -
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1 for failure to state a claim for which relief m ay be granted.

ITIS FURTHER ORDERED that the Clerk shall enterjudgmentaccordinglyand close

this case.

DATED this 29th day of November 2010.

D STAT - DISTRICT JUDGE
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