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Name and locatiolfof court anà name ofjudge, that entered thejudgment of conviction you are
kJ- .é ce,w t Dls-k-i e.4. - .). .cuallenging, e.-.c.o

2 y'ull datejudgment orconviction was enterea: .3 / rt / os (monw day/year)

3 oid you appeal the conviction? X Yes No. oate appeal decided: / ô / 11 / ,zrzhz

4. Did you file a petition for post-conviction relief or p. etition for habeas corpus in the state court?

s 05.1X Yes No. If yes, name the court and date the pdition was fled: e.
z.wx..k t-zckl 'AS-b/'''UA 1 l / o2 / o 'n . oidyou appeal rrom tl. denial ortlx petition ibr

ypost-conviction relief or petition for writ orhabeas oomus? Yes No. oate t:e appeal
decided: G / Q / 7.04 Have aIl of tlw grounds stated in tlus petition been presented to theW%
state supreme court? X - Yes No. If no, which grounds have not?

5 o-.y----.-ili-g(--s-,i-s----u---,-s-.).i-p.iti--t-t,i----., & ,,v , ?,

Attach to this petition a copy of aII state court written decisions regardipg this conviction.
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Is this the flrst feder.l petition for writ of habeas corpus challenging this conviction? X Yis

No. If no, whpl was the prior case number ? . And in what court was

the prior adion filed? C .
: ? .

WaR the prior adion . denied on the merits or dismissed for procedural reasons (check
g''

one). Date of decisinli: ' / / . Are any of the issues in this petition raised in tlle
. j

' 

.

'

prior petition? Yes No. If the prior case was denied on the merits, has the Ninth
v 'i$

Cirouit Court of App4als given you permission to iile this sucoessive petition? Yes No.
t7

. Do you have any petityn, application, motion or appeal (or by any other means) now pending in
J iction that you are challenging in this action? Yes / No.any oourt regarding th conv
h .

If yes, state the nmne otthe court and the namre of the proceedings:
>)L
'
r ..

8 case numberofthejudgm' ont ofoonvicuon being olwllenged: C
. o oq - D5' 45 .

f'sentencets): '--'v.z 'A' Lt# ' .''z ?p s. .9. tengtb andterms o

1c. start date and projected reiemsedate: - h - ek,lh.'l - - / -2
llkrlsets) for which you were convicted: X1 1. What was (were) the o

ttlcotnàgr- IJ 74X (/g'c oile--zbre az-  rn .

l2. What was your plea? Guilt .,et. No1 Guilty Nolo Contendere. If you pleaded guilty

or nolo contendere purs.lant to a plea bargaiw state the terms and conditions of tlle agreem ent:

13. Wbo was tlie attorney tbat represented you in the moceedings in state court? Identify wbether

tlle attorney was appointet rdained, or whether you represented yourselfpro se (witlmut cpunsel).
Name of Attom ey Apm inted Retained Pro se

arraignmentanuplea Aemhu Lww-f 4 papct gyfla x'
L ( X V Ztrial/guilty plea K

l,4 l'L L C 'L ( xe'sentencing

= î xdirect appeal
ition V) t%,of x! . ( It 'lst post-conviction pet

eal from post conviction . U *app
2nd post-conviction petition

appeal from 2nd post-conviction

2



IA

State concbely eveu  ground for whicà yoM claim tàat the state court conviction and/or sentepee is

unconstitutional. Summarize brieë  the facts supporting eac: ground. You may attach up to two
extra page stating additional grounds and/or supporting facts. You must raise in this petitioh alI

grounds for rdief tkat relate to tlliq convictitm. Any greunds not raised in this petition will Iikely

be barred from being litigated in a subsequent action.

GROUND I

1 allege that my state court conviction and/or sentenoe are unconstitutional, in violation of myd'k g jji-lv -
.j ve pr ceas & é' vg.t pwy ztyy5 typev Amendment rightto

based on these facts:
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k ke k (1uo/vl

.% c . ex
.
-  e. àctsu)-

''? : / e n.f- Y g lazn k .en 
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Exhaustion of state couz't remedies regarding Ground 1:

3



Direct Appeal:

Did you raise this issue on direct appeal 9om the convidion to the Nevada Supreme Court?

h Yes No. If no, explain why not:

First Post Colwictioh:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?
.- -. c J tYes k No. If no, explain why not:

C f

If yes, nmne of court: date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to the Nevada Supreme

Court? Yes No. If no, explain why not:

If yes, did you raise this issue? Yes No. If no, explain why not: '

. Second Post Colviction:

Did you raise this issue in : second petition for post conviction relief or state petition for habeas comus?

#es No. If yes, explain why: .

lf yes, name of court: date petition Gled / / . .

Did you receive an evidentiary hearing? Yes - -  No. Did you appeal to the Nevndn Supreme

Court? Yes No. If no, explain why not:

If yes, did you raise this issue? Yes No. If no, explain why not:

> Other Pr@ceedings:

Have you pursued any Other procedure/process in an attempt to have your convidion and/or

tence overturned based On this issue (Such &s administrative remedies)? YeS V No. If yes,sen
explain:

State concisely evec  ground for which rou claim that the state court conviction and/or sentence is

4



Stste eopekqely every ground f@r whieh you claip that the state court ronvietiop and/or sentence is

uwconstitutlenll. Suamarize briet  the faets supportixg eae: grouxd. You mar Kttae: Ilp te two
extr. page stating additional grounds and/or supporting fael. You oust rai:e in tlus petitiom all

grounds for relief tllat rehte to this eonvietitm. Any grounds aot raise in this petitlon wjll likely

le barred from being Iltigsted i. . gubxwqllext aetlom

GROUND J
I allege that my state court convidion and/or sentence alv unconstitutional

, in violation of my'* j
, l t.(m1,u. Amendmentrightto 'o e.s5 d s l ro-lee-b'm

based on these fads:
'-l'-fve- '?e-.k.7vlcne.c h n c txqt- $$ h so e a-rse-z

on (q' (1.1- ( ev c fx hetal b 'lvkx
c #', .;' ,' -1- Q  t t (- cz-  o '.

?-: e- J ' :4 ' vm /v c,
-1 T'- 4e, c % st-tt ô + .

: ' tsr a. e. ecc-kc )(:, ;
cxz e-4.: t n 'l- .s - - t,' u.c.e-
q-o rwln-pr'aw'h cw xqel f'-cleftr-nsd- : ns-lraxkon on a
..r > V -. - -l- '
C,f- /e -; k, , clza

.3 C- t.c v t: -/-
t h $ ckp è. S e
. Q

v - 
, lsece-l n ' s cor tz--l'es v

N cc.c- s. e- $.

Exhaustiop of state court remedia reganling Ground



* Direct Appeal:

Did you raise this issue on direct appeal hom the conviction to the Nevada Supreme Court?

f Yes No. lf no, explain why not:

. first Post Convietion:

Did you raise this issue in a petition for post conviction relief or sàte pdition for habeas corpus?

X ,--+ v ' ck )s e (kYes No. If no, explain why not:
o /A Jzt se.,r ca rn:.1-( > 1 . .
If yes, name of court: . date petition tiled / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to the Nevada Supreme

Court? Yes No. lf no, explain why not:

If yes, did you l'aise this issue? Yes - No. If no, explain why not:

> Second Post Copviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes No. lf yes, explain why:

If yes, name of court: . date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to the Nevada Supreme

Court? Yes No. If no, explain why not:

If yes, did you raise this issue? Yes No. If no, explain why not:

* Otber Proc--ainp:
Have you pursued any other procedure/process in an atlempt to hav' e your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes X  No. If yes,

explain: .

State coneisel)r every grou d lbr wàkà rou claim that tlle state rourt convidiop and/or x ntenee kl

(,
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State coneisely every ground for wllith yo. clpip thgt tke state ceurt eonvictitm amd/or sentenee js

Mneolstitutitmal. Summarize briesy t%e facts supperting eac: groumd
. You may ato ell up to two

extra page stating gdditioKal grollnd: lnd/or supporting fact:. You must raix  In this petitiom lIl

groumd: for relief tl-t relgte to this eopvktiox. Any groupds >et raised i. this petition will likely

be barred frem being litigpte  in a subRqllent attitm.

GRo-  3
I allege that my state court conviction and/or sentence are unçonstitmional

, in violation of my
.54% 'f'k f qi-iu Amenamentrim to e c ces .lc,-ê lna t <
bmsed on these facts: V k*& l rö'ffm M

e Jœ A- e.rf-e-2 b : c. y
-û t. ) 4.1 't-torl / re
T.1*c) ' ()e c ' cc.- e.s '

ca-rs,k  * ) u. ,cc * ,
1) iczt t s c 2 da-  c 'gaé/e

- : (9 # c-4- ï & - e.c . 
'

ô , v , . j- s )
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t-ûne 4 o .
cx . n3v r- e. kz- t? - e. ts Ju-
b , ,:. 4 c .S te- -J- )a c s,-

.: h .
+' e-  (

Qvts kp 1

t-tkos e-:rk . ( c,.y' (z 4oh 
c a 4 e.x  t

Exkaustioa of state collrt remedle regarding Ground

7
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Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

Y Yes No. If no, explain why not:

First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

$ No If no, explain why not: C. ;' & . feYes .
t + eo 'ex le, .I

If yes, name of court: date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to the Nevada Supreme

Court? Yes No. If no, explain why not:

If yes, did you raise this issue? Yes No. If no, explain why not:

. Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeu comus?

Yes No. If yes, explain why: .

If yes, name of court: date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to the Nevada Supreme

Court? Yes No. If no, explain why not:

If yes, did you raise this issue? Yes No. If no, explain why not:

. (lther Proceedings:

Have you pursued any oler procedure/process in an attempt to have your conviction and/or

d based on this issue (such as administrative remedies)? Yes X  No. If yes,sentence overturne
explain:

State roncisely every ground for which you claim that the state court conviction and/or sentence is

%
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State concisely every greund for which you claim that the state court conviction and/or sentence is

unconstitutional. Sum marize brieny the facts supporting each ground. You may attach Mp to two

extra pages stating additional grounds and/or supportipg facts. You must raise in this petltion aIl

grounds for rellef that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.

GRouxolul
I allege that my state court conviction and/or sentence are unconstitutionaly in violation of my

&e% & kqq'k.- s.q ecst-:e - ze 4Amendment right to 
,

% *- ?r44e,c, Jortbased on these faci;
---1.1 

. ( & kq.l - 1- l u - I .2 - )

k
. 

. - - y p cl., s.
' O T lcsul L e - .4inec

% q- r t? -
e G SJ Jr

l : e- t
''k'ke 'Q E- m fL5- e-e)5o ulù.c txlo-s czuaz. x4-: 1(
t. e L .

)1' e t ) cz. x c ec
+ = d m $- c G -

Exhaustipn of state court remedies regardlng Ground 1:

F
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. Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

V N If no, explain why not: '' * X'Yes o.
C gL .

First Ptut Conviction:

Did you raise tllis issue in a petition for post conviction relief or state petition for habeas com us?

Yes No. If no, explain why not:

s )- ..q (x. p..Jc./ pa/zm-yuate petition sled / 1. /0 z. yoy .If yes, name of court:
Did you roceive arl evidemiary hearing? X Yes No. Did you appeal te the Nevada Supreme
courtaf ves xo. Irno, explain why not:

ise this issue? X Yes No. If no, explain why not:If yes, did you ra

. Second Post Conviction:

Did you raise this issue in a sectm d petition for post conviction relief or state petition for habeas comus?

Yes No. If yes, explain why:

If yes, name of court: date petition tiled / / .

Did you receive an evidentiary hearing? Yes No. Did you appeal to tlle Nevada Supreme

Court? Yes No. If no, explain why not:

If yes, did you raise this issue? Yes No. If no, explain why not:

y' Other Proceedings:

Have you pursued any other procedure/process in an attempt to have yotlr conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. If yes,
explain:

State concisely every ground for which yeu claim that the state court conviction and/or sentence is

/ O
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unconstitutional. Sum mlrize brielly the facts supportlng each ground. You may attach up to two

extra pages statlng additional grounds and/or supporting facts. You m ust raise in this petition aIl

grounds for relief that relate ta tkis conviction. Any grounds not raised in this petltion will likely

b'e barred from being Iitigated in a subsequent action.

GROUND; S
I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

(.o 'rk. & tq4'k- Amendmentrightto r-clfe-ekek-  rnsu-/xzzc-
(7- xy vo- ro -  ; / nbased these facà:

- ZP-- . 
.; .1 lx C- e e.e & ' ; f o

- 

; '?- ----1 < .. 4- -? &e
- de l -4 ê 5e fa.,l tztx. ) ( t cx

- as/tl ) - +
* l cu,t
d. - D ) ' t p.?- ytaso

) e s,
e, e g g. J

5 j- - vô t & h t.C- e.-s q.
v 

, t , + -/-
' # o 4,c-op'v . z

t'k t?- (?- (1 l L e tr /&
*' j *

'- re.- t h ') -I
+k ô
t e # tt
5 e. (.x. l

*' ' ! -(.
4-k-c p; Lrkcx.t + 1 : Ylo k'v G s u.

Exhaustion of state court remedies regarding Ground 2:

Direct Appeal:
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Did you raise tbis issue on direct appeal from the conviction to the Nevada Supreme Court?
e
..
.
,, . yt./Yes 'Y No. If no, explain why not: /

' (a t çtë.t- -( .. .
. First Post Conviction:

Did you raise this issue in a petition for post conviction rclief or state petition for habeas comus?

Yes No. lf no, explain why not:

f yes, name of court: G J 2 .-$$7,.,6 ''Db date petition filed / 1 //.-J-, / o 7..I
Did you receive an evidentiav llearing? V vks No. Did you appeal to the Nevada Supreme
court'?v  Yes No. If no, explain why not:

lf yes, did you raise this issue? Yes No. If no, explain why not:

. Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes No. If yes, explain why:

lf yes, name of court: date petition filed / / .

Did you receive an evidentiary heming? Yes No. Did you appeal to the Nevada Supreme

Court? Yes No. If no explain why not:

If yes, did you raise this issue? Yes No. If no, explain why not:

. Other Proceedings:

Have you pursued any otlzer procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. If yes,
explain:

State concisely every ground for which you claim that the state court conviction and/or sentence is

unconstitutienal. Summarize briefly the facts supporting each ground. You may attach up to two

1 2-
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unconstitutioRal. Summarize brieë  the facts supporting eac: ground. You may attack up t: two
extra pages stating additional grollnds and/or supporting facts. Y@u must raise in this petition aIl

grounds for relief tllat rehte to tllis eonviction. Any greunds xot rakqed in tkis petition will likely

be barred from being litigated in a subsequent action.

GRo 4 tp
I allege that my state court conviction and/or sentence are unconstitutional, in viol:tion of my

(,+'k 1, ( qeL- Amendmentrightto - pçec-k ' kuo.c
pj pa-f F?C/ s.e- ztzdbased on these facts: .

'-f-'c t t c.zï t cut Qk .C . 4 .0 ' - Jzo?-
ug # 4f' o. .Jt J. I 7 e o c'/

+ hl1..c ) ' e , Joz;er-
T> ' - .e *1 4 o

z/ Tre. 'ce 4,-//%c
't s fob: '.oo.s cxvbè caxstx-/'aezf kp S,e,l .?t,a. -S1c..#z, rcs: ts 4.0

:$- r' /-- ,, t!,hl,-/f7
' &,5

ve : to .#. ..( v. t 'o -
- E .). t a.

c 4v + e uz-
kv t : k (x. n ' .4,% // e.

# +c7 tve- o sts-/
..ç --t, w . .t. 1% . e.t.;>/1 /
v ) oî # ' c.? seif-

e, e-

: c? -1 rz'rl )
t taztm p e /
yk a : r

t& G C..oU-C..C > ,
4,' 'azf er ) cd/n e. 'f -0  x P ./à'(vu

Exkaustion of state court remedies regarding Ground 2:

Direct Appeal:
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Did you raise this issue on dired appeal from the conviction to the Nevada Supreme Court?
- - 

a- 4- , tYes Y Ne. If no, explain why not:

w First Post Convictioh:

Did you raise this issue in a petition for post conviction relief or state petition for habeas comus?

X Yes No. If no, explain why not: . -

of court: i l J ( *Jl/(S' cf date petition iiled kl l 5:2. / Cl-.F.lf yes, name
Did you receive an evidentiary hearing? Y  Yes No. Did you appeal to the Nevada Supreme

Coud? Yes No. lf no, explain why not:

If yes, did you raise this issue? Y Yes No. If no, explain why not:

. Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes No. If yes, explain why:

lf yes, name of cotu't: date petition Sled / / .

Did you receive an eviàentiary hearing? Yes No. Did you appeal tp the Nevada Supreme

Court? Yes No. If no, explain why not:

If yes, did you l'aise tilis issue? Yes No. If no, explain why not:'

. Other Proceediags:

Have you pursued any other procedm e/process in an attempt to have your conviction and/or

sentenoe overturned lved on this issue (such as adminiskative remedies)? Yes No. If yes,
explain:

State eoneisely every ground for which you claim that the state eourt conviction apd/or sentence is

unconstitutional. Summlria brief  the factq supporting each ground. You may attacll up te twe

l '-.i
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extra pages stating additional grounds and/or supporting facts. You must raise in tbi: petition aIl

grounds for relief that rehte to tllkq conviction. Allr grounds Rot raised in tkis petition will Iikely

be barred from being litigated in a subxxuellt aetion.

GROIJND /7

I allece that my state court conviction and/or sentenoe are unconstitutional, in violation of my
?'L 4a+% z ) q1k Amendmentrightto eo - lv.

.m os6 ctw
# prjtzzx. Peôf'et- ,'5 nb

ased on tllese facts:

- ' am 4'k4- skkzf- #ac f&ê ko cz//co?-
+ t ce..
''clvzc Jists?p- cmbvv-b-k ckl (c.Jz 4o cwclézce-s

-
ç Tk.-s ïssoe- .

. u n.
v x m 

, p >
. . 

-#,ka:. . ).
e.u- t t

. - /
* 

. C ctr/
p f t (z.

'; .

pcc / ' eJ
pt J. - - S ï zv ,

. t 9 N y. tu : j 6/1, oc e o
. 4-) a o

Exàaustio. of state court rem edies regarding Ground 3:

p. Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?
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Yes No. lf no, explain why not:

. First Post Conviction).

Did you raise this issue in a petiuon for post conviction relief or state petition for' habeas corpus?

f Yes No. If no, explain why not:

fyes, n=e of court: îez.on,c/- J cvvta.t e.Dksvln>Y date petition sled 1 l / ôz / t!l M. .I
Did you receive an evidentiary hearing? Y Yes No. Did you appeal to the Nevada Supreme

court? V Yes No. If no, explain why not:

If yes, did you raise this issue? V Yes No. lf no, explnin why not:

. Second Post Conviction:

Did you raise this issue in a secend pdition for post oonviction relief or state petifon for habeas comus?

Yes No. If yes, explain why:

If yes, name of court: date petition filed / / .

Did you mçeive an evidentiary hearing? Yes No. Did you appeal to the Nevndn Supreme

Court? Yes No. If no, explain why not:

lf yes, did you raise this issue? Yes No. . If no, explain why not:

* Other Froceedings:

Have you pursued any otller procedure/process in an attempt to have your conviction and/or

tence overturned based on this issue (such as administrative remedies)? Yes V No. If yes,sen
explain:

REFORE, petitioner prays that the court will grant him such relief to which he is

tntitled in tbis federal mtition for writ of babtas oorpus pursuant to 2: U.S.C. j 2254 by a person in
state custody.

l b
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tName of person who wrot: this
complaint if not Plaintifrl

tsignature of Plaintio

(c - l 7- / J')
(I)ate)

(Signahre ofauorney,if iny)

tAttorney's address & telephone number)

DECLARAH ON  UNDER PENAL'I'Y OF PERJURY

I understand that a false sotement or anmver to any question in this declaration will subjeot me to

penalties of perjury. I DECLAQE UNDER PENALW  OF PERJURY IJNDER THE LAW S OF
THE UNITED STATES OF AM ERICA THAT THE FOREGOING IS TRUE AND COQkECT.

Se,e 2: U.S.C. 9 1746 and 18 U.S.C. j 1621.

g/ê,l. ;-/7-/ôExecuted at % on .
(Location) Oate)

. 

tsjgnaturel
rt 5 j 2.b
(Inm&te prison numberl

)1
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IN THE SUPRRM R COURT UF 'PHE STATE 0# NKVV A

( .1'RNJG. N APX IN 8, No. 45024

ï appen-  gjk E nvs
. 

'

THR STATE OF NW ADA W 1: 2%
R- ndent.

' 

c m

W

Appeal from a judm enf of convietion, p= uant to a jury
verdid , of fl- degzee m uzdet with the use of a sreaem . Semm d Judidal

Districi Couri, W. ashœ  Cotm ty; Brent T. Adam s. Judge.

Am wned.

Je- m y T. B- ler, Pubhc Defender, and Cheryl D . Bond, Deputy Public
Defender, W ashœ  C0u* ,
for Appelh nt.

George CY os, Attom ey Generak Carx n City; Riohnwl A. Ouvn- ick
,Diskrict Attom ey

, and Terrenee P. M ecarthy. D eputy District Atforney
,W ashœ  Counts

for Respondent. '

BEFORE DOUGLAS. BECKRR and PAKRAGTITRRR
, JJ.

OPDJON

By the Courty BECM K J.:

Appollxnt Je<  H azkins sNot M iles De%  in tlk: eM ly

m om ing of Deœ m ber 1, 2003. Deriso died shortly thereaG r. A jury
fouud Harkins guilty ofM t.degree m urder with the use of a R- lnn

. The

district court sentenced 1* 0  h> serve two consecudve terms oè life

=
œ -T.o% g

6. te
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imprisonm ent with the possibility of parole nlu r twenty years has been

sezved in eaclz term .
H arlrinq raises two prim ary armzmente on appeal. First, he

argaes that a statem ent m ade by Deriso during a 911 telephone c.all prior

to Deriso's death was testim onial. R erefore, llaxkins contends that the

distric't court erred by not excludixtg the statem ent u der Craw ford v.

W ashinztonl because Deriso was unavailable to testify at trial and

H arlrlnn did not have a prior opportunity to c oss-evnmine Deriso. Second,

H arlrinn u gues that the distric't court erred by fniling to properly ine m'ct

the jury on self-defense based on apparent danger.z
W e ftrst conclude that Deriso'e statem ent was a dying

declaration and, as such, tNe statem ent's admission (114 zmt violate

H arkins' Sl'x+h Am endm ent Hght to coO ontation as defmed in Crawford.

Dying deelnrntiozls were recogniz.M  at com mon law as an exception to tlze

right to coO ontation, and that exception was not repudiated by the Sivkh

Am endm ent. W e also take tllis opportunity to clarify the testim oninl

nature of statem ents m ade during a 911 em ergency call. ln so doing, we

condude that Deriso's statem ent m ade (luring the 911 call is

nontestim onial. N ext, we conclude that, although the distric't court erred

1541 U.S. 36 (2004).

zln rkins z'niskns tba'ee additional arguments on appeal: (1) the
prosecution failed to prove beyond a reasonable doubt that Harkins did
not act in aelf defense, (2) the distric't court erred by not rantiny a
mistdnl based on an outburst by a defense witness that was overheard by
several jurors, and (3) the prosemztor committed migwmnduct by m qlring
cee>in statem ents dnring dosing argum ent. W e conclude that each

argum ent lacks m erit.

* 2

(0 z-7x +
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by giving an im proper self-defense insta ction based on apparent znnger,

the error was hnmnless beyond a reasonable doubt. Thus, we nm rm

Harkins' convid ion.

FACTS

Harvinq' stepson, * 10,3 was friends with Dehso's son
Brandon. ln August 2003, Tylo telephoned Brandom  but Deriso answered.

Dalm'ng their conversation, Deriso allegedly solicited Tylo to kill Brandon.

AAer their conversation, Tylo told llis m other about Deriso's pm position;

neither informed the police. However, 'W lo's mother informed Susan

Dehso, Brandon's m other and Deriso'a ex-wife, who said she would take

care of it, but she nlnn did not inform the police. 'Pxlo and his m other nlsn

told H arlrinn about Deriso's solidtation.

M onths later, HarkinR ran into Deriso at the grocery store,

and Deriso gave H arkins an open invitation to com e to Deriso's house for a

drinlr. Arotm d Thanksgiving, H arkins stopped by Deriso's house. W hile

tnlking, Derieo asked H arh ns for som e pain pills, which Harkins had

because of back surgery. H arkins said he would have to thinl about it.

A few days later, on the evening of Novem ber 30, 2003,

Haz'kius had several fam ily m em bers at lzis house, and he was Hrinka'nF.

M er dinner, H arkins went to his usual poker gam e where he drnnlr m ore

. . alcohol. H arkins retz/ened home at approximately 12130 a.m . on D- m ber

1, 2003. He then took several of his prese ption m edications, including

Percocet, m ethadone, and Neurontin. Rather than going to sleep, Harkins

' ' decided to tA e som e pain pills to Deriso. -

3llarkinn is not techniemlly Tylo's stepfather, but Harkins helped
raise Tylo for approxim ately twenty yeazs. '

œ

3
(0) I9WA
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Harkins parked his van seversl blocks away from  D eriso's

house, allegedly because he did not want anyone to be able to snd him .

H e then wm ed to Deriso's house, knocked on the door, and Deriso let

Harldns in. Tlze two dinmlnsed Deriso's recent divorce, and Deriso lv mme

ine easingly angry. Deriso also expressed anger about 'Pylo because 'rylo

had t-qllrell abput Derieo's solicitation of him to kill Brandon. Deriso then

allegedly said that he would have to kill W lo. Harkins said he was done
listening = 4 began to leave. According to Harkins, Deriso lzit him , and

the two foxzeht, with Deriso slasbing at Harkina with a Vnife. H arkins

was able to get the knife away from Deriso and throw Deriso out of the

way. H arkinn leA and wm ed to his van.

W hile wm lng to his vaa  H arlrinn decided to return to talk to

Deriso because lle could not leave the situation as it was. Harkixzs

retrieved a loaded .32 omliher revolver from  his vm  put on a latex glove,

and staa ed back to Deriso's house. H arh ns thought the gtm  would be

enough to scare Deriao iuto Ilot following through with his threat to kill

Tylo. On bis way to Deriso's house, H arkins allegedly unloaded the gua

but reloaded it without thinling. At Deriso's door, Hnrkinn allegedly lzid

the gtm  underneath his sltie  and then H ocked on the dœ r. Deriso 1et

Harkion in.
' ' ' Accotding to H aZG B, Deriao im m ediately begu  attanking

him . H arhinn thought Deriso was stabbing lu'm with a screwdriver or an

ice pick. At one poG t, Deriso allegedly stabbed Harkins in the neck. n e
' ' two fought som e m ore. 'rhen, accordiug to H arhinn, he fell backward and

flred one shot from  lzis gtm  while he was fnlling. W hen H arkins got up,

Deriso was gone. H arkins leA through the front door, dzopping llis gtm  in

a trash c,an outside the house. An oo cer later dispatched to the scene

œr
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fouud H arlrinn walking in the neighborhood G :.IZ blood stninn on his sbirt.

H arkins was transported to W ashoe M edical Center where he was treated

for m inor lacerations on his neck, abdom ew leA wrist, and leA forenem-

none of which were life-threatening wounds.

Alu r being shot, D eriso ran to his neighbor W ayne W hitton's

house. W hitton ealled 911. 'l'he dispatcher gave W hitton instruchons on

how to e-qeo for Deriso while waiting for the am bulazlce. Then, the

dispae er aaked W hitton if Deriso knew who shot him. W hitton relayed

the question to Deriso. Accorm ng to W hitkm 's freinl testim ony, Deriso

responded, M erry shot m e and he was paid to do it.'' Deriso died shortly

therenlu r.
Before trinl, Hatllins fzled a m otion in lim ine to preclude

W hitton from  testifying about Deriso's statem ent in response to the 911

dispatcher's question. Conn- l for H arkinn argued that the statem ent was

testim onixl and, therefore, should be e-xcluded under Crawford as a

violation of H arkins' right to coO ontahon. The State contended that as a

statem ent made dxxring a 911 emergency calk it was not testimonial and,

therefore, was adm issible under Crawford. The State also argue4 that

Deriso's statem ent was a dying declarahon, which should be arlm itted as

an exception to the confrnntation right tm de,r flze Sa th Am endment.

The district court denied Haykins' m otion. ln doiug so, the

district court fotm d that the statem ent m erited a M g.IL degree of

tmzstworthiness and reliability, wlzich the court concluded was the

rationale for arlm itting dying declarations. 'l'he district court also

iudieated that the 911 call waa m ade in an attem pt to save Deriso's life.

Therefore, the district C'OH  concluded that tm der Crawford and the rule

on dying declaratio- , the statem ent was adm issible. Cmm - l for H arkins

5
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again objected dxm'ng Whitton's testimony regarding the statement, but

the diutrict court overruled the objediom
At trial, Harkins asserted a theory of self-defense, on which

the disthd COMA instmxded the jury. 'l'he jury fotmd Harkins gml' ty of

ftrst-degree m m der with the use of a & enem .

DISCUSSION
Adminsibilit'v of Derix's statement made in resoonse to the 911
disoae er'é cuestion

H azàlrinn contends that the district COUZ't erred by admitting

Deriso's statem ent- clerry shot m e and he was paid to do ito- m ade in

response to the 911 dispatcher's question. W e conclude that the district

court did not err for two reasons. First, the statem ent was a dyiug

declaration = d, therefore, it is an exception to the O nfrnntation

protection œ orded by the Sixth Am endm ent. Second, the statem ent is not

testim oninl and, therefo*e, arlm i- ion of the statem ent tlid not W olate

H arlrim-' Sixth Am endm ent confwm tation right.

As we have dismzssed in prior cases, the Ujzited Statea

Suprem e COH  in Crawford concluded that :fif a hearsay statem ent of azl

nnnvnilnble donlnrant is ttestim oninl' in nature, the statem ent is

adm issible only if the defendant had prior opportunity to cross-exame e

the declarant conœrning (the statementll4 ln reacG g tMs condusion,
the Court overturned Ohio v. 114111*rt,s5 with regard to testim oninl hearsay/

Yazltano v. State. 122 Nev. . . 138 P.3d 477, 481 (2006) (dting
' ' Crawford. 541 U.'S. at 68). '

5448 U.S. 56 (1980).

K rawford. 541 U.S. at 68. '

6
R  1>7A
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Sinc,e the Suprem e Court dedded CrAwford. tbiB court has addressed a

num ber of Crawford-related issues. H ere, we address two addiiional

is:ues: (1) whether a dying declaration is an exœption to the Sixth

Amendment right to coO ontation, and (2) whether statements made

duving a 911 em ergency e.q1l aze testim oltial.
As a dvm' c declaratiom Deriso's statem ent is an excepe n to the
Drotection e orded bv the CoO ontation Clause

'l'he distric't court found that Deriso's statem ent waa a dying

declaration. W e will not disturb this fm ding absent an abuse of

discretiomT Under NRS 51.335, *(a) statement made by a dedarant while
beliee g that his deat,h wae im m inent is not inadm issible under the

hearsay rule if the declarant is unnvnilnble ae a witnessl The belief by

the dedarant in his im pending death f'm ay be inferred from  ciwmm m nces

such as the nature of the declarant's wounds or injury/'8 As we have

stated. f'lf the declarant subjedively aenses impending death without any

hope of recovery, then there ie present the vibrant requisite which the law

dem ands to w aive the solem nity of an oath and to receive the decedent's

testim ony without c'ross evnmlnation.oe
W e œ ndude that the diatrid court correctly folm d Deriso's

statement to be a dying declr ation. n en Deriso cam e thzxm gh W hitton's

Bsee Bishoo v. State. 92 Nev. 510, 517, 554 P.2d 266, 271 (1976).

810. at 518, 554 P.2d at 271 (citing Ennis v. State. 91 Nev. 530, 539
P.2d 114 (1975: Wllpnn v. State. 86 Nev. 320. 468 P.2d. 346 (1970); Stmt.- v.
Teeter. 65 Nev. 584, 200 P.2d 657 (1948), ovev nled ozl another zrounds bv
Ex Pnen Wheeler. 81 Nev. 495, 406 P.2d 713 (1965$.

91*. at 518, 554 P.2d at 271-72. .

N- --mm<
œ
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dx r, he immediately asked W hitton to call 911 becam e he had been shot.

W hitton teste ed that Deriso appeared to be in pain. W hen W hitton

reh yed the 911 dispatcher': question to Deriso of who shot hlm , Deriso

was 1y1-  on the foor and he had trouble spenlring. According to W ititlon,

when Deriso spoke, *he wottld com e ixl and he wottld go outl At the tim e

Deriso m ade the statem ent at issne, he appeared to W hitton to be

seriously iujured and in serious distress. He lost consciousness soon nfur
the am bulance nvrived. Deriso died appm vim ately an hoxzr and a hnlf

h ter. Baeed on these facts, when Deriso stated, ulerry shot m e aud he

was paid to do it'' he likely believed his death was im m inent. Therefore,

the statem ent q'znliles as a dying denlnrahon.

Adm ission of Dehso's dying declaration did not violate

Harkins' Sixth Am endm ent right t,o conlontation even though Deriso was

''nnvailable as a witness at U'iaI and Harlrinn did not have a phor

opporbxnity to cross-evnm ine him . 1.xz analyzing the Confrontation Clause,

the Suprem e Court in Crawford relied heavily on the right of coO ontation

as it existed Gat com mon law , adm itting only those exceptions eBtablished

at the tim e G  the founding.oln The Court stated that Rthere is scant

evidence that exceptions were invoked to adm it teatim oninl statem ents

against the accused ixl a rtriminal caselll But the Court noted one

possible exception recognized at com m on law--dyiug declarations:

locrawford. 541 U .S. at 54; see also People v. M onterroso. 101 P.3d
956, 972 (Ca1. 2004) (admittmg' dying declarntinn as excepdon to Rivkh
Amendment confwmtation right), cert. denied. U.S. . 126 S. Ct. 61

(2005).

llcrawford. 541 U.S. at 56.

8
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Tlze one deviation we have found involves dying
deelnmations. 'I'he existence of that exception as a
general rule of criminnl hearsay 1aw rmnnot be
disputed. Although m any dyix.  dech rations m ay
not be testimoniak there is authority for azlvnitting
even those that clearly are. W e need not dedde in
this case whetber the Sixtlz Am endm ent
iucorporates a.n exception for testim onial dying
declarations. If tM s exception m ust be accepted
on historical groundB, it is #.t.!à eeneris.lz

Based on this com ment by the Court and ou the history of dying

dech rations, several state courts have adopted the view that the

adm ission of dying declam tions, inclurllng those that are testim onial, does

not vioh te the Confw ntation Clause.l: Xs tke Cnliêornia Suprem e Com 't

observed, Gbying declarations were arlm insible at com m on 1aw in felony

cases, even when the defendant was not present at the tz'm e the statem ent

was takenll* The com m on 1aw pe- itled (1y11. declarations so long as

the denlnrant was consdous of ltis danger at the ta'm e of m nking the

declaration.ls According to the Suprem e Court i.n 1895,

The primaz.y object of the (Confrontation
Chuse) was to prevent deposifons or ex parte
e davits . . . being used agninnt the phsoner in

IZJ.#=. at 56 n.6 (dtations omitted).
13See. e.z.. M onterroso. '101 P.3d at 972; Pmmle v. Gilm ore. 828

N.E.2d 293, 302-03 (m . App. Ct. 2005); State v. M nein. 695 N.W .M  578,

585-86 X inn. 2005).
l4M onterroso. 101 P.3d at 972 (citing T. Peake, Evidence 64 (3d ed.

1808$.
15See k(k (citing Kîne v. Reason. 16 How. St. Tr. 1, 24-25 X B.

1722:.

9
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lieu of a personal exnm ination and cross-
exnm inahon of the witness in which the accused
has an opportuzzity, not only of tese g the
recolledion and sim'ng the conscience of the
w itness, but of com pelling %1'm to stand face to
face with the jttr.v . . . .16

'I'he Confrontahon Clause, like other provisions in the Bill of Rights, is

subjed to exceptions, .f'recognized long before the adoption of the

Iclonstitutiom and not intedehng at all with its spiritlli A dying
declaration ie one such exception to the CoO ontation Clause.

l'Dying declarations) are rarely made ixl the
presence of the accused; they are m ade without
azky opportunity for examination or crosa-
evnm ination, nor is the witness brought face to
face with the jury; yet from time im memovinl they
have been treated as com petent teelm ony, and no
one would have the hardihood at tM s day to
question their arlm insibilitx l8
W e agree with the Btates that recognize dying declarations as

an exception to the S4'vtY Aa endm ent congontation right. W ith the

Suprem e Court's statem ent that the Confrontation Clause <is m ost

naturally read as a reference to the right of congontation at com mon h w,

lG attox v. United States. 156 U.S. 237, 242 (1895).

17Ld. at 243 ('We are botmd to interpret the (Q oneihztion in the
ligllt of the 1aw as it et sted at the tim e it was adopted, not as reacG g
out for new guna nties of the righte of the tlita'zmn, but as secnring to every
individual such as he G eady possessed as a British subjedvsuch as llis
ancestors had inherited and defende; Rinem the days of M agna Chne a.
Many of its provisions in the natttre of a (Blil1 of Ilqights are subjed to
exceptions . . . .'').

IBJ./-, at 243-44.

*
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admiliing only th-  excephons eœtablished at the time of the foundizzgllg

it follow s that because dying deelnrations were recognized at czm mon 1aw

as an exœ ption to the right of coO ontation, they should contixm e to be

recognized as an exœ ption. W e therefore conclude that the distric't COUA

did not err iu advnlesng Deriso's dying dech ration.
Because' Dehso's statem ent was not tee lm onial. the statem ent's
aamlnsion did zmt violate Crawford

W e further take khin opportunity to address wEether

statem ents m ade in the context of a 911 em ergency call are testim onial

zm der Crawford. W e condude that Deriso's atatem ent was not testim oninl

and therefore adm ission of the statement did not violate Crae ord.

Deriso's etatem ent- -lerry ahot m e and lle was paid to do itn- was m ade

in reaponse to the 911 dispatcher's queetion asking if Deriso knew who

shot him .= ln Crawfotd. the Suprem e Court did not spee cally adopt a

defmition of Y stâmoniau but the Court concluded that some m tements
qualify as testim onial xm der any defmitionll Am ong such statem ents are

Glsltatements taken by police oecm  in the course of interrogations/'r
The Court concluded that these statem ents Rare . . . testim onial under

lV rawford. 541 U.S. at 54.

O>'or pm w ses of thia oplninnv we assum e witlmut deciding that a
' 911 dispatcher is aLn agent of the police, and the- fore, we consider the

dispatcher's acts to be acts of the police. W e further assume that Whitton
phyed no intervening role iu relaying to Deriso the question asked by the
911 dispatcher. 'l'he record indicates that W hitton was m erely a Gmduit

. 
for informetion bem een the 911 diApatcher and Derix . '

2lSee Crawford. 541 U .S. at 52.

11
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even a nnvrow standardlD 'lhe stanrln,vl that police interrogations

produce testim oninl statem ents applied eaaily #,o the facts of Crawford:

the denlnvant was in police custody. had been given a M iranda warning,

and had engaged in a tape-recorded conversation with police.M But the

standard is not alwaya easily applied.
ln the recent case of Davis v. W asbineton- and its com panioo

case, H ammon v. . Indinnn. the Supreme Court more spee cally addressed

the dichotomy between testim onial and nontestim onial Btatem ents m ade

dlm'ng police interrqgationm?.s 'l'he Court held,

Se tem ents are nontestim onial when m ade in the
cout'se of police interrogation under eiwmm stances
objectively indicating that the pn'mary purpose of
the interrogation is io enable police assistance to
m eet an ongoing em ergenc . They are testim onial
when the circumstanees objectively GGCaO  that
there is no such ongoing em ergency, and that the
prim ary purpose of the iuterrogation is to
ebtablish or prove past events potentially relevant
to later en'minal prosecution.M

z3J.t.k
Msee Davis v. W ashine n. 547 U .S. . . 126 S. Ct. 2266, 2278

(2006) (citing Crawfoz'd- 541 U.S. at 53 n.4).

zssee it.la at . 126 S. Ct. at 2270. '

MJZ  at . 126 S. Ct. at 2273-74. For the pw oses of its opinions
the Court limited its holding to intenw ations. See ida at -  n.1, 126 S.
Ct. at. 2274 n.1. 'l'he Court was. careful to note that statementa mad.e in. .the absence of an interrogation could be considered testim oninl and that
Reven when interrogatiou eists, it is in the Gnnl analysis the declarant's
statem ents, not the interrogator's questions that the Con- ntahon Ch use

rm ttires us to evaluate' Ld=

œ
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'l'he Coures application of this rule to the facts of DaW S and Ham mon

provides further insight into the dichotomy between testim onial and

nontestim oninl statem ents.
D avis involved a dom estic rlieurbance between M iehelle

M ccot'try and her boyfriendy Adrian Davia. During a 911 call < th

M ccottry, the 911 dispatcher ascee>ined that M ccottry's boyfriend was

Sjumpin' on (her) agaimo there were no weapons at the acene, the
boyfriend was usiug lzia Ssts, and lze had not been dn'nlrlng. 'l'he 911

dispatcher theh asked M ccottry what her boyfriend's nam e was.

M ccotiry responded that it was Adrian Davis and stated, GHe's vnnnsn'

now.o The dispatcher lem ed that Davis had rlm  out the door nlmr

llittiug M CCORU  and that he was leaving in a caz'. At that poiht, the 911

dispatcher told M ccottry, GS#.OP tm ing = 4 answer m y questions' 'l'he

i spatcher then gathered m ore information about D avis and his purpose

for being at M ccoktry's house. Police om cers arrived soon therealer.r

At trial, the statels only witnesses were the two police oo cers

who respondetl to the 9I1 call. Mccottzy was 'mnvailable to tese . 'rhe

trial court also admitted a recording of the 911 call. Davis objected to

adm ission of the recording based on the Confrnntation Clause, but the

court cverruled the objection. The jury czmvicted Davis of violation of a
dom estic no-contac't order. 'rhe W asidngton Court of Appeals nm rm ed.

The Suprem e Court of W ashinenn also nm vmedv conduding that the

portion of the 911 call in which Mccottzy idene ed Davis was not

24.#. at . 126 S. Ct. at 2270-71.

* 13
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testim oninl and l:hnt if other portiozls were teetlm oninl, their admlssion

was harm less beyond a reasonable doubt.M

In nnnlyzing the teatim onial nature of M ccottry's statem ents

to the 911 dispae her, the Uztited States Supreme Court conduded that

Gthe e cumstances of M ccottry's iuterrogation objectively indicate its

prim ary purppse was to enable police assietance to m eet an ongoiug

emergencr zg 'rhe Court began V t.II the general proposition that at least

the izzitial interm gation condud ed in a 911 call ia Gorzlinnrily not designed

pvlmnvily to festablisx  or provlel' some past fad, but to describe c= ent
o cum stances req.dving police assistancel'o The Court then looked at

eeveral facts surrounding the circum stances of G e 911 p.n1l.

First, M ccottry was deacribkng events to the 911 dispatcher

Ras thev were acdmnllv haooeninm rather than 'describlingl past eventmf'3l
In com parison, the intenw ation izl Cm wford occurred several hom .s nlu r

the events depzvibed took place.32
Second, Gany reasonable liBtener would recognize that

Mccottry txlnll'ke Sylvia Crawford) was facing an ongoing emergencylo

281-4. at . 126 S. G't. at 2271-72.

DLd...S at . 126 S. Ct. at 2277.

3:J..d=. at . 126 S. Ct. at 2276.

3114. (quotiug T-illv v. Vir>inia, 527 U.S. 116, 137 (1999:.

325ee jqa

14

Case 3:10-cv-00372-ECR-RAM   Document 1-1    Filed 06/21/10   Page 31 of 52



M ccottry'e catl was a zmll for help against a physical threat as opposed to

providing a report of a erim e absent im m inent dazlger.M

Third, when viewed objectivelys the nature of the 911

dispatcher's questions were such that Mccote s responses were
Gnecessary to be able to resolve the present em ergency, rather thnn simply

to lenen (as in .cra-wford) what had happened in the pastlM Regarding the

911 dispatcher's question to M ccottry of her boyfriexd's nam e, the Court

conduded even that inform ation was necessm  to attend to the em ergency

Gso that the dispatched ox cera m ight know whether they wottld be

encountering a Wolent fe1on.M36

Fourth, the diFerence in the level of form ality between

M ccotiry's interzw ation and Crawford's was substmntial. Gcrawford was

responding cnlm ly, at the station house: to a series of quesdons, with the

oo œ r-iuterrogator taping and m nling notes of her answers; M ccottry's

frantic answers were provided over the phone, in an enviro= ent that was

not tranquil, or even (as far as any reasonable 911 operator could make

out) safe.''37
From the above facts, the Court concluded that the peim ary

purpose of the intev ogation was to assist in an ongoing em ergency.o

PIi

381*. (citing Hiibel v. Sixth Judimul Dist. Court of Nev.. Humboldt
' ' Ctv.. 542 U.S. 177, 186 (2004:. - ' ' ' '

3710. at . I26 S. Ct. at 2276-77.

W..4.. at . 126 S. Ct. at 2277. '
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Additionally, the Court stated that M ccottry Gwaa not aeing as a witness;

she waB not testlfvinm W hat she said was not 'a weaker substitute for live

testimon/ at :ha1.039 *No Twitness' goes into court to pwmlnim a.n

em ergency and seek helple
'l'he Court also noted tlzat a:tz interrogation that begina for the

purpose of determ ining the need for em ergency assistance cau result in

testim oninl statem ents once that purpose has been achieved.*l For

exnmple, once the 911 dispae er gatherel the necessm  iztform ation from

M ccottry to address the em ergencv, M ccottry'e later responses to the

disptcher's questions could be œ nsidered testim onic e

The Court reached the opposite conclusion, that the

' statem ents at issue were testim oninl, in Davis's companion case,

H am m on. There, the Court eoncluded that statem ents were testim onial

when m ade to an oo cer for purposes of M king an am davit nR'mr a

dom estic-violence em ergenc.y had ended. W ldle tnlrlng statem ents from

Amy H am m on, the oo cer interrogated her in a separate room , away from

3911 (quoting Um'ted States v-. In-adi. 475 U.S. 387. 394 (1986:.

40Ld=

4t1g.. .

421-4. C(A)Rer the operator gained the izdbrmation needed to address
the eigenc'y of the moment, the emergency appears to have ended (when
Davis drove away from the pm mises). 'l'he operator then told M ccottry to
be quiet, and proceeded to pose a battery of queshons. It could readily be
m ain#mined that, from tbat point on. M ccottry's statem ents were
testimonlnl, not unlike the 'structured police questionin/ that (m zrred in
Crawforr ).

16
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her husbando Hersheko 'l'his m ore formal interm gation was similar to

that in Crawford. *Both declarants were adively separated 1om  the

defenrlnnt--oo cers fordbly prevented H ershel Fom  participating in the

intee ogation. Both statem ents deliberately recotm ted, in response to

police questioning, how potentially dm'm inal past events began and

progre- d. And both took place som e tim e alter the events descri% d

were overle Conversely, iu com pnm'ng H am m on to D avim the Court

noted that the declarant in Davis m ade her statem ents while in

im m ediate danger and that she was desuvibing events as they were

llappening in order to seek aid.e

Together, Crawford. Davzs' . and H amm on dem onstrate that .

when determ ining whether a statem ent is testim oninl, it is necessm  to

look at the totG ty of the cim um stances surrounding the statem ent. 'Pbis

condusion is resected iu ouz poat-crawford preœ dent on the issue of what

constitutes a testim ozzial statem ent.

ln Flores v. State. we concluded that a statem ent is

testim oninl if it W-wottld lead an obakective witness reasonably to believe

that G e statem ent would be available for use at a later trial.'''Y  W e theh

applied this eobjective witness testo in Medina v. State where we

usee i;a at . 126 S. Ct. at 2278.

uLd=

'lsl/..x at . 126 S. G%. 2279.

46121 Nev. . . 120 P.3d 1170, 1178-79 (2005) (quoe g
Crawford. 541 U.S. at 52 (quoting Brief for National Asguvintion of
Cviminal Defense Iaawyez's et a1. as Amici Curiae 3)) (emphasis added in
Flores). '

17
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exnm ined the teselm onial nature of statem ents m ade by a rape v1-.1m .47

In M edinn. we concluded that the vintiTn's spontaneous statem ents to her

neighbor were nontestlm onial but that statem ents m ade to a forensic

nm se for the purpose of gathedng evidence for po- ible use in a later

prosecuhon were teskim onial.v

Recently, we addressed in Pantmno v. State the issue of

T'w hether a ehild-vidim 's statem ents to a parent regarding a aevunl

assault constitute testim oninl hearsay under . . . Crawfordle W e

concluded tha.t the e%lld's statem ents to her father were nontestim oninl

iven the circumatances aureounding the father's questioning of his
daughter.O He was V quiring G #,O the health, aafety, and wem being of

the nh4'ld,'' not gathering evidenee for purposes of litigatiozz.K'

Based on U nited States Suprem e Court and Nevada preeedent

addressing the issue of whether a hearsay statem ent is testim onçnl, it is

abtm dantly clear that the inquiry requires exnmination of the totality of

the cireum stances surrounding the m nlring of the statem ent. W e have

begtm with a general rule: whether the statement wouli under the
drmlvnsezjnces of its m nking, O ead axz obiective witness reasonably to

*7122 Nev. . 131 P.3d 15 (2006).

Vsee L(k at . 131 P.3d at 20.

49122 Nev. at . 138 P.3d at 479. 'l'he opinion also addressed the

constitudonality of NRS 51.385. Ld=. .

OJ-4.. at . 138 P.3d at 483.

SI14.

œ
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believe that the statem ent would be ayailable for use at a later t+1 1.***52

W e now take the oppoe znity to further resne tM s rule by pzxsenting a

nonevhnustive list of factors for courts to consider ixt determ iuing wheG er

a statement is testimoninl: (1) to whom the statement was made, a

govevnment agent or an acqzlnint-nce; (2) whethet the statement was
spontaneous, or m ade in response to a question (e.e., whether the

statement was the product of a police interrogation); (3) whether the
inquiry elidting the statem ent was for the purpose of gathezing evidence

for possible use at a h ter tm'nl, or whether it was to pm vide asAie nce in

an emergency; and (4) whether the sta-ment was made while all
em etgency was ongoing, or whether it was a recount of past events m ade

in a m ore form al seea'ng som eGm e aher the eA gency had ended. No one

factor is zzecessnrily disposihve, and no one fador e>rries m ore weight

than another. 'rhese factors will aesist coxle.q iu ascevu lning the relevant

facts surrotm ding the cim lm stances of a hearsay statem ent in order to

detewnine its testlm onial nature.
By applying these factors t,o the instaut case, we œ nclud.e that

Deriso's atatem ent- eeleo  shot m e and he was paid to do itn- was zmt

testim onlnl. First, Deriso's statement was m ade to an agent of the police

(the 911 dispatcher).
Second, the part of Deriso's statem e<  tbat' Rlerry shot m e>

was in response to the dispatcher's queauon of whether Deriso knew who

shot Gim . However, the pou on of the m tement that f'he wae paid to do

s'Flores. 121 Nev. at . 120 P.3d at 1178-79 (quoting Crawford.
541 U.S. at 52 (quotmg' Brief for National Asarminkion of Criminal Defense
Lawyers et a1. as Amid Curiae 3)) (emphasis added in Flozw ).

19
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itM was additlonal spontaneous infvrm ation not in response t,o the

question.
Tbird, the purpose of the inquiry was to addreas the ongoing

emergenc'y of Deriso's severe injury and to ascezo in the dnnger of the

situation. Although the assailant's nam e was not likely necessary to

assist Deriso m edically, that inform ation could be used by poliœ  to

prevent further hnrm. Similarly, tbe inform ation that f'he was paid to do

it'' was not relevant in assisting D eriso m edirxlly, but that inform ation

could also be used by police to determ ine the extent of the danger at the

scene, i,p..w the seriousnesa of Harlrinn' intent to kill Deriso and whether he

might return to the scene to ensure the job was completed. And age ,

Dehso m ade that portion of the statem ent spontaneously, not in response

to the dispatcher's question.

Fourth, the statem ent was m ade duving an ongoing

em ergency. Although Haz'kins had nln out the door of Deriso's house, axl

objective witness in the %me cirtmmstances would not have known tlzat,
axld l'Tnrkius could still have been a threat to Deriso or W hitton. There

was no indication that H arkins 1eA the area com pletely at that point.

Further, Deriso m ade his statem ent only minutes aher being shot while

bleeding on W bitton's foor, rather than in a m ore form al setting nlmr the

' em ergency had euded where he could cnlm ly recount past events.

Based on these facta, Deriso m ade his statem ent '<in the couz'se

of police inteaogation under circumstancea objedively indicating that the
' ' ' vim ose' of the iuterrogation (was) to' enable police assietan' ce top ary purp

20
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m eet an ongoing em ergencyls: Therefore, the statem ent is not

testimoninl, antl its admission did not Wolate Harkins' Shth Amendment

right to coO ontation.M Thus, we conclude that the district COUZ't did not

err.

'I'he distric't court's . en'or in its intdrruction on self-defense based on
alm arent dnmRer was hn- less bevond a reasonable doubt

Next HarlrinR argues that the district coua erred in its jury

instm ction on self-defense based on apparent du ger. A defendnnt has

the right to have the jury instruded on a theory of the e.a.- that is

supported by the evidence, Gno m atter how weW  or incredible that

evidence m ay 1-.055 The State dx s not dispute that Harkins presented

evidence sllm dent to warrant a self-defense iustruction on a theory of

apparent danger. Upon reentering Deriso's house nlu r retrieving a gtm ,

Harlrinn was attacked by Deriso. H arlrinn tese ed that it felt like Dehso

was stabbing him in the ueck with what he thought was a.u ice pick or a

53DaW s. 547 U.S. at . 126 S. Ct. at 2273.

RAs a nontestimoninl statement, it is subjed to analysis under 0hi0
v. c berts. See Gah ola v. State. 121 N ev. 638, 646, 119 P.3d 1225, 1231
(2000 (X rawford does not overrule the Court's pre-existiug Confwmtation
Clause jaAvinprudence, enunciated in OMo v. Roberts. and its progeny, as it
applies to nontatimoninl staoments.''' (quotmg' U.S. v. Mcclm'n 377 F.3d
219, 221 n.1 (2d Cir. 2004):. Under Roberts. Deriso's hearsay sta>ment
is admissible if it either f.(1) falls within a efzrmly rooted' hearsay
exception, or (2) the etatement refeds 'fpnvticnlnviRed guarantees of
trustworthinessr Flores. 121 Nev. at . 120 P.3d at 1174 (quoting
Roberts. 448 U.S. at 66). As disumssed above, a dying (le.nlaratiou is a
Gwnly rootmd hearsay exception. 'rhetefore, khe distric't C'OUA correctly
adm itted the statem ent under Robert.s as a dying declaration.

rhmuztion v. State. 116 Nev. 1041, 1050, 13 P.3d 52, 58 (2000).

*
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sœ wdriver. DeriM  theh allegedly put Harlrinq in a headlock aad stabbed

hl'm some more, shouting that he had stabbed Harkins in the jupahe.
' 

O the objedion of Harlrion and the State, the district courtver

instructed the jury as follows:
Self-defense ik a defense to hom icide even though
the znnger to life or personal security m ay not
have been real. If you fnd that M r. Harkm s,
urder the cim tzm stances, azd  1om his viewpoint,
would have reasonably believed that he was in
im mu ent danger of death or great bodily hnrm ,
ou inay fmd Glm not & 111:y.y

Harkins and tîe State had m oposed an alternative jury inerudion based

upon this cottrt's dedsion in Runion v. State.o N evertheless, the dietrid

court refused to use the second alternative.

OJ.Z  at 1051-52, 13 P.3d at 59. The relevant u mple instruction
states,

Ac'tual danger is not necesso  to justify a
lilling in self-defense. A person has a right to
defend from apparent dnnger to the sam e extent
as he would from  acvtual dnnger. The persou lam lng

is justmed 1:
1. He is congonted by the appearance of

' ' ' imvnlnent danger which arouses ill his mind an
honest belief and fear that he is about to be killed
or sufer great bodily injury; and

2r Hp acts solel upon theav app4aranœs
and bV' fear and aefa,nl beliefs; and

3 A reasonable person iu a sim ilar
sitttatlon would beheve him self to be in like
danger.

continued on rlext.pzge . . .

œ
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W e om clude that the district COUA  erred iu giving the

instrttdion, but that the error was harm less beyond a eeasonable doubt.

'l'he 1ne clause of the instradion states, Gyou m av fm d him not guzl' %y.o

Tizis permissible language to the jury is dire ly contrary to our sample

inetruction from  Runion. wbich Btates, M  you snd that the state has

failed t,o prove. beyond a reasonable doubt that tlze defenannt did not act in

self-defense, you m ust ftrd the defend= t not g1111:y.*57

'l'he ezw r is harznless beyond a reasonable doubk however, in

light of several other considerations. Foremoe, the district COUZ't also gave

the jttry additional inseuetions from Rlm ion. Another of the jury

instruetiona described the State's burden of proof to disprove sem defense

a114 pm vided that if the State failed to meet that burdem the jury emustp

fuld H arkins not gt,,'lty:
Ii' evidenœ  of self-defense is present, the State
m ust pm ve beyond a reaaonable doubt that the
defend-nt did not aa in self-defense. If you Snd

continued

'l'îé ln'lll'ng is justmed even if it develops
O orward that the person lilllng was mi<ta lren
ahm t the extent of the danger.

lf evidence of self-defense is present, the
' ' ' ' ' State m ust prove beyond a reasonable doubt that '

tlle defendant did not ac't in self-defense. If you
fm d that the State has failed to prove beyond a
reasonable doubt that the defendnnt did not ad  in

. . . . . . self-defense, .you m ust fm d the defendant not
guilt'y.

5711 at 1052, 13 P.3d at 59 (emphasis added). '

*
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that the State has failvd to prove beyond a
reasonable doubt that the defendant did not act in
self-defense, you m ust fmd the defenzlqnt not
gutltp

Tlms, the br den-of-pmof instruction properly informed the jury of its

duty to acquit ifthe State did not m eet its burden.

Additionally, the (Iistrict court accurately instzqzcted the jury

that self-defense is not avnilnble to an original aggressor.o Substautial

evidence indicates that Harkins was the origlnnl aggreseor. Harkins

retum ed to Dehso's house with a loatled gtm  nlmr having donned a latex

glove. Although Harkins teete ed that he hid the gtm  zm der his sllirk

when Deri- answered the door, the jury conld have reasonably believed
that, given the previous altem ation, H arkins was the agv eseor. Further,

Harkinn' appm nt danger theory stem s from  his alleged belief that Deriso

stabbed Gim in the neck with either a screwdriver or an ice piek.

H owever, the pohce recovered no such implem ent at the scene. 'l'he only

sim ilar item  recovered was a lrniêe, which 11a4 Deriso's blood, not H arkins'

blood, on it. H arlrinq also testœ ed that Den'M  grabbed hl'm by the hair,

but the only dumps of hair recovered from the scene were Deriso's. Based

on these facts and the other, proper, jury l'neruction, we condude that the

diskeid coures error in the inse dion was hnrm less beyond a reasonable

doubt.

CONCLUSION

Based on the foregoing, we condude that a dying dech ration

is an exception to a defendant's Sixth Am endm ent coO ontation right. W e

58See Ld= at 1051, 13 P.3d at 59.

24
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e

further œ nclude G at Deriso's statement at iesue in. tbis ease was

nontestim onial tm der the m'wmm stances and, therefore, its aHm ission did

not violate H arvinn' coO ontation right. W e aISO condude that, although .

the zierid COUZ'L en'ed in its self-defense jury iuslzuction based on
ayparent danger, the error was hnrmless beyond a reasonable doubt.

Accore gly, we nM vm H arkins' conviciion.

. J.
Becker

W e concur:

1/:, ,.o
Douglas

J.
Paa argr e
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1

2

3

4

5

6 IN THE SECOND JUDICIM  DISTRICT COURT OF THE STATE OF NEVADA,

7 IN AND FOR THE COUNW  OF W ASHOE

8
'

9 JERRY HARICINS,

lo Petitioner,

11 v. Case No. CRo4POs45

12 NORTHERN NEVADA Dept. No. 6
CORRECTIONAL CENTER,

13
Respondent.

14 /

15 FINDINGS OF FACT. CONCLUSIONS OF LAW
AND JUDGM ENT

16

17 This cause is before the coul't upon a petition for writ of habeas corplzs. Petitioner

18 Harkins was charged with murder stemm ing from the shooting death of M iles Deriso in the

19 early m orning hours of December 1, zoo3. He was represented at trial by two experienced

2o atlorneys, Jennifer Lunt and Carl Hylin. He advanced a defense of self-defense but the jury

21 found him guilty of first-degree m urder with the use of a deadly weapon. He was sentenced to

22 two consecutive terms of life with the possibility of parole. He appealed but the judgment was

23 affirmed. Harkins u. State, 122 Nev. 974, 143 P.2d 7O6 (2006). He then Gled, through counsel,

24 a timely petition for writ of habeas corpus.

25 On June 9, 2008, this court entered an order dism issing ground three of the petition, a

26 claim that would have had this court exercise supenrisory authority over the Suprem e Court.

1
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1 The balanee of the claims were set for a hearing.

2 On M arch 12, 2009, the parties appeared for a hearing. The court heard testimony from

3 attorneys Lunt and Hylin and from petitioner Harkins, but from no other witnesses. These

4 fndings are based on the relative credibility of those witnesses.

5 Ground One was a claim that tl'ial counsel was ineffective in failing to m ove for a change

6 of venue. This was suppoled solely by testim ony from counsel indicating that there was some

7 publicity, although it was not excessive. The court is not persuaded that the publicity was

8 extraordinary in this case or that any other circum stances would not have led reasonable

9 counsel to seek a change of venue. M ore signifcantly, the m otion never became ripe. NRS

lo 174.455 Precludes granting a change of venue before the coul't conducts the voir dire and it

11 becomes apparent to the court that the parties will be unable to select a fair and impartialjury.

12 That circum stance never arose in this case. Despite the popularity of the victim's former

13 spouse, trial counsel testified that they had no difticulty in selecting ajury and that they were

14 satisfied with thejury that was seated. This court's own obselvations.confirmed that the case

15 presented no extra difficulty in empaneling a fair and impartialjury. Thus, there was no viable

16 motion for a change of venue.

17 The second claim alleged that trial counsel was ineffective in failing to investigate. The

18 coul't first notes that there was scant evidence presented in the habeas corpus hearing that was

19 not presented at trial.

2o One who would claim ineffective assistance of counsel must bear the burden of proving

21 that the circumstances would have inspired reasonable counsel to investigate som e speciic

22 aspect of the case. In addition, the petitioner must prove the results of the invesdgation - that

23 the reasonable lawyer would have 4iscovered evidence of such signifcance that a different

24 result was likely. Sce Strickland l7. Washington, 466 U.S. 668, 1o4 S.CY 2052 (1984). Upon

25 consideration of the evidence, and the relative credibility of the witnesses, the court finds that

26 both prongs were unproven.

2
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1 Harkins's claim is that counsel failed to uncover two types of evidence. The tirst is prior

2 act.s of violence of the victim . The order of this court at trial allowed for specific instances of

3 violence that were known to the defendant. Harkins did not identify any such aet.s that were

4 previously known to him  that he was unable to testify to at trial. Specifc acts not known to the

5 defendant are not adm issible to prove that the vietim  wms the aggressor. Instead, the proper

6 evidence is opinion and reputation evidence. No such evidence was presented in the habeas

7 corpus hearinp

8 The second assezlion is that counsel should have investigated and discovered evidence

9 that the victim routinely carried a knife with a tool that could have been used to inflid the

lo relatively minor injuries sufferedby Harkins. The court linds that counsel had no reason to

11 seek out such evidence. Although Harkins claim ed that there was a police report with that

12 information that might have inspired an investigation, no such report was produced in

13 evidence. Harkins denied knowing who authored the report or the subject matter or anything

14 else about it and the court is not persuaded that such a report existed or tlmt it would have

15 inspired counsel to investigate.

16 Likewise, the court finds that Harkins produced virtually nothing reladng to the results

17 of the investigation. The only evidence was his own testimony and the court Gnds that his

18 claim that the reason he failed to mention it at trial was because no one asked is incredible.

19 The court also finds that the additional bit of testim ony from Harkins would not have had any

2o im pact on the trial. A11 he could say is that at som e tim e in the past, perhaps a year before the

21 crim e, he believed that Dedso often carried a Tfleatherm an'' tool. He denied that he had ever

22 seen such a tool and his claim that others thought he routinely carried it had several layers of

23 hearsay.
24 The trial evidence showed that no knife or ice pick or sim ilar device was discovered in

2s Deriso's hom e or nearby. Given that, the court concludes that counsel would not have had

26 reason to investigate the issue of whether Deriso often carried such a device. Furthermore,

3
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1 there is still no re% on to believe that any additional investigation would have 1ed to evidence

2 supporting the conclusion that Dedso had a leatherm an tool or an ice pick at t'he tim e of the

3 crim e, or that he deployed it in the encounter with Harkins. On the contrars about al1 that was

4 proved is that it was tlle defendant him self who routinely carried a device that was capable of

5 inflicting the superficial puncm re wounds that the defendant suffered. Accordingly, the court

6 tsnds that the additional evidence presented in the habeas corpus hearing would not have

7 altered the outcom e of the trial.

8 The petitioner bears the burden of proving his claims by a preponderance of the

9 evidence. M eans l?. State, 12o Nev. lool, lo3 P.3d 25 (2004). Upon consideration of al1 the

lo evidence, the court rem ains unpersuaded concerning each claim . Accordingly, the petition for

11 writ of habeas corpus (post-convicdon) is de ied.
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1 CERTIFICATE OF M AILING

2 Pursuant to NRCP 509, l hereby certify that l am an employee of the Washoe

3 County District Attorney's Office and that, on this date, I deposited for m ailing through the

4 U.S. M ail Senrice at Reno, W ashoe County, Nevada, postage prepaid, a tnle copy of the

5 foregoing docum ent, addressed to;

6 M ace J. Yampolsky, Esq.
625 S. Sixth Street

7 I.aA Vegms, NV 89101

8 Jerry Harkins *85126
No/hern Nevada Correctional Center

9 P.O. Box 7000
Carson City, NV 89702
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IN TH E SUPREM E COURT OF THE STATE OF NEVADA

JERRY HARKINS, No. 53501
Appellant,

Vl* STATE oF xsvaoA, F I L E DTH
Respondent.

JUN 1 ! 2111

mA#%')!t'lllMJJuv
>  .

DEPW YCV
ORDER 0F AFFIRM ANCE

This is an appeal from an order of the district court denying a

post-conviction petition for a writ of habeas corpus. Second Judicial

District Couz't, W ashoe County; Brent T. Adam s, Judge.

Appellant argues that the district court erred in denying his

claim s of ineffective assistance of counsel. To prove ineffective assistance

of counsel, a petitioner must demonstrate that counsel's perform ance was

deficient in that it fell below an objective standard of reasonableness, and

résulting prejudice such that there is a reasonable probability that, but for

counsel's errors, the outcom e of the proceedings would have been different.

Strickland v. W ashinzton, 466 U.S. 668, 687-88 (1984); W arden v. Lvons,

100 Nev. 430, 432-33, 683 P.2d 504, 505 (1984) (adopting the test in

Strickland . 80th com ponents of the inquiry m ust be shown, Strickland,

466 U .S. at 697, and the petitioner m ust dem onstrate the underlying facts

by a preponderance of the evidence. M eans v. State, 120 Nev. 1001, 1012,

103 P.3d 25, 33 (2004). W e give deference to the district court's factual

findings regarding ineffective assistance of counsel, but review the court's
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NwADA
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#

application of the 1aw to those facts de novo. Lader v. W arden, 121 Nev.

682, 686, 120 P.3d 1164, 1166 (2005).

First, appellant argues that his trial counsel was ineffective

for failing to seek a change of venue as the case received pretrial publicity

because the victim was the ex-husband of a Sparks justice of the peace.

Appellant fails to dem onstrate that his trial counsel's perform ance was

delcient or that he was prejudiced. Trial counsel testiled at the

evidentiaz'y hearing that there was no diflculty seating an impartial jury.

Further, appellant failed to demonstrate a reasonable likelihood that a

fair and impartial jury could not have been seated in W ashoe County.

NRS 174.455; Sheppard v. M axwell, 384 U.S. 333, 363 (1966). Given the

strength of the evidence produced at trial, appellant fails to dem onstrate a

reasonable probability that the outcom e of trial would have been different

had his counsel sought a change of venue. Therefore, the district court did

not err in denying this claim .

Second, appellant argues that his trial counsel was ineffective

for failing to investigate witnesses who could have testified that the victim

always carried a knife. Appellant failed to dem onstrate that he was

prejudiced. Other than the witness who testified at trial that the victim

often carried a knife, appellant fails to identify any other witnesses that

trial counsel should have investigated. Accordingly, appellant fails to

demonstrate a reasonable probability that there would have been a

different outcom e at trial had counsel perform ed further investigation in

SUPREME COURT
oF

NFVAOA
2
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this area. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004).
Therefore, the district court did not err in denying this claim .l

Third, appellant argues that his trial counsel was ineffective

for failing to conduct an investigation to i'ind the sharp object used by the

victim to stab appellant and for failing to argue the State failed to collect

exculpatory evidence. Appellant fails to dem onstrate that he was

prejudiced. Appellant fails to dem onstrate that an investigation would

have uncovered the stabbing im plement and appellant fails to

dem onstrate a reasonable probability that such an investigation would

have changed the outcom e of trial. M olina v. State, 120 Nev. 185, 192, 87

P.3d 533, 538 (200*,' Wizzins v. Smith, 539 U.S. 510, 534 (2003). Further,
given the strength of the case against him , appellant fails to dem onstrate

a reasonable probability that the result of the proceedings would have

been different if the sharp object would have been available. Randolph v.

Sfate, 117 Nev. 970, 987, 36 P.3d 424, 435 (2001). Therefore, the district

court did not err in denying this claim .

Next, appellant argues that the State improperly failed to

collect exculpatory evidence. Appellant failed to dem onstrate good cause

for failing to raise this claim in his direct appeal, and therefore, we

1To the extent that appellant argues the district court erred in
denying his claim that his trial counsel was ineffective for failing to
investigate additional prior acts of violence com m itted by the victim ,
appellant fails to provide cogent argument as to how the district court
erred in denying tllis claim . M aresca v. State, 103 Nev. 669, 673, 748 P.2d

3, 6 (1987).
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*
N

*

conclude that the district cottrt did not err in denying this claim . See NRS

34.810(1)09(2).
Having considered appellant's contentions and concluding that

they are without m erit, we

ORDER the judgment of the district court AFFIRM ED.

J.
Cherry

: 
-e% J.

altta

*
J .

. '

Gibdons

cc: H on, Brent T. Adam s, District Judge
M ary Lou W ilson
Attorney General/carson City
W ashoe County District Attorney
W ashoe District Court Clerk
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