/

| FILED WRECEIVED
_ ENTERED SERVED ON
_ - COUNSEI/PARTIES OF RECORD
A@rﬁ‘g Warksns |
Name 519 (o | : JUN 2 1 2010 CN?
Prison Number ' CX‘?
NN CC ' | CLERK US DISTRICT COURT
T a— - | DISTRICT OF HEVADA

| 3Y. @” DEPUTY
UNITED STATES DISTRICT COURT ‘
DISTRICT OF NEVADA

derca WacllsnsS . peitioner, 3:10-cv-00372

(Full Nairie)

VS.

SR QC\QQ olm cr , Respondent,
(Name of Warden, Superintendent, jailor or
authorized person having custody of petitioner)

PETITION FOR A
WRIT OF HABEAS CORPUS
and ' ) PURSUANT TO 28 U.S.C. § 2254
) BY APERSONIN STATE CUSTODY

'The Attorney General of the State of Nevada ) (NOT SENTENCED TO DEATH)

)

)

) .(T o be supplied by the Clerk)
y

)

)

)

1. Name and locatior of court, and name of judge, that entered the judgment of conviction ybu are
challenging: S@C‘—@h a Av\,clw( sl Dt"&\(“ s - 'D~6|/LO \Buukq e Adems .
2. Full date judgment of conviction was entered: SN VE- N (month/d:gr/ycar)
Did you appeal the conviction? _X_Yes ___ No. Date appeal decided: [0 ) (2 J 2964

4, Did you file a petition for post-conviction relief or petition for habeas corpus in the state court?
X Yes ___No. Ifyes, name the court and date the petition was filed: SeCon (L

. Audi Q_,«‘m\ ’D‘YS\”?T«* 11102 /07, Did you appeal from the denial of the petition for -

post-conviction relief or petition for writ of habeas corpus? _& Yes ___ No. Date the appeal

was decided: & | 91 200 Have all of the grounds stated in this petition been presented to the

state supreme court? Z_ Yes ___ No. Ifno, which grounds have not?

5. Date you are mailing (or handing to correctional officer) this petition to this court: le 117 140 .

Attach to this petition a copy of all state court written decisions regarding this conviction.

|
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10.
11.

12.

13.

Is this the first federal petition for writ of habeas corpus challenging this conviction? X Yes

No. If no, what was the prior case number ? . And in what court was

—

prior action filed?

Was the prior actlon — denied on the merits or ___ dismissed for procedural reasons (check

one). Date of demsnon. ! { . Are any of the issues in this petition raised in the

prior petition? ___ &’es ___No. Ifthe prior case was denied on the merits, has the Ninth
Circuit Court of Appeals given you permission to file thls successive petition? ___ Yes No.

Do you have any petltlon, application, motion or appeal (or by any other means) now pending in

any court regarding the;.convrctlon that you are challenging i in this action? —Yes _& No.

If yes, state the name oﬂé}he court and the nature of the proceedings:

Case number of the _]udgment of conviction being challenged: C KO% D&4s5
Length and terms of sentence(s): _| W@v\?" Q Yo LsPe - ( ﬁnse&iﬁw A Vo Same.

Start date and projected release date: | l ~\- 200 5 12=1-2¢0 C/ 3
What was (were) the offense(s) for which you were convicted: F— '7‘%'7/' 0(694/2'/'6

Murder o o s Use of o Cire arm

. What was your plea? ___ Guilty ,2C Not Guilty ___ Nolo Contendere. If you pleaded guilty

or nolo contendere pursuant to a plea bargain, state the terms and conditions of the agreement:

Who was the attorney that represented you in the proceedings in state court? Identify whether

the attomey was appointed, retained, or whether you represented yourself pro se (without counsel).

Name of Attorey - " Appointed Retained Pro se
arraignment and plea AQI\’Y\}Q@( Lot & Coarl LLV {‘ X |
trial/guilty plea L - wow X
sentencing A\ i W bl X
direct appeal (, k&(‘u ‘ @O’ﬂcl - Publre ")@pev\g&[ X
st post-conviction petition Mate . Ywﬂo 6(5 lﬂ }/ X/
appeal from post conviction M ﬂﬁ!/k:l) Lo U\M lsom )(

2nd post-conviction petition

appeal from 2nd post-conviction



State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in thié petition will likely

be barred from being litigated in a subsequent action.
GROUND 1

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my
Sﬂ\_gmé \(’,‘Hk Amendment right to -Due DF acess & %Ué’o( Pf&?‘f&%/@?
based on these facts: ' ‘

e+itioner ncorporates all ;ssves aised an
divect aopee | ond <eek s peylew by s Court
Lor the Lollowing (easons. -

1) The Digveiet Court orred bu od mithing
Deriso's Stute ment decey shot Mt cond he was
paid to do it phich was made in fesgense v
‘e G dispatehec's g yestians, ‘

The Nr_"()ad‘ Supremo Couct csSumed Lhat
o ll G pperotors ‘are palice Thve assumobion is
dn ertar, Lo Washoe Chunty the GV adrideh-
board 1S cun bu emeraency soetoders S ndepen dandt
of aanyu law 'Pon%c'Wijenififéi.' | L

Beased on Hids Ahe victims statement clearly
Lo lls under “Yestimonial hearsoy " end must be
Sugressed, | '

The Nedada Supreme Court erred i TS
AStsemotioh on direet aggeal bu malding ¢
Linding based on assumogtion end Contora 7o
Clearly estabhlished fedecal ctondards cmd
Supe\em;p Couwrt Case \awd,

Yeltdione ( in (Lofpwa‘f es all MgumeMLs v@/ﬁsemlui :

Exhaustion of state court remedies regardin'g Ground 1:

A

3



> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?
K_ Yes ___ No. Ifno, explain why not:

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

___Yes x_ No. Ifno, explain why not: L~ wlas F’f U ious U! Cosed
on dérect appeod emd net cogrizable . -

If yes, name of court: date petition filed / /
Did you receive an evidentiary hearing? ___Yes ___ No. Did you appeal to the Nevada Supreme
Court?_Yes _ No. Ifno, explain why not:

If yes, did you raise this issu'e?_ Yes ___ No. Ifno, explain why not:

> Second qut Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

. Yes ___ No. Ifyes, explain why:

If yes, name of court: | date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___ Yes ___ No. Ifno, explain why not: ' '

If yes, did you raise this issue?___ Yes ___ No. Ifno, explain why not:

> Other Proceedings:
Have you pursued any other procedure/process in an attempt to have your conviction and/or
sentence overturned based on this issue (such as administrative remedies)? ___ Yes _K No. Ifyes,

explain:

State concisely every ground for which you claim that the state court conviction and/or sentence is -



State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts §upporting each ground. You may attach up to two
extra pages stating additional grounds andlor. supporting facts. Yor must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action. |

GROUND 2
I allege that my state court conviction and/or sentence are unconstitutional, in violation of my
i ovn(l | ‘-E“H" Amendment right to 1 V¢ Irfl‘d cess 8 55 val vﬂfovlcc;!'lm

based on these facts: _

The Pelitioner in Cocporates all Sssves raised
on direct o»ppeod and seelc peutew oy this
Courtifoc Hag' Lol [@w"ma Ceason

—The &isketed Cotrd orred o n 1%5 nstrucdion on
Self-defense based en a pa/f\c:m émqa‘

The 094—-]—5(5[1@(‘ Was OLHGLC-ke(J by ‘Hfue v:c%m
ond e me,chchaner peesented sulliclent evidence
o warrant o selS-delense \nstruckion en o
-i‘kewu of appogent dmaer The Ascdeiet courtis
6\"!‘01’ WaGS nmL harmless Ol/m /l/ +he f\/e,f,w/da
Sum\em/p Cowrt erred bu ruling mn‘ﬁ‘afu +0
(‘,\QOJ‘LL{ 6,%"\'600 \\6{/\6(\ Q&Xeﬁc\,\ CU\QA, S(Aﬂ)re‘mﬂe
Q(‘)M*TJ ﬁxh\r\n%

Yetibisner herein incorgorates e CLgu meats
we,se,MeA oAl rcet apﬂacu

Exhaustion of state court remedies regarding Ground :

5
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» Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

_& Yes ___No. Ifno, explain why not:

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

_Yes)LNo. If no, explain why not: f’]’ wiaS Preurdus [L/ f*cuised

on direet aﬁam,( ol na T dogmaabfe,

If yes, name of court: date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court? __Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?___ Yes ___ No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes ___ No. Ifyes, explain why:

e

If yes, name of court: . date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?___ Yes __ No. Ifno, explain why not:

» Other Proceedings:
Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? ___Yes X No. If yes,

explain:

State concisely every ground for which you claim that the state court conviction and/or sentence is

b
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State concisely every ground for which youn claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts Supporting each ground. You ay attach up to two
extra pages stating additional grounds and/orr supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subseq'uent action. |

GROUND 3

Iallege that my state court conviction and/or sentence are unconstitutional, in violation of my

5™ thg [dTh Amendmentright to D€ Process, Pas trial ¢
based on’these facts: %Umvl pr a-}c"“”%m
The Nemda Suprteme Coul ¥ erfed by M}aflrf‘ar]]j
telusing Yo addvess Hy peditioner's “Hree
add i end | [ s50es raiced on direct copec | r/eé,é&
acln 'Es,q(/es Sbildvs and cpparent Meri
D The progeawdion Lailed Yo potle beqond a Ceasariable
daubt Hhat tarking d:d potoct vn Fell- defense;
A The d'sshpiet Caurt erred bu net oranding o
Mistrial based on an pudburs™hu o Aelepce
witness that was evecheord by <ctersd | ULOES
ond ) The presecultor commifred miscanduc i
by molitna cerdasn stotements duriia Closing
ol U mente . -
The Supceme Court etped sn tls reLusa |
40 addeess Hiese, $ssuves thet were arepertu
otsed  @an d\ree}ajﬁpm , 7

Tetitionec herein ‘\\m\mpc%\aﬂ-&% 2|l oty ¢ ments

v

K\Nrﬁe vﬁe& on_ ASceek OL{DEO‘E’,OL\@.

Exhaustion of state court remedies regarding Ground

5
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> Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

l(_ Yes ___ No. Ifno, explain why not:

> First Post Conviction:
Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

___Yes X_No. Ifno, explain why not: These were P(‘@U‘-‘G(LS‘(& Carsed
on direct cppeal and net Qogm‘zcxbfe,

If yes, name of court: date petition filed / /
Did you receive an evidentiary hearing? ___ Yes __ No. Did you appeal to the Nevada Supreme
Court?__Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?___Yes __ No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes __ No. Ifyes, explain why:

If yes, name of court: date petition filed [l -/
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme

Court?__Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?__ Yes __ No. Ifno, explain why not:

> Other Proceedings:
Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? __ Yes x_ No. Ifyes,

explain:

State concisely every ground for which you claim that the state court conviction and/or sentence is

%
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State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action.

GROUND 14

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

CP’H\' & LU&*L\’ Amendment right to E—QQ@CJ'F we Asss 54@1156, &
Eguval Profectcon

based on these facts;

If\.a( Counsel wWos fmegec)r.vc N —Ca,t(zma +2

move Lor o d/\anae, of venue .

Tho distrietcourt erred in s Lindinas of

Lorde cmd conclusioms of law . the cipcumstances
Aid net have &nquVMa do dn it nulalw%

L
'I/Llfe (‘/L\PIV\QP (’)—Q \/enuf was ﬁeaeéjéir‘u
bLeocause +Hhe wickm wWas tHae w\:s# ce ol

“he Peace Mes . Vecise uwiho was cund bt
ts an Hhe bepnch on Spafkq,

VYetitianer hepetn Mcwp@m:fes ond refers
+n e @n?mm] stedte Podition Ground 1 .

Exhaustion of state court remedies regarding Ground 1:

q



Case 3:10-cv-00372-ECR-RAM Document 1-1  Filed 06/21/10 Page 10 of 52

> Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

___ Yes AY_ No. Ifno, explain whynot: _{V® “IL COS e Zak / e o1l
M/reet o ﬁﬁﬁ@f

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?
25 Yes ___ No. Ifno,explain why not:

If yes, name of court: M@Mﬂ(_@ﬁﬁ?ﬁb date petition filed f | 102 jO0#.

Did you receive an evidentiary hearing? _X_ Yes ___ No. Did you appeal to the Nevada Supreme

Court?& Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue? _K Yes ___ No. Ifno, explain why not:

- Second Post Conviction:
Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes __ No. Ifyes, explain why:

If yes, name of court: date petition filed / /

Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?_ Yes __ No. Ifno, explain why not:

g Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? ___ Yes & No. Ifyes,
explain; ‘

State concisely every ground for which you claim that the state court conviction and/or sentence is

(O
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unconstitutional, Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.

GROUNDZ2 5
1 allege that my state court conviction and/or sentence are unconstitutional, in violation of my
((0 Th & L% Amendment right to C'Q-P'@C.;n Ve AﬁSfJWﬁﬁ i

based on these facts: E@ vaul frotection

Triod Counsel wos sneflective in Lailing 4o
nrestiacte . Tral Covnsel made 1o e flort ‘Jffa
investi aote whitresses Who were feadi(y Ayaileble
Hood could howe estobliched and tectiC2d Fhat
the vichim alwans cocrted cmd Hireatened +o
tse o Knife. Petitioner clearly demonstrated
ot he was ofe,mghce,d because had tro |
Counsel Sn ueqha a‘fec{ he woudd have ha d
Suppoct Lor Qe M eners cladm of gelf-delense,

’fi— \S Q. !\Pmcnalq/p Qméab /mft/ ~Haa:f' Yheve
Lisald hewe Been o di8Lerent outcome at +rial
hou& Coein sed oerQormaA these eas: lu v lable
TNUe 5‘[’0 C?m‘i‘adfls

he (}J Lsteretd Coortecred Yn denuing s eladm
ond the Nevado Sunreme Count culed “cont 12
clearly estab lished Pedernl stondords and
V.S, Sapreme Courst pulings.,

\

%)P*\ojrumu’ hesein \vxcofﬂorcdes and feters
4o —HA,Q (Dt\?g}r\& SJ\‘ode Oe} Lfon Cor‘ocu/LcL 2

Exhaustion of state court remedies regarding Ground 2:

’ Direct Appeal:

R
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Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

Yes _X_No. Ifno, explain why not: This K f}ﬁ&{//lxé wWas NG TF

Coenlzable mn dirget Cppen [.
r First Post Conviction:
Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

2(_ Yes ___ No. Ifno,explain why not:

If yes, name of court: M@ML(M date petition filed /| /02 1O F.

Did you receive an evidentiary hearing? & Yes __ No. Did you appeal to the Nevada Supreme

Court?_)é Yes ____ No. Ifno, explain why not:

If yes, did you raise this issue? )K_ Yes ___ No. Ifno,explain why not:

> Second Post Conviction:
Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

__Yes ___ No. Ifyes, explain why:

If yes, name of court: date petition filed / /
Did you receive an evidentiary hearing? ____Yes __ No. Did you appeal to the Nevada Supreme
Court?___Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue? __ Yes __ No. Ifno, explain why not:

> Other Proceedings:
Have you pursued any other procedure/process in an attempt to have your conviction and/or
sentence overturned based on this issue (such as administrative remedies)? ___ Yes é No. Ifyes,

explain:

State concisely every ground for which you claim that the state court conviction and/or sentence is

uncenstitutional. Summarize briefly the facts supporting each ground. You may attach up to two

e
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unconstitutionﬁl. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred froﬁ being litigated in a subsequent action.
GROUND 7 b

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Co+ OJWA( [Li+ Amendmentnghttotpcee/[rvﬂ/46845“1]'&4106_ g
based on these facts: E‘ﬁ val Fro tect /o7

Teial Counsel wdas wnelleobive Lor Latling I Conduct
on_in U6s+‘qc:uﬁfcm +p Lind +he Unife or Sﬁfafp abfed
‘\’M+{A as U(Pnl, hu “H/\..Q Uu(‘*(/xm +n <~:La.£: +he ﬂo#%fox?éf
ond for £ ing 1% argue. Hrat-Hee Slade faildd o
Calleet p,muloa%ow ewddence Vrejudice fn dhe petitionec
s obvious and dssumed o Hos Stede Loils 4o
(‘C)Lm:/{’ Pwu om[aru f’uﬂ/feaaa end sheuld be assumed
When counsel Toil's o perlorm evepn Hie meost rudimertury
m—Q \Y\\/eﬁ%qa&}cn% 40 Q\A,F(?O'f\'l' ln}S (‘,luem-fs 05_5‘6{‘4'10)75,

Frrdher, Pelmhow Aemonstrated +hat there F3 a

Ceasanchle oweah] L:H’\,/ Hot Wad counsel conducted
‘HMS n t}@é'l-n Cfo){;zfon : ldmu [d I'\m;-é<ubs¥m~nlza(/ Chanaged
e owtcome of Hhe trial, Had the Shatp aénec;ﬁbeen
Coand 1 would haue ﬁuppcrrnLeA the ne‘lf?‘# onep's
Version of events ond Suomr—led bis cladm of Self-
Aefense .

WE'COTC‘L Hoo (LVS’L/‘!G?{ Caﬁ(//“lZ @f?"th ;\v; n’pnuu/m
Wis clatm pund Hee Nevada 5(«9&91%& Courd Yuted
Contrary fo C|eo/{‘[u cstablished i‘ede,m,l Standerds an/
WS Suofam«e, Cowrt Srlings.

Vedidioner :ACW;M‘F’és Coraind 3 0 Hu (9/\25,’;&5:( 2 fodsen,

Exhaustion of state court remedies regarding Ground 2:

> Direct Appeal:

]
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Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

_Yes _XNO. If no, explain why not: i! l/_vTﬁ g {3)14@,(2 Was ﬂ,ﬁ“J’ ( %ﬂifﬁ&ft

lﬁpﬂ

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?
i Yes ___ No. Ifno, explain why not: '

If yes, name of court: SCCeVidl. Jediede [ Dis ‘J@"‘C)]L date petition filed 4{ /OZ ; OF,

Did you receive an evidentiary hearing? X Yes ___ No. Did you appeal to the Nevada Supreme
Court? L Yes ___ No. Ifno, explain why not: '

If yes, did you raise this issue? ,& Yes ___ No. Ifno, explain why not:

> Second Post Conviction:
Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes ____ No. Ifyes, explain why:

If yes, name of court: ‘ date petition filed / /
Did you receive an evidentiary hearing? ____Yes ___ No. Did you appeal to the Nevada Supreme
Court?__Yes ___ No. If no, explain why not:

If yes, did you raise thisissue?___ Yes ___ No. Ifno, explain why not:

> Other Proceedings:
Have you pursued any other procedure/process in an attempt to have your conviction and/or
sentence overturned based on this issue (such as administrative remedies)? __ Yes /_‘§ No. Ifyes,

explain:

State concisely every ground for which you claim that the state court conviction and/or sentence is

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two

i
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extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
~ grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.
GROUND 371

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

5 (a+ ond lLﬁ' Amendment right to ,!22&{1 2? 01285,%! ]ﬁ&iﬂ'%ﬁ/é’ﬁ&@
dEZU"' pestect-ron

based on these facts:

?(’"(’( Lener on u&% Hat the state Facled Lo cdllean

Iv@ d/US‘éﬁ(‘?‘; mm%?m(e& to address +his issee.,

The WNeuvado Supreme Court efred H’LS“('G‘\'H"LC! Hat+Hre
nelibioner foiled 4o Casse s Q/\amm Zn dyreck
' eol. Thes olaim waos LaiSed aud arkster, /u
dicmissed ulles hL was ractsed.

) Mt
\ﬁu\ A{Lﬂ(ﬂho« Hls vssve (Lmd
Pu,keA con +r\(wu +5 cleadlu~estab lished feders
Shandards oatd 0.5, §u‘pﬁome Court fulings,

/fjﬁ)-\rfo—f'l@ﬂfﬁf ey in HRJOs Doi\cmLej N f‘eﬁef 'S
1o the (‘)nmm? <sdate De;\/}Jaom Groond Y. .

Exhaustion of state court remedies regarding Ground 3:
> Direct Appeal: |

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

LS
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/_(__ Yes ___No. Ifno, explain why not:

> First Post Conviction:.

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

L Yes ___ No. Ifno, explain why not:

If yes, name of court: SMLMM date petition filed 1 | /278 #,

Did you receive an evidentiary hearing? X Yes ___ No. Did you appeal to the Nevada Supreme
Court?ﬂ& Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue? L Yes ___ No. Ifno, explain why not:

> Second Post Conviction:
Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

Yes ___ No. Ifyes, explain why:

- If yes, name of court; date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supremé
Court?__Yes ___ No. Ifno, explain why not:
If yes, did you raise this issue?___ Yes ____ No.- Ifno, explain why not:
> Other Proceédings:
Have you pursued any other procedure/process in an attempt to have your conviction and/or
sentence overturned based on this issue (such as administrative remedies)? ____ Yes K No. Ifyes,
explain: |

WHEREFORE, petitioner pfays that the court will grant him such relief to which he is

entitled in this federal petition for writ of habeas _cdrplis pursuant to 28 U.S.C. § 2254 by a person in
state custody. ' '

e



Case 3:10-cv-00372-ECR-RAM Document 1-1  Filed 06/21/10 Page 17 of 52

(Name of person who wrote this (Signature of Plaintiff)

' complaint if not Plaintiff )
(e-17-10
(Date)

(Signature of attorney, if any)

(Atiorney’s address & telephone number)

DECLARATION UNDER PENALTY OF PERJURY
I understand that a false statement or answer to any question in this declaration will subject me to
penalties of perjury. I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE UNITED STATES OF AMERICA THAT THE FOREGOING IS TRUE AND CORRECT.
See 28 U.S.C. § 1746 and 18 U.S.C. § 1621.

Executed at "(\) N (\/é, on é"l‘?’"lo

(Location) (Date)

512 (o

(Signature) (inmate prison number)




) _ Ca_scr 3:10-cv-00372-ECR-RAM Document 1-1  Filed 06/21/10 Page 18 Qf 52

-l

122 Nov, Advance Opinion B¢}

IN THE SUPREME COURT OF THE STATE OF NEVADA

JERRY HARKINS,  No. 45024

Arpellant | FILED

vs.
THE STATE OF NEVADA,
Respondent.

i Appeal from a judgment of conviction, pursuant to a jury
verdict, of first-degree murder with the use of a firearm. Second Judicial
District Court, Washoe County; Brent T. Adams, Judge.

Affirmed.
Jeremy T. Bosler, Public Defender, and Cheryl D. Bond, Deputy Public

Defender, Washoe County,
for Appellant.

George Chanos, Attorney General, Carson City; Richard A. Gammick,
District Attorney, and Terrence P. McCarthy, Deputy District Attorney,
Washlioe County,

for Respondent.

BEFORE DOUGLAS, BECKER and PARRAGUIRRE, JJ.
OPINION

By the Court, BECKER, J.: _
Appellant Jerry Harkins shot Miles Deriso in the early
morning of December 1, 2003. Deriso died shortly thereafter. A jury

found Harkins guilty of first-degree murder with the use of a firearm. The
district court sentenced Harkins to serve two consecutive terms of life
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imprisonment with the possibility of parole after twenty years has been
served in each term.

Harkins raises two primary arguments on appeal. First, he
argues that a statement made by Deriso during a 911 telephone call prior
to Deriso’s death was testimonial. Therefore, Harkins contends that the
district court erred by not excluding the statement under Crawford v.
Washington! because Deriso was unavailable to testify at trial and

Harkins did not have a prior opportunity to cross-examine Deriso. Second,
Harkins argues that the district court erred by failing to properly instruct
the jury on self-defense based on apparent danger.2

We first conclude that Deriso’s statement was a dying
declaration and, as such, the statement’s admission did not violate
Harking' Sixth Amendment right to confrontation as defined in Crawford.
Dying declarations were recognized at common law as an exception to the

right to confrontation, and that exception was not repudiated by the Sixth
Amendment. We also take this opportunity to clarify the testimonial
nature of statements made during a 911 emergency call. In so doing, we
conclude that Deriso’s statement made during the 911 call is
nontestimonial. Next, we conclude that, although the district court erred

- 1541 U.8S. 36 (2004).

2Harkins raises three additional arguments on appeal: (1) the
prosecution failed to prove beyond a reasonable doubt that Harkins did
not act in self defense, (2) the district court erred by not granting a
mistrial based on an outburst by a defense witness that was overheard by
several jurors, and (3) the prosecutor committed misconduct by making
certain statements during closing argument. We conclude that each
argument lacks merit.
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by giving an improper self-defense inst_;ructidn based on apparent danger,
the error was harmless beyond a reasonable doubt. Thus, we affirm
Harkins’ conviction.
FACTS

Harkinsg’ stepson, Tylo,? was friends with Deriso’s son
Brandon. In August 2003, Tylo telephoned Brandon, but Deriso answered.
During their conversation, Deriso allegedly solicited Tylo to kill Brandon.
After their conversation, Tylo told his mother about Deriso’s proposition;
neither informed the police. However, Tylo's mother informed Susan
Deriso, Brandon’s mother and Deriso’s ex-wife, who gsaid she would take
care of it, but she also did not inform the police. Tylo and his mother also
told Harkins about Deriso’s solicitation.

Months later, Harkins ran into Deriso at the grocery store,
and Deriso gave Harkins an open invitation to come to Deriso’s house for a
drink. Around Thanksgiving, Harkins stopped by Deriso’s house. While
ta]king, Derisc asked Harkins for some pain pills, which Harkins had
because of back surgery. Harkins said he would have to think ébout it.

A few days later, on the evening of November 30, 2008,
Harkins had several family members at his house, and he was drinking.
After dinner, Harkins went to his usual poker game where he drank more
alcohol. Harkins returned home at approximately 12:30 a.m. on Deecember
1, 2003. He then took several of his prescription medications, including
Percocet, methadone, and Neurontin. Rather than going to sleep, Harkins

decided to take some pain pills to Deriso.

SHarkins is not technically Tylo's stepfather, but Harkins helped
raise Tylo for approximately twenty years. -

3

(©) ITA ’
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Harkins parked his van several blocks away from Deriso’s
house, allegedly because he did not want anyone to be able to find him.
He then walked to Deriso’s house, knocked on the door, and Deriso let
Harkins in. The two discussed Deriso’s recent divorce, and Deriso became
increasingly angry. Deriso also expressed anger about Tylo because Tylo
had talked about Deriso’s solicitation of him to kill Brandon. Deriso then
allegedly said that he would have to kill Tylo. Harkins said he was done
listening and began to leave. According to Harkins, Deriso hit him, and
the two fought, with Deriso slashing at Harkins with a knife. Harkins
was able to get the knife away from Deriso and throw Deriso out of the
way. Harkins left and walked to his van.

While walking to his van, Harkins decided to return to talk to
Deriso because he could not leave the situation as it was. Harkins
retrieved a loaded .32 caliber revolver from his van, put on a latex glove,
and started back to Deriso’s house. Harkins thought the gun would be
enough to scare Deriso into not following through with his threat to kill
Tylo. On his way to Deriso’s house, Harkins allegedly unloaded the gun,
but reloaded it without thinking. At Deriso’s door, Harkins allegedly hid
the gun underneath his shirt and then knocked on the door. Deriso let
Harkins in.

According to Harkins, Deriso immediately began attacking
him. Harkins thought Deriso was stabbing him with a screwdriver or an
ice pick. At one point, Deriso allegedly stabbed Harkins in the neck. The

" two fought some more. Then, according to Harkins, Be fell backward and
fired one shot from his gun while he was falling. When Harkins got up,
Deriso was gone. Harkins left through the front door, dropping his gun in
a trash can outside the house. An officer later dispatched to the scene

NevADA
4
D) NIA

st
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found Harkins walking in the neighborhood with blood stains on his shirt.
Harkins was transported to Washoe Medical Center where he was treated
for minor lacerations on his neck, abdomen, left wrist, and left forearm-——
none of which were life-threatening wounds.

After being shot, Deriso ran to his neighbor Wayne Whitton’s
house. Whitton called 911. The dispatcher gave Whitton instructions on
how to care for Deriso while waiting for the ambulance. Then, the
dispatcher asked Whitton if Deriso knew who shot him. Whitton relayed
the question to Deriso. According to Whitton’s trial testimony, Deriso
responded, “Jerry shot me and he was paid to do it.” Deriso died shortly
thereafter.

Before trial, Harkiﬁs filed a motion in limine to preclude
Whitton from testifying about Deriso’s statement in response to the 911
dispatcher’s question. Counsel for Harkins argued that the statement was
testimonial and, therefore, should be excluded under Crawford as a
violation of Harkins’ right to confrontation. The State contended that as a
statement made during a 911 emergency call, it was not testimonial and,
therefore, was admissible under Crawford. The State also argued that
Deriso’s statement was a dyiﬁg declaration, which should be admitted as
an exception to the confrontation right under the Sixth Amendment.

The district court denied Harkins’ motion. In doing so, the
district court found that the statement merited a high degree of
trustworthiness and reliability, which the court concluded was the
rationale for admitting dying declarations. The district court also
indicated that the 911 cail was made in an attempt to save Deriso’s life.
Therefore, the district court concluded that under Crawford and the rule
on dying declarations, the statement was admissible. Counsel for Harkins
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| again objected during Whitton's testimony regarding the statement, but’
the district court overruled the objection.

At trial, Harkins asserted a theory of self-defense, on which
the district court instructed the jury. The jury found Harkins guilty of
first-degree murder with the use of a firearm.

DISCUSSION

Admissibility of Deriso’s statement made in response to the 911
dispatcher’s question
Harkins contends that the district court erred by admitting

Deriso’s statement—-Jerry shot me and he was paid to do it"—made in
response to the 911 dispatcher's question. We conclude that the district
court did not err for two reasons. First, the statemenf was a dying
declaration and, therefore, it is an exception to the confrontation
protection afforded by the Sixth Amendment. Second, the statement is not
testimonial and, therefore, admission of the statement did not violate
Harkins’ Sixth Amendment confrontation right.

As we have discussed in prior cases, the Ux‘ﬁted States
Supreme Court in Crawford concluded that “if a hearsay statement of an
unavailable declarant is ‘testimonial’ in nature, the statement is
admissible only if the defendant had prior opportunity to cross-examine

the declarant concerning [the statement].”* In reaching this conclusion,
the Court overturned Ohio v. Roberts’ with regard to testimonial hearsay.®

| sPantano v. State, 122 Nev. ___, __, 138 P.3d 477, 481 (2006) (citing
Crawford, 541 U.S. at 68). - : g

5448 U.S. 56 (1980).
sCrawford, 541 U.S. at 68.
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Since the Supreme Court decided Crawford, this court has addressed a

number of Crawford-related issues. Here, we address two additional

issues: (1) whether a dying declaration is an exception to the Sixth.
Amendment right to confrontation, and (2) whether statements made
during a 911 emergency call are testimonial.

As a dying declaration, Deriso’s_statement is an exception to the
protection _affgrded by the Confrontation Clause

The district court found that Deriso’'s statement was a dying
declaration. We will not disturb this finding absent an abuse of
discretion.” Under NRS 51.335, “[a] statement made by a declarant while

believing that his death was imminent is not inadmissible under the

hearsay rule if the declarant is unavailable as a witness.” The belief by
the declarant in his impending death “may be inferred from circumstances
such as the nature of the declarant’s wounds or injury.”s As we have
stated,; “If the declarant subjectively senses impending death without any
hope of recovery, then there is present the vibrant requisite which the law
demands to waive the solemnity of an oath and to receive the decedent’s
testimony without cross examination.™

We conclude that the district court correctly found Deriso’s
statement to be a dying declaration. When Deriso came through Whitton’s

See Bishop v. State, 92 Nev. 510, 517, 554 P.2d 266, 271 (1976).

8Id. at 518, 554 P.2d at 271 (citing Ennis v. State, 91 Nev. 530, 539
P.2d 114 (1975); Wilson v. State, 86 Nev. 320, 468 P.2d 346 (1970); State v.

Teeter, 65 Nev. 584, 200 P.2d 657 (1948), gverruled on another grounds by
Ex Parte Wheeler, 81 Nev. 495, 406 P.2d 713 (1965)).

91d. at 518, 554 P.2d at 271-72.
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door, he immediately asked Whitton to call 911 because he had been shot.
Whitton testified that Deriso appeared to be in pain. When Whitton
relayed the 911 dispatcher’s question to Deriso of who shot him, Deriso
was lying on the floor and he had trouble speaking. According to Whitton,
when Deriso spoke, “he would come in and he would go out.” At the time
Deriso made the statement at issue, he appeared to Whitton to be
geriously injured énd in serious distress. He lost consciousness soon after
the ambulance arrived. Deriso died approximately an hour and a half
later. Based on these facts, when Deriso stated, “Jerry shot me and he
was paid to do it,” he likely believed his death was imminent. Therefore,
the statement qualifies as a dying declaration.

Admission of Deriso’s dying declaration did not violate
Harkins' Sixth Amendment right to confrontation even though Deriso was
unavailable as a witness at trial and Harkins did not have a prior
opportunity to cross-examine him. In analyzing the Confrontation Clause,
the Supreme Court in Crawford relied heavily on the right of confrontation
as it existed “at common law, admitting only those exceptions established
at the time of the founding.”® The Court stated that “there is scant
evidence that exceptions were invoked to admit tegtimonial statements
against the accused in a criminal case.”!! But the Court noted one

possible exception recognized at common law—dying declarations:

WCrawford, 541 U.S. at 54; see also People v. Monterroso, 101 P.3d
956, 972 (Cal. 2004) (admitting dying declaration as exception to Sixth
Amendment confrontation right), cert. denied, U.s. , 126 8. Ct. 61
(2005).

1Crawford, 541 U.S. at 56.
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The one deviation we have found involves dying
declarations. The existence of that exception as a
general rule of criminal hearsay law cannot be
disputed. Although many dying declarations may
not be testimonial, there is authority for admitting
even those that clearly are. We need not decide in
this case whether the Sixth Amendment
incorporates an exception for testimonial dying
declarations. If this exception must be accepted
on historical grounds, it is sui generis.'?

Based on this comment by the Court and on the history of dying
declarations, several state courts have adopted the view that the
admission of dying declarations, including those that are testimonial, does
pot violate the Confrontation Clause.!? As the California Supreme Court
observed, “Dying declarations were admissible at common law in felony
cases, even when the defendant was not present at the time the statement
was taken.”’4 The common law permitted dying declarations so long as
the declarant was conscious of his danger at the time of making the
declaration.}® According to the Supreme Court in 1895,

The primary object of the fConfrontation
Clause] was to prevent depositions or ex parte
affidavits . . . being used against the prisoner in

12[d. at 56 n.6 (citations omitted).

13Gee, e.g.. Monterroso, 101 P.3d at 972; People v. Gilmore, 828
N.E.2d 293, 302-03 (. App. Ct. 2006); State v. Martin, 695 N.W.2d 578,
585-86 (Minn. 2005).

14Monterroso, 101 P.3d at 972 (citing T. Peake, Evidence 64 (3d ed.
1808)).

15Gee id. (citing King v. Reason, 16 How. St. Tr. 1, 24-25 (K.B.
1722)).
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lieu of a personal examination and cross-
examination of the witness in which the accused
has an opportunity, not only of testing the
recollection and sifting the conscience of the
witness, but of compelling him to stand face to
face with the jury . .. .6

The Confrontation Clause, like other provisions in the Bill of Rights, is
subject to exceptions, “yecognized long before the adoption of the
[Clonstitution, and not interfering at all with its spirit.”’” A dying
declaration is one such exception to the Confrontation Clause.

[Dying declarations] are rarely made in the
presence of the accused; they are made without
any opportunity for examination or cross-
examination, nor is the witness brought face to
face with the jury; yet from time immemorial they
have been treated as competent testimony, and no
one would have the hardihood at this day to
question their admissibility.1?

We agree with the states that recognize dying declarations as
an exception to the Sixth Amendment confrontation right. With the
Supreme Court’s statement that the Confrontation Clause “is most

naturally read as a reference to the right of confrontation at common law,

16Mattox v. United States, 156 U.S. 237, 242 (1895).

174, at 243 (“We are bound to interpret the [Clonstitution in the -
light of the law as it existed at the time it was adopted, not as reaching
out for new guaranties of the rights of the citizen, but as securing o every
individual such as he already possessed as a British subject—such as his
ancestors had inherited and defended since the days of Magna Charta.
Many of its provisions in the nature of a [Blill of [Rlights are subject to
exceptions . ...").

18]d. at 243-44.
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" admitting only those exceptions established at the time of the founding,”®
it follows that because dying declarations were recognized at common law
as an exception to the right of confrontation, they should continue to be
recognized as an exception. We therefore conclude that the district court
did not exr in admitting Deriso’s dying declaration.

Because Derigso’s statement was not testimonial. the statement’s
admisgion did not violate Crawford

We further take this opportunity to address whether
statements made in the context of a 911 emergency call are testimonial
under Crawford. We conclude that Deriso’s statement was not testimonial
and therefore admission of the statement did not violate Crawford.
Deriso’s statement—“Jerry shot me and he was paid to do it"—was made
in response to the 911 dispatcher’s question asking if Deriso knew who
shot him.20 In Crawford, the Supreme Court did not specifically adopt a
definition of “testimonial,” but the Court concluded that some statements
qualify as testimonial under any definition.?! Among such statements are
“[s]tatements taken by police officers in the course of interrogations.”??

The Court concluded that these statements “aye . . . testimonial under

19Crawford, 541 U.S. at 54.

20For purposes of this opinion, we assume without deciding that a

911 dispatcher is an agent of the police, and therefore, we consider the
dispatcher’s acts to be acts of the police. We further assume that Whitton
played no intervening role in relaying to Deriso the question asked by the
911 dispatcher. The record indicates that Whitton was merely a conduit
 for information between the 911 dispatcher and Deriso.- :

21See Crawford, 541 U.S. at 52.
221d.

11
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even a narrow standard.”?® The standard that police interrogations
produce testimonial statements applied easily to the facts of Crawford:

the declarant was in police custody, had been given a Miranda warning,
and had engaged in a tape-recorded conversation with police.? But the
standard is not always easily applied.

In the recent case of Davis v. Washingion, and its companion
case, Hammon v. Indiana, the Supreme Cowrt more specifically addressed
the dichotomy between testimonial and nontestimonial statements made
during police interrogations.?® The Court held,

Statements are nontestimonial when made in the
course of police interrogation under circumstances
objectively indicating that the primary purpose of
the interrogation is to enable police assistance to
meet an ongoing emergency. They are testimonial
when the circumstances objectively indicate that
there is no such ongoing emergency, and that the
primary purpose of the interrogation is to
establish or prove past events potentially relevant
to later criminal prosecution.? :

231d.

24See Davis v. Washington, 547 U.S. __, __, 126 8. Ct. 22686, 2978
(2006) (citing Crawford, 541 U.S. at 63 n.4).

%Qee id. at ___, 126 S. Ct. at 2270.

26]d. at ___, 126 S. Ct. at 2273-74. For the purposes of its opinion,
the Court limited its holding to interrogations. See id. at ___n.1, 126 S.
Ct. at 2274 n.1. The Court was careful to note that statements made in
the absence of an interrogation could be considered testimonial and that
“oven when interrogation exists, it is in the final analysis the declarant’s
statements, not the interrogator’s questions that the Confrontation Clause
requires us to evaluate” Id. '

12
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The Court’s application of this rule to the facts of Davis and Hammon
provides further insight into the dichotomy between testimonial and
nontestimonial statements.

Davis involved a domestic disturbance between Micheile
McCottry and her boyfriend, Adrian Davis. During a 911 call with
McCottry, the 911 dispatcher ascertained that McCottry’s boyfriend was
“umpin’ on [her] again,” there were no weapons at the scene, the
boyfriend was using his fists, and he had not been drinking. The 911
dispatcher then asked McCottry what her boyfriend’s name Wwas.
McCottry responded that it was Adrian Davis and stated, “He’s runnin’
now.” The dispatcher learned that Davis had run out the door after
hitting McCottry and that he was leaving in a car. At that point, the 911
dispatcher told McCottry, “Stop talking and answer my questions.” The
dispatcher then gathered more information about Davis and his purpose
for being at McCottry’s house. Police officers arrived soon thereafter.??

At trial, the state’s only witnesses were the two police officers
who responded to the 911 call. McCottry was unavailable to testify. The
trial court also admitted a recording of the 911 call. Davis objected to
admission of the recording based on the Confrontation Clause, but the
court overruled the objection. The jury convicted Davis of violation of a
domestic no-contact order. The Washington Court of Appeals affirmed.
The Supreme Court of Washington also affirmed, concluding that the
portion of the 911 call in which McCottry identified Davis was not

27d at ___, 126 S. Ct. at 2270-71.

Supreme Couwy
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testimonial and that if other portions were testimonial, their admission
was harmless beyond a reasonable doubt.28

In analyzing the testimonial nature of McCottry's statements
to the 911 dispatcher, the United States Supreme Court concluded that
“the circumstances of McCottry’'s interrogation objectively indicate its
primary purpose was to enable police assistance to meet an ongoing
emergency.”?® The Court began with the general proposition that at least
the initial interrogation conducted in a 911 call is “ordinarily not designed
primarily to ‘establis[h] or provie]’ some past fact, but to describe current
circumstances requiring police aséistance.”w The Court then looked at
several facts surrounding the circumstances of the 911 eall. .

First, McCottry was describing events to the 911 dispatcher
“ag they were actually happening, rather than ‘deserib[ing] past events.”3!
In comparison, the interrogation in Crawford occurred several hours after
the events described took place.32

Second, “any reasonable listener would recognize that
McCottry (unlike Sylvia Crawford) was facing an ongoing emergency.”3

20]d. at __, 126 S. Ct. at 2271-72.
21d. at __, 126 8. Ct. at 2277.
30Td. at __, 126 S. Ct. at 2276.

2114, (quoting Lilly v. Virginia, 527 U.S. 116, 137 (1999)).
28ee id.
331d.

Suerswe CounT
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McCottry’s call was a call for help against a physical threat as opposed to
providing a report of a crime absent imminent danger.34

Third, when viewed objectively, the nature of the 911
dispatchef’s questions were such that McCottry’s responses were
“necessary to be able to resolve the present emergency, rather than simply
to learn (as in Crawford) what had happened in the past.”35 Regarding the
911 dispatcher’s question to McCottry of her boyfriend’s name, the Court
concluded even that information was necessary to attend to the emergency
“so that the dispatched officers might know whether they would be
encountering a violent felon.”%

Fourth, the difference in the level of formality between
McCottry's interrogation and Crawford’s was substantial. “Crawford was
'responding calmly, at the station house, to a series of questions, with the
officer-interrogator taping and making notes of her answers; McCottry’s
frantic answers were provided over the phone, in an environment that was
not tranquil, or even (as far as any reasonable 911 operator could make
out) safe.”37 |

From the above facts, the Court concluded that the primary

purpose of the interrogation was to assist in an ongoing emergency.3®

d.

s1d.

36]d, (citing Hiibel v. Sxxth JudJcla.l Dlst Court_of Nev., Humboldt
 Cty., 542 U.S. 177, 186 (2004)). - A

371d. at ___, 126 S. Ct. at 2276-77.
88]d, at __ , 126 S. Ct. at 2277.

15
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Additionally, the Court stated that McCottry “was not acting as a witness;
she was not testifying. What she said was not ‘a weaker substitute for live
testimony at trial”3® “No ‘witness’ goes into court to proclaim an
emergency and seek help.”#0
The Court also noted that an interrogation that begins for the
purpose of determining the need for emergency assistance can result in
testimonial statements once that purpose has been achieved.4! For
example, once the 911 dispatcher gathered the necessary information from
McCottry to address the emergency, McCottry’s later responses to the
disptcher’s questions could be considered testimonial. 4
The Court reached the opposite conclusion, that the
- gtatements at issue were testimonial, in Davig’s companion case,
Hammon. There, the Court concluded that statements were testimonial
when made to an officer for purposes of taking an affidavit after a
domestic-violence emergency had ended. While taking statements from

Amy Hammon, the officer interrogated her in a separate room, away from

39]d, (quoting United States v. Inadi, 475 U.S. 387, 394 (1986)).
401d,
a4, -

47[d. (“[Alfter the operator gained the information needed to address
the exigency of the moment, the emergency appears to have ended (when
Davis drove away from the premises). The operator then told McCottry to
be quiet, and proceeded to pose a battery of questions. It could readily be
maintained that, from that point on, McCottry’s statements were
testimonial, not unlike the ‘structured police questioning’ that occurred in
Crawford.”). :

16
(0) 15494




Case 3:10-cv-00372-ECR-RAM Document 1-1  Filed 06/21/10 Page 34 of 52

her husband, Hershel.# This more formal interrogation was similar to
that in Crawford. “Both declarants were actively separated from the
defendant—officers forcibly prevented Hershel from participating in the
interrogation. Both statements deliberately recounted, in response to
police questioning, how potentially criminal past events began and
progressed. And both took place some time after the events described
were over.”#* Conversely, in comparing Hammon to Davis, the Court
noted that the declarant in Davis made her statements while in
jmmediate danger and that she was describing events as they were
happening in order to seek aid.*

Together, Crawford, Davis, and Hammon demonstrate that
when determining whether a statement is testimonial, it is necessary to
look at the totality of the circumstances surrounding the statement. This
conclusion is reflected in our post-Crawford precedent on the issue of what
constitutes a testimonial statement.

In Flores v. State, we concluded that a statement is
testimonial if it ““would lead an objective witness reasonably to believe
that the statement would be available for use at a later trial.””* We then
applied this “objective witness test” in Medina v. State where we

 #8eeid. at ___, 126 5. Ct. at 2278.
s[4, '
#1d. at ___, 126 S. Ct. 2279.

%121 Nev. __, __, 120 P.3d 1170, 1178-79 (2005) (quoting
Crawford, 541 U.S. at 52 (quoting Brief for National Association of
Criminal Defense Lawyers et al. as Amici Curiae 3)) (emphasis added in
Flores). : :

17
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examined the testimonial nature of statements made by a rape vietim. .47
In Medina, we concluded that the victim’s spontaneous statements to her
neighbor were nontestimonial but that statements made to a forensic
nurse for the purpose of gathering evidence for possible use in a later
prosecution were testimonial .

Recently, we addressed in Pantano v. State the issue of
“whether a child-victim’s statements to a parent regarding a sexual
assault constitute testimonial hearsay under...Crawford.”# We
concluded that the child’s statements to her father were nontestimonial
given the circumstances surrounding the father's questioning of his
daughter.®® He was “inquiring into the health, safety, and well-being of
the child,” not gathering evidence for purposes of litigation.5!

Based on United States Supreme Court and Nevada precedent
addressing the issue of whether a hearsay statement is testimonial, it is
abundantly clear that the inquiry requires examination of the totality of
the circumstances surrounding the making of the statement. We have
begun with a general rule: whether the statement would, under the
circumstances of its making, ““lead an objective witness reasonably to

47122 Nev. ___, 131 P.3d 15 (2006).
488ee id. at ___, 131 P.3d at 20.

49129 Nev. at ___, 138 P.3d at 479. The opinion also addressed the
constitutionality of NRS 51.385. Id.- - :

s0Id. at __, 138 P.3d at 483.
51]d.
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believe that the statement would be available for use at a later trial.””52
We now take the opportunity to further refine this rule by presenting a
nonexhaustive list of factors for courts to consider in determining whether
a statement is testimonial: (1) to whom the statement was made, a
government agent or an acquaintance; (2) whether the statement was
spontaneous, or made in response to a question (e.g., whether the
statement was theé product of a police interrogation); (3) whether the
inquiry eliciting the statement was for the purpose of gathering evidence
for possible use at a later trial, or whether it was to provide assistance in
an emergency; and (4) whether the statement was made while an
emergency was ongoing, or whether it was a recount of past events made
in a more formal setting sometime after the exigency had ended. No one
factor is necessarily dispositive, and no one factor carries more weight
than another. These factors will assist courts in ascertaining the relevant
facts surrounding the circumstances of a hearsay statement in order to
determine its testimonial nature.
| By applying these factors to the instant case, we conclude that
Deriso’s statement—-“Jerry shot me and he was paid to do it"—was not
testimonial. First, Deriso’s statement was made to an agent of the police
(the 911 dispatcher).

Second, the part of Deriso’s statement that “Jerry shot me”
was in response to the dispatcher’s question of whether Deriso knew who

shot him. However, the portion of the statement that “he was paid to do

52Flores, 121 Nev. at __, 120 P.3d at 1178-79 (quoting Crawford
541 U.S. at 52 (quoting Brief for National Association of Criminal Defense
Lawyers et al. as Amici Curiae 3)) (emphasis added in Flores).
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it” was additional spontaneous information not in response to the
guestion.

Third, the purpose of the inquiry was to address the ongoing
emergency of Deriso’s severe injury and to ascertain the danger of the
situation. Although the assailant’s name was not likely necessary to
assist Deriso medically, that information could be used by police to
prevent further harm. Similarly, the information that “he was paid to do
it” was not relevant in assisting Deriso medically, but that information
could also be used by police to determine the extent of the danger at the
scene, i.e., the seriousness of Harkins’ intent to kill Deriso and whether he
might return to the scene to ensure the job was completed. And again,
Deriso made that portion of the statement spontaneously, not in response
to the dispatcher’s question. _

Fourth, the statement was made during an ongoing
emergency. Although Harkins had run out the door of Deriso’s house, an
objective witness in the same circumstances would not have known that,
and Harkins could still have been a threat to Deriso or Whitton. There
was no indication that Harkins left the area completely at that point.
Further, Deriso niade his statement only minutes after being shot while
bleeding on Whitton’s floor, rather than in a more formal setting after the
emergency had ended where he could calmly recount past events. '

Based on these facts, Deriso made his statement “in the course
of police interrogation under circumstances objectively indicating that the
primary purpose of the interrogation [was] to enable police assistance to

(03 19474
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meet an ongoing emergency. 5 Therefore, the statement is not
testimonial, and its admission did not violate Harkins’ Sixth Amendment
right to confrontation.’ Thus, we conclude that the district court did not

err.

The district court’s error in its instruction on gelf-defense based on
apparent danger was harmless beyond a reasonable doubt

Next, Harkins argues that the district court erred in its jury
instruction on self-defense based on apparent danger. A defendant has
the right to have the jury instructed on a theory of the case that is
supported by the evidence, “no matter how weak or incredible that
evidence may be”5 The State does not dispute that Harkins presented
evidence sufficient to warrant a self-defense instruction on a theory of
apparent danger. Upon reentering Deriso’s bouse after retrieving a gun,
Harkins was attacked by Deriso. Harkins testified that it felt like Deriso
was stabbing him in the neck with what he thought was an ice pick or a

53Davig, 547 U.S. at ___, 126 8. Ct. at 2273.

B4As a nontestimonial statement, it is subject to analysis under Ohio
v. Roberts. See Gaxiola v. State, 121 Nev. 638, 646, 119 P.3d 12256, 1231
(2005) (“Crawford does not overrule the Court's pre-existing Confrontation
Clause jurisprudence, enunciated in Ohio v. Roberts and its progeny, as it
applies to nontestimonial statements.” (quoting U.S. v. McClain, 377 F.3d
219, 221 n.1 (2d Cir. 2004))). Under Roberts Deriso’s hearsay statement
is sdmissible if it either “(1) falls within a ‘firmly rooted’ hearsay
exception, or (2) the statement reflects ‘particularized guarantees of
trustworthiness.” Flores, 121 Nev. at ___, 120 P.3d at 1174 (quoting
Roberts, 448 U.S. at 66). As discussed above, a dying declaration is a
firmly rooted hearsay exception. Therefore, the district court correctly
admitted the statement under Rgberts as a dying declaration.

s5Runion v. State, 116 Nev. 1041, 1050, 13 P.3d 52, 58 (2000).
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screwdriver. Deriso then allegedly put Harkins in a headlock and atabbed
h1m some more, shouting that he had stabbed Harkins in the jugular.

Over the objection of Harkins and the State, the district court
instructed the jury as follows:

Self-defense is a defense to homicide even though
the danger to life or personal security may not
have been real. If you find that Mr. Harkins,
under the circumstances, and from his viewpoint,
would have reasonably believed that he was in
imminent danger of death or great bodily harm,
you may find him not guilty.

Harkins and the State had proposed an alternative jury instruction based
upon this court’s decision in Runion v. State.% Nevertheless, the district
court refused to use the second alternative.

86[d. at 1051-52, 13 P.3d at 59. The relevant sample instruction
states,

Actual danger is not necessary to justify a
killing in self-defense. A person has a right to
defend from apparent danger to the same extent
as he would from actual da.nger The person killing
is justified if:

1. He is confronted by the appearance of
imminent danger which arouses in his mind an
honest belief and fear that he is about to be killed
or suffer great bodily injury; and

_ 2.  He acts solely upon these appearances
and his fear and actual beliefs; and
3. A reasonsble person in a similar
gituation would believe himself to be in like
danger.
continued on next page . .
Suvresar CouRT
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We conclude that the district court erred in giving the
instruction, but that the error was harmless beyond a reasonable doubt.
The last clause of the instruction states, “you may find him not guilty.”
This permissible language to the jury is directly contrary to our sample
. instruction from Runion, which states, “If you find that the State has
failed to prove beyond a reasonable doubt that the defendant did not act in
self-defense, you must find the defendant not guilty.”57

The error is harmless beyond a reasonable doubt, however, in

light of several other considerations. Foremost, the district court also gave
the jury additional instructions from Runion. Another of the jury
instructions described the State’s burden of proof to disprove self-defense
and provided that if the State failed to meet that burden, the jury “must”
find Harkins not guilty:

If evidence of self-defense is present, the State
must prove beyond a reasonable doubt that the
defendant did not act in self-defense. If you find

. . .continued

The killing is justified even if it develops
afterward that the person killing was mistaken
about the extent of the danger.

If evidence of self-defense is present, the
State must prove beyond a reasonable doubt that
the defendant did not act in self-defense. If you
find that the State has failed to prove beyond a
reasonable doubt that the defendant did not act in
‘gelf-defense, you must find the defendant not
guilty.

Id.
57]d. at 1052, 13 P.3d at 59 (emphasis added).
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that the State has failed to prove beyond a
reasonable doubt that the defendant did not act in
self-defense, you must find the defendant not

guilty.

Thus, the burden-of-proof instruction properly informed the jury of its
duty to acquit if the State did not meet its burden.

Additionally, the district court accurately instructed the jury
that self-defense is not available to an original aggressor.5® Substantial
evidence indicates that Harkins wé.s the original aggressor. Harkins
returned to Deriso’s house with a loaded gun after having donned a latex
glove. Although Harkins testified that he hid the gun under his shirt
when Deriso answered the door, the jury could have reasonably believed
that, given the previous altercation, Harkins was the aggressor. Further,
Harking' apparent danger theory stems from his alleged belief that Deriso
stabbed him in the neck with either a screwdriver or an ice pick.
However, the police recovered no such implement at the scene. The only
gimilar item recovered was a knife, which had Deriso’s blood, not Harkins’
blood, on it. Harkins also testified that Deriso grabbed him by the hair,
but the only clumps of hair recovered from the scene were Deriso’s. Based
on these facts and the other, proper, jury instruction, we conclude that the
district court’s error in the instruction was harmless beyond a reasonable

" doubt.

CONCLUSION _
Based on the foregoing, we conclude that a dying declaration

isan exceptioﬁ to a-defendant’s- Sixth Amendment confrontation right. We

588ee id. at 1051, 13 P.3d at 59.
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further conclude that Deriso’s statement at issue in this case was
nontestimonial under the circumstances and, therefore, its admission did
not violate Harkins’ confrontation right. We also conclude that, although
the district court erred in its self-defense jury instruction based on
apparent danger, the error was harmiess beyond a reasonable doubt.
ﬁ Accordingly, we affirm Harkins' conviction.
Hecber ,J
Becker
We concur:
(DOM ‘M , .
Douglas J
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE
* % %
JERRY HARKINS,
Petitioner,
V. Case No. CR04P0545

NORTHERN NEVADA Dept. No. 6
CORRECTIONAL CENTER,

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW
AND JUDGMENT

This cause is before the court upon a petition for writ of habeas corpus. Petitioner
Harkins was charged with murder stemming from the shooting death of Miles Deriso in the
early morning hours of December 1, 2003. He was represented at trial by two experienced
attorneys, Jennifer Lunt and Carl Hylin. He advanced a defense of self-defense but the jury
found him guilty of first-degree murder with the use of a deadly weapon. He was sentenced to
two consecutive terms of life with the possibility of parole. He appealed but the judgment was
affirmed. Harkins v. State, 122 Nev. 974, 143 P.2d 706 (2006). He then filed, through counsel,
a timely petition for writ of habeas corpus.

On June 9, 2008, this court entered an order dismissing ground three of the petition, a

claim that would have had this court exercise supervisory authority over the Supreme Court.

1
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The balance of the claims were set for a héaring.

On March 12, 2009, the parties appeared for a hearing. The court heard testimony from
attorneys Lunt and Hylin and from petitioner Harkins, but from no other witnesses. These
findings are based on the relative credibility of those witnesses.

Ground One was a claim that trial counsel was ineffective in failing to move for a change
of venue. This was supported solely by testimony from counsel indicating that there was some
publicity, although it was not excessive. The court is not persuaded that the publicity was
extraordinary in this case or that any other circumstances would not have led reasonable
counsel to seek a change of venue. More significantly, the motion never became ripe. NRS
174.455 precludes granting a change of venue before the court conducts the voir dire and it
becomes apparent to the court that the parties will be unable to select a fair and impartial jury.
That circumstance never arose in this case. Despite the popularity of the victim’s former
spouse, trial counsel testified that they had no difficulty in selecting a jury and that they were
satisfied with the jury that was seated. This court’s own observations confirmed that the case
presented no extra difficulty in empaneling a fair and impartial jury. Thus, there was no viable
motion for a change of venue.

The second claim alleged that trial counsel was ineffective in failing to investigate. The
court first notes that there was scant evidence presented in fhe habeas corpus hearing that was
not presented at trial.

One who would claim ineffective assistance of counsel must bear the burden of proving
that the circumstances would have inspired reasonable counsel to investigate some specific
aspect of the case. In addition, the petitioner must prove the results of the investigation — that
the reasonable lawyer would have discovered evidence of such significance that a different
result was likely. See Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Upon
consideration of the evidence, and the relative credibility of the witnesses, the court finds that

both prongs were unproven.
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Harkins’s claim is that counsel failed to uncover two types of evidence. The first is prior
acts of violence of the victim. The order of this court at trial allowed for specific instances of
violence that were known to the defendant. Harkins did not identify any such acts that were
previously known to him that he was unable to testify to at trial. Specific acts not known to the
defendant are not admissible to prove that the victim was the aggressor. Instead, the proper
evidence is opinion and reputation evidence. No such evidence was presented in the habeas
corpus hearing.

The second assertion is that counsel should have investigated and discovered evidence
that the victim routinely carried a knife with a tool that could have been used to inflict the
relatively minor injuries suffered by Harkins. The court finds that counsel had no reason to
seek out such evidence. Although Harkins claimed that there was a police report with that
information that might have inspired an investigation, no such report was produced in
evidence. Harkins denied knowing who authored the report or the subject matter or anything
else about it and the court is not persuaded that such a report existed or that it would have
inspired counsel to investigate.

Likewise, the court finds that Harkins produced virtually nothing relating to the results
of the investigation. The only evidence was his own testimony and the court finds that his
claim that the reason he failed to mention it at trial was because no one asked is iﬁcredible.
The court also finds that the additional bit of testimony from Harkins would not have had any
impact on the trial. All he could say is that at some time in the past, perhaps a year before the
crime, he believed that Deriso often carried a “leatherman” tool. He denied that he had ever
seen such a tool and his claim that others thought he routinely carried it had several layers of
hearsay.

The trial evidence showed that no knife or ice pick or similar device was discovered in
Deriso’s home or nearby. Given that, the court concludes that counsel would not have had

reason to investigate the issue of whether Deriso often carried such a device. Furthermore,
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there is still no reason to believe that any additional investigation would have led to evidence
supporting the conclusion that Deriso had a leatherman tool or an ice pick at the time of the
crime, or that he deployed it in the encounter with Harkins. On the contrary, about all that was
proved is that it was the defendant himself who routinely carried a device that was capable of
inflicting the superficial puncture wounds that the defendant suffered. Accordingly, the court
finds that the additional evidence presented in the habeas corpus hearing would not have
altered the outcome of the trial.

The petitioner bears the burden of proving his claims by a preponderance of the
evidence. Means v. State, 120 Nev. 1001, 103 P.3d 25 (2004). Upon consideration of all the

evidence, the court remains unpersuaded concerning each claim. Accordingly, the petition for

writ of habeas corpus (post-conviction) is d%
DATED this 1 % day of , 2009.

[l

DISTRICT JUDGE




o A W

~]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 3:10-cv-00372-ECR-RAM Document 1-1  Filed 06/21/10 Page 47 of 52

CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Washoe
County District Attorney's Office and that, on this date, I deposited for mailing through the
U.S. Mail Service at Reno, Washoe County, Nevada, postage prepaid, a true copy of the
foregoing document, addressed to:

Mace J. Yampolsky, Esq.

625 S. Sixth Street

Las Vegas, NV 89101

Jerry Harkins #85126

Northern Nevada Correctional Center

P.O. Box 7000
Carson City, NV 89702

DATED: prbuj % , 20009.

Ahsppuns
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JERRY HARKINS, No. 53501
Appellant,
vs.
THE STATE OF NEVADA, F l L E D
Respondent.
JUN 09 2010
TRACIE K. LINDEMAN
OF SUPREME COURT
oY DEPUTY Cle
ORDER OF AFFIRMANCE

This is an appeal from an order of the district court denying a
post-conviction petition for a writ of habeas corpus. Second Judicial
District Court, Washoe County: Brent T. Adams, Judge.

Appellant argues that the district court erred in denying his
claims of ineffective assistance of counsel. To prove ineffective assistance
of counsel, a petitioner must demonstrate that counsel’s performance was
deficient in that it fell below an objective standard of reasonableness, and
resulting prejudice such that there is a reasonable probability that, but for
counsel’s errors, the outcome of the proceedings would have been different.
Strickland v. Washington, 466 1.S. 668, 687-88 (1984); Warden v. Livons,
100 Nev. 430, 432-33, 683 P.2d 504, 505 (1984) (adopting the test in
Strickland). Both components of the inquiry must be shown, Strickland,
466 U.S. at 697, and the petitioner must demonstrate the underlying facts

by a preponderance of the evidence. Means v. State, 120 Nev. 1001, 1012,

103 P.3d 25, 33 (2004). We give deference to the district court’s factual

findings regarding ineffective assistance of counsel, but review the court’s

.
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application of the law to those facts de novo. Lader v. Warden, 121 Nev.
682, 686, 120 P.3d 1164, 1166 (2005).

First, appellant argues that his trial counsel was ineffective
for failing to seek a change of venue as the case received pretrial publicity
because the victim was the ex-husband of a Sparks justice of the peace.
Appellant fails to demonstrate that his trial counsel’s performance was
deficient or that he was prejudiced. 'Trial counsel testified at the
evidentiary hearing that there was no difficulty seating an impartial jury.
Further, appellant failed to demonstrate a reasonable likelihood that a
fair and impartial jury could not have been seated in Washoe County.

NRS 174.455; Sheppard v. Maxwell, 384 U.S. 333, 363 (1966). Given the

strength of the evidence produced at trial, appellant fails to demonstrate a
reasonable probability that the outcome of trial would have been different
had his counsel sought a change of venue. Therefore, the district court did
not err in denying this claim.

Second, appellant argues that his trial counsel was ineffective
for failing to investigate \&itnesses who could have testified that the viectim
always carried a knife, Appellant failed to demonstrate that he was
prejudiced. Other than the witness who testified at trial that the victim
often carried a knife, appellant fails to identify any other witnesses that
trial counsel should have investigated. Accordingly, appellant fails to
demdnétrate a reasonable probability that there would have been a

different outcome at trial had counsel performed further investigation in

1 1947A <SR
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this area. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004).

Therefore, the district court did not err in denying this claim.!

Third, appellant argues that his trial counsel was ineffective
for failing to conduct an investigation to find the sharp object used by the
victim to stab appellant and for failing to argue the State failed to collect
exculpatory evidence. Appellant fails to demonstrate that he was
prejudiced. Appellant fails to demonstrate that an investigation would
have uncovered the stabbing implement and appellant fails to
demonstrate a reasonable probability that such an investigation would
have changed the outcome of trial. Molina v. State, 120 Nev. 185, 192, 87
P.3d 533, 538 (2004); Wiggins v. Smith, 539 U.S. 510, 534 (2003). Further,

given the strength of the case against him, appellant fails to demonstrate
a reasonable probability that the result of the proceedings would have
been diff‘erent if the sharp object would have been available. Randolph v.
State, 117 Nev. 970, 987, 36 P.3d 424, 435 (2001). Therefore, the district
court did not err in denying this claim.

Next, appellant argues that the State improperly failed to
collect exculpatory evidence. Appellant failed to demonstrate good cause

for failing to raise this claim in his direct appeal, and therefore, we

1To the extent that appellant argues the district court erred in
denying his claim that his trial counsel was ineffective for failing to
investigate additional prior acts of viclence committed by the victim,
appellant fails to provide cogent argument as to how the district court
erred in denying this claim. Maresca v. State, 103 Nev. 669, 673, 748 P.2d
3, 6 (1987).
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conclude that the district court did not err in denying this claim. See NRS
34.810(1)(b)(2).

Having considered appellant’s contentions and concluding that

they are without merit, we

ORDER the judgment of the district court AFFIRMED.

Cherry

/i,' 28, . d

Saifta _

Chonrs, g
J

cc:  Hon. Brent T. Adams, District Judge
Mary Lou Wilson
Attorney General/Carson City
Washoe County District Attorney
Washoe District Court Clerk
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